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LEASES,  LICENCES,  ATTORNMENTS,  AND 
GRANTS  OF  EASEMENTS. 


CHAPTER  L 

CONDITIONS  AND  AGREEMENTS  FOB  LEASES. 


L  IimioDuoTosT  Obsxbtaiiosi. 

n.  PBACnOAIi  DiRBCnORS  won  PUBPABOrO  THS  CoVTBACr  OH 

Tbrscs  upon  which  thjs  Lbabb  IB  to  bb  Graktbd. 

Ab  TO  COFTHOUDB. 


I.  IXTBODDOTOBT  0B8KBTATIO98. 

Etut  lease  that  is  granted  must  necessarily  be  preceded  by 
め executory  contract,  either  verbal  or  written : (1 Piatt  on 
I^ewes,  667.)  But  it  is  the  wisest  plan  in  every  instance  to  re- 
duce the  whole  terma  of  the  intended  lease  into  writing,  which 
•hoold  then  be  signed  by  all  the  parties  or  their  iawiTilly 
•  ed  agents,  and  thus  constitute  a  valia  binding  con- 
aocordfloce  with  the  Statute  of  Frauds.  It  is  true, 
we  liaye  remarked  in  a  preceding  oart  of  the 
it  work,  that  it  u  not  essential  to  the  esUblishment  of 
contract*  whether  for  the  purchase  of  lands,  or  the 
[p.  c. 一 voL  ii.]         2  V 
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granting  a lease  of  them,  that  the  instrument  creating  it 
should  DC  a  formal  one,  as  it  may  even  be  established 
through  the  medium  of  a  correspondence  oarried  on  by  a 
series  of  letters,  provided  such  letters  contain  the  signatures 
of  the  parties  to  be  bound  by  it :  whilst,  in  equity,  a  contract 
may  sometimes  be  enforced,  although  the  formalities  required 
by  the  Statute  of  Frauds  have  been  altogether  omitted  ；  as 
where  the  a^eement  has  been  confessed,  or  has  been  sub- 
stantially or  m  part  performed,  in  either  of  which  instances  the 
court  has  decreed  its  specific  execution,  notwithstanding  the 
agreement  has  not  been  signed,  or  even  reduced  into 
Tmting :  (Lester  v.  Foxcra/t,  Colles  P.  C. 108,  cited  Gilb. 
Eq.  Rep.  4.)  Still a  contract  thus  constituted  can  never  be 
relied  upon,  as  it  would  oflen  be  difficult,  and  sometimes 
impossiDle,  to  prove  some  of  its  most  essential  particulars, 
in  which  event  a  court  of  equity  would  be  unable  to  cany 
it  specifically  into  effect  ；  added  to  which  a  parol  agree- 
ment, although  partly  performed,  is  only  binding  between 
the  immediate  potties  making  it,  so  that,  it  entered  with  a 
tenant  for  life,  a  remainder  man  would  not  be  bound  by  it, 
unless  it  coma  be  shown  that  he  himself  acquiesced  in  the 
arrangement  {Shannon  v.  Bradstreet, 1 Sch.  &  Lef.  52),  and 
did  such  acts  with  full  knowledge  of  the  nature  of  the  trans- 
action, from  which  such  acquiescence  may  reasonably  be 
presumed  {Reynolds  Hesing^ 1 You.  346);  whilst  in  every 
case  where  the  terms  of  the  contract  are  disputed,  delay  has 
inevitably  been  produced,  and  heavy  expenses  oftentimes 
inctured)  all  of  wluch  might  have  been  prevented  by  a  well 
penned  instrument  in  the  first  instance  setting  out  the  termB 
upon  which  the  lease  is  really  intended  to  be  made. 

Preliminary  steps  to  entering  into  the  contract'] 一 But  before 
any  attempt  is  made  to  prepare  the  contract,  the  lessor's 
solicitor  should  ascertain  Irom  his  client  not  only  upon  what 
terms  the  latter  proposes  to  let  the  premises,  but  also  whether 
he  has  such  an  estate  or  interest  therein,  or  power  over  it, 
as  will  enable  him  to  grant  the  proposed  lease,  and  insure  to 
the  lessee  the  free  and  uninterrupted  enjoyment  of  the  pro- 
perty during  the  whole  term  intended  to  be  demised. 

Where  the  lessor  takes  only  a  limited  interest  in  the  property,"] 
If  the  lessor  takes  only  a limited  interest  in  the  property, 
as  a  tenant  for  life,  for  years,  or  for  any  other  limited 
interest,  care  must  be  taken  that  he  does  not  bind  himself  to 
grant  a longer  term  than  u  commensurate  with  such  estate 
or  interest  ；  and  where  the  lease  b  to  be  granted  under  a 
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power  of  leanng,  equal  attention  will  be  required  to  prevent 
the  contract  from  embracing  anjthing  inconsifltent  with  the 
terms  of  sach  power  ；  and  whenever  the  lessor  himself  has 
odIj  a leasehold  estate,  and  the  lease  creating  it  oontaiiui 
any  nnusnal  or  burdensome  covenants,  or  any  other  special 
matter  whatever,  the  whole  of  these  thin^  should  be  dis - 
tinctlj  set  out  in  the  contract  or  conditions,  at  the  same 
time  Btating  that  the  purchaser  is  to  buy  subject  to  them. 

Where  the  power  of  leasing  is  rettricted.'] And  if  there 
ire  anj  restrictions  whatever  as  to  the  powers  of  granting  a 
lease,  as  where  the  lessor  is  a  copyholder,  whose  granting  a 
leue  for  more  than  one  year  without  the  licence  of  the  lord 
would  be  a  forfeiture  of  his  estate;  or  a  tenant  under  a  term, 
who  is  prohibited  by  his  lease  from  assigning  or  under - lettinjr 
vithout  the  lessor's  licence;  or  where  the  consent  of  sevem 
partiefl  is  necessary,  at  in  the  case  of  a lease  intended  to 
be  granted  by  either  a  mortgagor  or  mortgagee,  neither  of 
whom,  as  we  have  already  seen,  is  capable  of  granting  a 
leaae  iritbout  the  other's  concurrence  ；  or  in  the  case  of 
leues  under  powers,  where  the  consent  of  some  person  or 
other  is  expreosly  required,  in  every  one  of  these  instances 
^  intended  lessor  should  never  enter  into  any  con- 
tract untQ  he  is  perfectly  certain  that  he  will  be  able  to 
obtain  sach  necessary  concurrence  and  consent,  and  Urns 
remore  every  obstacle  which  may  happen  to  stand  in  the 
wiy  of  the  free  exercise  of  his  leasing  powers. 

Duties  of  lessee's  toUeUor."] A lessee's  solicitor,  before  he 
"vises  Ub  client  to  accept  the  lease,  should  ascertain  whether 
the  lessor  has  ihe  power  to  ffrant  it,  and  to  insure  the  tenant 
the  peaceable  enjoyment  of  the  property  during  the  cod- 
tmnance  of  the  term,  unfettered  by  any  covenants  or 
restrictions  as  to  the  occupation  or  enjoyment  of  the  pro- 
perty. This  is  an  essentiar  subject  of  inquiry  whenever  the 
lessor  himself  is  only  a lessee  of  the  premises  ；  for  in  a 
cue  of  this  kind,  if  an  underlessee  were  to  enter  into  pos- 
KtaoQ  of  the  premises  without  making  uiy  inquiry  respect- 
ing the  corenants  in  the  original  lease,  and  such  original 
l^ue  oontained  any  prohibitory  or  restrictire  covenants, 
roch  as  not  to  carry  on  certain  trades  on  the  premises, 
the  nnderlessee  might  be  compelled  to  enter  into  a  cove- 
wmt  to  that  effect,  notwithstandmg  the  written  contract, 
wider  which  he  agreed  to  take  the  premises,  was  altogether 
•ilent  upon  that  subject :  (Couer  v.  CoUinge,  8  Myl. & 

2v2 
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As  to  leases  by  tenants  in  tail.']  一 If  the  intended  lesflor  is  a 
tenant  in  tail,  who  proposes  to  grant  a lease  under  the 
enabling  statute  (32  Uen.  8,  c.  28),  it  will  be  proper  to  find 
out  whether  or  not  he  has  issue  likely  to  succeed  to  the 
entail,  and  to  endure  as  long  as  the  proposed  term;  far 
it  must  be  remembered  that  although  the  above-meD turned 
statute  authorizes  tenants  in  tail  to  srant  leases  for  twentj- 
one  years,  or  three  lives,  which  shall oe  binding  on  the  usue 
in  tul,  such  leases  are  in  no  wise  binding  on  the  remainder 
man  or  reversioner  ；  bo  that,  if  the  tenant  in  tail  has  no  issue 
inheritable  under  the  entail,  he  can  create  no  longer  a  term 
than  a  tenant  for  life  could  grant,  and  any  lease  made  by 
him  will  determine  with  his  death,  as  it  will,  under  any  other 
drcumstances,  by  the  determination  of  his  estate  tail. 

As  to  leases  by  married  women  under  $UUute  32  Hen.  8.] 
― TVith  respect  to  the  powers  of  leasing  conferred  upon 
husbands  seued  in  rignt  of  their  wives  to  grant  leases 
under  the  statute  (32  Hen.  8，  c.  28),  it  must  be  ob- 
served that  tniB  statute  extends  only  to  an  actual  lease, 
ooDBequently  a  contract  for  a lease  will  not  be  enforced 
against  the  wife  in  case  she  should  happen  to  surrWe  ber 
husband,  or  against  her  heirs  at  whatever  time  she  may 
happen  to  die :  (Cow.  267  ；  Jbum.  2  fVeem.  224.) 

II.  Practical  DiRKcnoiis  rem  Prepabiho  tbb  Contract  ob 

TbBXB  upon  which  THB  PRBmSBS  ABE  TO  BE  DEMISED. 

In  penning  the  contract  or  terms  for  letting,  the  following 
curectionB  should  be  strictly  attended  to : 一 

In  thx  ixBflT  FiiACB,  tinless  the  lessor  intends  to  show  hia 
title  to  the  demised  premises,  there  should  be  an  express 
stipulation  that  he  shall  not  be  required  to  do  so  ;  otherwise, 
although  it  is  not  the  usual  practice  for  a lessee  to  call  for 
a lessor's  title,  and  it  seems  a lessee  has  no  power  to  enforce 
its  production  (^Purtit  v.  Rayer,  9  Pn.  516);  still, a leaaor 
cannot,  except  in  the  case  of  a  bishop's  lease  (Souter  t. 
Drake,  6  B.  &  Ad.  992)，  support  a  bill  in  equity  for  a 
specific  performance,  or  maintain  an  action  at  law  against 
tax  intended  lessee  for  a  breach  of  contract,  without  such 
production  of  title :  {Waring  v.  Macreih, 11 Ves.  343.) 
Auctioneera,  also,  when  conductinff  the  letting  of  any  pro> 
perty,  should  be  Dardcularly  careful  to  insert  a  proviaon 
of  this  kind  in  their  particulan  or  conditions,  as  an  omiision 
to  do  80  would  be  constnied  as  an  act  of  such  gross  negli- 
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gence  aa  to  afford  a  good  defence  to  an  action  by  an 
aactioneer  against  his  employer  for  his  work  and  labour  in 
the  oondact  of  the  sale :  {Denew  v.  DeveraU,  cited  by  Lord 
D«muui m  SatOer     Drake,  5  B.  &  Aid.  1001.) 

Duadwmtagts  incurred  by  intended  lessees  who  enter  into 
pOMtesnon^  who  are  desirout  that  lessor  should  produce  his 
tide,]--~On  the  other  hand,  lessees  who,  in  the  absence  of 
»7  stipulation  to  that  effect,  intend  to  insist  on  the  lessor's 
producing  his  title  before  they  accept  a lease  from  him, 
Aould  be  careftd  how  they  enter  into  possession,  or  exercise 
«ny  acts  of  ownership  over  the  property,  for  if  they  do  this, 
they  will  be  Considered  as  waiyins  all  right  on  their  part  to 
mvestigate  the  lessor's  title :  {Simpson  v.  Ladd,  V.-C. 
Stuart's  Court,  24  L.  T.  Bep.  60.) 

SicoHBLT.  The  parcels  should  be  described  with  the  same 
accuracy  as  the  particulars  or  conditions  of  an  actual  sale,  or  a 
contract  for  an  absolute  purchase  of  the  property,  so  that  when 
the  lease  comes  to  be  prepared,  and  the  parcels  particularly 
iet  out  and  described,  no  di8[)ute  can  possibly  arise  as  to 
their  being  the  same  as  were  included  in  the  contract  and 
intended  to  be  comprised  in  the  lease.  This,  however,  may 
sometimes  be  done  very  shortly,  and  premises  of  considerable 
exetot  may  often  be  safely  included  in  a  short  general  descrip- 
tioUf  bat  it  is  most  essential  that  the  description  should  ie、 
an  accurate  one.  On  the  other  hand,  the  lessee  ought  to 
see  that  the  description  really  is  sufficient  to  embrace  the 
whole  property  he  intends  to  take,  and  whenever  the  parcels 
are  described  by  reference  to  their  being  in  the  possession  of 
a  third  party,  the  lessee  or  bis  solicitor  should  discover  the 
exact  quantity  of  premises  so  possessed  ；  for  it  has  been  held 
that  wnere  a lease  was  made  of  a  messuage  and  two  yards 
of  land  in  B.,  no  more  of  the  two-yard  land  was  held  to  pass 
dum  was  in  G.'b  possession,  although  part  not  in  his  posses- 
ion had  from  time  out  of  mind  been  part  of  the  two-yard 
land :  (BarOett  ，•  Wright,  Cro.  Eliz.  299.)  So,  where  the 
lands  are  described  to  be  in  a  particular  parish,  the  lessee 
Aoold  ascertain  that  the  whole  of  the  lands  are  situate  in 
that  pariBh^  and  no  other  ；  for  it  seems  that  only  the  lands 
in  the  parish  actually  mentioned  will  be  included  under  the 
tboTe  description :  (Daiotie^s  case,  3  Co.  9  b.)  Whenever, 
also,  ^there  is  a  general  description  of  the  property,  if  a 
particular  description  ifl  addea^  care  must  be  taken  to 
aacertain  that  the  latter  be  correct,  as  the  particular  descrip- 
tion will  control  the  former  one  ；  although  it  is  otherwise 
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when  a  sufficient  description  is  set  forth  of  the  premises,  as 
by  giving  a  particular  name  to  certain  lands,  in  which  case 
ft  false  demonstratioii nmy  be  rejected  ]  as,  for  example,  if  a 
lease  was  to  be  made  of  all  the  lands  in  the  parish  of  A>， 
containing  ten  acres,  where  in  fact  they  contain  twenty  acres, 
the  whole  twenty  acres  will  nevertheless  pass  ；  (JViuoughby 
V.  Foster^ 1 Dy.  806,  pi.  56.)  The  above-mentioned  dis- 
tinction was  dearly  pointed  out  by  Parke,  J"  in  the  case  of 
Doe  d.  Smith  OaUoway:  (5  B.  &  Ad.  43；  S.  C.，  3  Nev. 
&  Man.  240.)  In  that  case,  a lease  was  made  of  all  that 
part  of  the  park  called  Blenheim,  situated  in  the  county  of 
Oxford,  and  now  in  the  occupation  of  one  R.  S.，  in  a  direct 
line  across  the  said  park,  from  the  gate  called  Old  Wood- 
stock Lodge,  lying  on  the  north-west  side  of  the  said 
line,  &c.  [setting  out  other  abuttals']^  together  with  the  farm- 
houses and  other  houses,  &c.,  belonging  or  appertaining  to 
the  Bald  premises,  and  which  are  now  in  the  occupation  of 
the  said  R.  S.  ；  it  was  held  that  a  cottage  and  appurtenances 
within  the  line  and  abuttals  set  out  in  the  lease,  but  not  in 
the  occupation  of  fi.  S.，  would  pass.  But  had  it  been  a 
grant  of  all  that  part  now  in  the  occupation  of  R.  S.，  and 
lying  on  the  north-west  side  of  the  line,  the  occupation 
would  have  been  a  material  part  of  the  description,  and 
nothing  would  have  passed  which  was  not  both  in  the 
occupation  of  B.  S.,  and  on  the  north-west  side  of  the 
line :  (2  Piatt  on  Leases,  29.) 

Thihdlt.  If  any  portion  of  the  property  is  intended  to  be 
excepted  out  of  the  lease,  such  excepted  portion  should  be 
clearly  defined,  so  as  to  distinguiflh  it  entirely  from  those 
portions  which  are  intended  to  pass  to  the  lessee.  In  like 
manner,  if  any  rights  are  to  be  reserved  to  the  lessor,  which 
he  would  not  be  strictly  entitled  to  exercise  hy  Yirtue  of  thi^ 
character  alone,  the  nature  of  such  rights  should  be  set  out 
in  terms  sufficiently  comprehensive  to  confer  them,  the 
benefit  of  which  a lessor  has  sometimes  lost  for  want  of 
sufficient  care  in  framing  the  reservation.  Hence,  if  a lessor 
intends  to  reserve  a  general  right  of  way  over  the  property, 
it  ifi  not  only  necessary  that  he  should  expressly  reserve  that 
right,  but  he  should  also  frame  the  reservation  in  such  terms 
as  to  include  every  kind  of  right  of  way  he  intends  to  retain 
or  exercise  ；  for  a  reservation  of  a  right  of  way  on  foot,  and 
for  horses,  oxen,  cattle,  and  sheep,  does  not  give  anj  right  of 
way  for  oarriages,  or  even  to  leaa  manure,  as  that  implies 
drawing  a  carriage :  {Brunton  v.  HaU， 1 Ga.  &  Dav.  207.) 
Neither  will a  covenant  bj  a lessee  to  pull  down  the  comer 
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of  a  house  leased  to  him,  for  tlie  pmpose  of  letting  the  leflsor 
make  a  cart- way  oyer  the  spot,  comer  such  a  right :  (Oood 
HiU,  2  Esp.  N,  P.  C.  690.)   So,  where  a  right  of  sportiiig 
is  reserved,  if  the  lessor  intends  to  obtain  any  advantage 
beyond  the  mere  resenration,  such  as  that  the  tenant  shall 
warn  off  trespassers,  or  allow  actions  to  be  brought  against 
them  in  his  name,  idl  these  particulars  should  be  expressly 
stipulated  for  in  the  contract,  otherwise  the  lessor,  under  a 
general  reserration  of  the  riffht  of  shooting  the  game,  will 
aave  no  right  to  insist  upon  naving  any  of  the  latter  parti- 
colan  inserted  in  the  lease  ；  and  it  mast  always  be  remem- 
bered, that  whenever  there  is  any  reasonable  degree  of  doubt 
as  to  the  meamog  of  any  exception  contained  in,  or  to  be 
contained  in  a lease,  the  words  of  exception,  being  the  words 
of  the  lessor,  are  to  be  construed  favourably  for  the  lessee 
and  against  the  lessor:  (Earl  of  Cardigan  v.  Armitage, 
2  B.  &  C.  206 ;  BuUen  t.  Denning, は &  C.  842,  847.) 

FouBTHiiT.  The  term  for  which  the  lease  is  to  be  granted 
should  be  distinctly  set  out,  it  being  essential  to  the  creation 
of  a  term  of  years  that  it  should  have  a  certain  beginning  and 
a  certain  ending  (1 Ins.  486  ；  Bac.  Abr.  tit.  "  Lease,"  L.) ； 
still  thiB  will  not  exclude  the  term  from  being  made  deter- 
minable by  the  happening  of  some  event  before  its  af^pointed 
expiration  by  effluxion  of  time,  as  in  the  common  instance 
of  a lease  for  a  term  of  ninety-nine  years  determinable  upon 
a life  or  lives.  Neither  does  the  rule  above  laid  down 
exclude  conditions  to  defeat,  or  collateral  determinations  to 
pal  an  end  to  the  term  before  it  has  filled  its  full  measare  of 
oontmuance :  (2  Frest.  Conv.  162: 螫 Jlughes  Pract.  Sales, 
511, 2Dd  edit)  Whatever,  thereiore,  the  nature  of  the 
term  m  to  be,  it  should  be  clearly  stated,  and  if  it  is  to  be 
determinable  under  particular  drcumstances,  the  manner  in 
which  it  is  to  be  so  oetenniDable  should  be  distinctly  pointed 
oat.  Thus  if,  as  not  anireauently  happens,  the  lease  is  to 
be  made  determiaable  by  eiuier  the  lanalord  or  tenant  before 
its  regular  expiration  by  effluxion  of  time,  it  should  be 
stated  that  the  lease  is  to  contain  a  proviso  to  that  effect, 
and  at  the  same  time  the  terms  upon  which  its  determinatioii 
shall  take  place  ；  as,  for  example,  by  one  party  giving  the 
other  six  calendar  months*  previous  notice  m  writing  at  the 
end  of  the  first  three,  five,  or  seven  years  of  the  term,  or  the 
like:  (see  the  form 1 Con.  Free"  Part  III.,  Section  L, 
No.  n.,  clause  9,  p.  441.)  In  thia  clause  it  should  be 
expressly  stated  that  the  term  may  be  made  determinable 
ttwer  by  the  lessor  or  the  lessee,  and  not  state  merely  that 
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it  nuy  be  determiniLble  at  certain  periods  of  the  term, 
without  at  the  same  time  saring  by  whom  it  is  to  be  deter- 
mined ； as  in  the  Utter  case,  it  seems,  the  ri^rht  of  determining 
the  term  would  be  the  privilege  of  the  lessee  only  ；  And  if 
the  contract  gives  the  lessor  do  right  to  determine  the  term 
before  its  regular  expiration,  he  will  have  no  right  to  insist 
upon  haying  this  privilege  conferred  upon  him  by  a lease 
which  is  afterwards  prepared  in  pursuance  of  the  terms  of 
such  contract :  (jDann  ▼•  Smtrrier,  7  Ves.  231 ； Doe  d.  Webb 
T.  Dixon, 19  East, 15  ；  Price  v.  Dyrr. 17  Ves.  363  ；  Edge  v. 
Strafford^ 1 Tyr.  293.)  It  will  also  be  a'lTantageoos  to  the 
lessor's  interests  to  make  the  lessee's  option  for  determiniDg 
the  term  conditional  upon  pajment  of  the  rent  and  other 
outgoings  due  from  him  op  to  the  period  of  determination, 
and  the  performance  of  all  the  lessee's  covenants  ；  for  without 
thifl  proYiBion,  the  lessee  might  pat  an  end  to  the  lease  merely 
on  giving  notice,  leaTing  the  rents,  rates,  duties,  and  other 
outgoings  charged  on  the  property  unpaid,  and  the  premises 
in  a  state  of  dilapidation  ；  whilst,  by  adopting  the  course 
above  recommended,  the  qualification  will  amount  to  a  con- 
dition precedent,  and  exclude  the  lessee  from  the  privilege 
of  determimng  tbe  term,  without  a  strict  compliance  with 
the  above  mentioDedj  conditions  ：  (2  Platte  on  Leases,  76 
Porter  v.  Shepherd,  6  T.  B.  665.) 

FiFTHLT.  The  amount  of  rent,  and  the  times  of  payment, 
as  yearly,  half-yearly,  quarterly,  or  any  other  stated  periods 
at  which  such  payments  are  to  be  made,  ought  to  be  specified  ； 
and  if  it  is  intended  that  any  suspension  or  abatement  of  the 
rent  is  to  take  place  in  tase  of  the  whole  or  partial  destruc- 
tion of  the  demised  premises  by  fire  or  any  other  accident, 
the  terms  and  circumstances  under  whtcn  the  abatement  is 
to  be  made  should  be  mentioned  (see  forms  adapted  to  these 
porposes,  I  Con.  Free"  Part  III.,  Section  I"  No.  n"  clauses 
11 to 13  iDcluflive,  pp.  442,  443)，  otherwise  the  tenant  would 
have  no  rij^ht  to  insist  upon  its  insertion  in  the  lease  ；  in  the 
absence  of  which,  he  would  be  liable  to  the  parent  of  tbe 
fiill  amount  of  rent  resenred  throughout  the  entire  continu- 
ance  of  his  term,  notwithstanding  the  whole  premises  may 
liave  been  actually  destroyed  either  by  fire,  flood,  tempest, 
or  the  violence  of  a lawless  mob,  which  tbe  lessor  can 
neither  be  compelled  to  rebuild  or  repair  unless  he  has 
ftctually  agreed  to  do  8o  {Pindar  v.  Ainttey^  cited  by  Buller, 
J.，  in  ialfour  r.  Weston^ 1 T.  R.  312)  ；  and  no  such  engage- 
ment will  be  either  construed  or  implied  from  his  covenant 
for  quiet  enjoyment :  (Brown  y.  QuSZfor,  2  Eden,  219.) 
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SiXTmT.  It  will  always  be  adTisable  to  stipulate  by  whom 
the  rates,  taxee^  and  all  other  outgoings  are  to  be  defrayed. 
Some  of  these,  in  the  absence  of  a  stipmation  to  the  oontram 
&11 upon  the  landlord,  and  others  upon  the  tenant  ；  but  all 
these,  with  the  exception  of  the  property  and  income  tax, 
ma 歹， by  matter  of  arrangement  between  the  landlord  and 
tenant,  be  made  payable  by  either  of  them.   Yet,  whenever 
either  the  landlord  or  the  tenant  b  to  discharge  lEuiy  of  those 
ontgohigB  wDich  the  •other,  in  the  absence  of  any  such  stipu- 
Ution,  would  have  to  pay,  the  nature  of  such  outgoing 
should  be  distinctly  stated.    Thus,  if  the  landlord  is  intended 
to  pay  ihe  rates  as  well  as  the  taxes,  it  will  be  necessary  to 
extend  the  clause  to  charges  to  which  the  owner  or  occupier 
will  be  liable,  as  well  as  those  which  will  be  chargeable  upon 
the  lands  demised  (Theed  y.  Starke^,  8  Mod.  314) ；  for  a 
oovenant  to  indemnify  the  lessee  against  all  duties,  charges, 
•pd  taxes  whatsoever  to  be  imposed  upon  the  lands,  except 
tithes,  will  not  include  church  and  poor  rates,  for  these  are 
charges  upon  the  person  or  occupier,  and  not  charges  on  the 
land :  {Harrison  y.  BvUcock^ 1 H.  Blackst. 1 72.^  But  a  general 
covenant  to  pay  all  taxes,  or  to  pay  the  rent  clear  of  all  taxes^ 
will  include  the  land  tax,  as  also  all  future  taxes  of  a  uke 
Batare,  and  for  purposes  gmiiUir  to  those  in  existence  at  the 
time  of  the  demise:  {Amfield  v.  Wright^ 1 Ry.  Sc  Moo.  246.) 

•umd  lour.] With  reipect  to  the  land  tax,  in  the  absence 
cf  any  stipulation  between  the  landlord  and  the  tenant,  the 
te&ftnt  wiU  be  idlowed  to  deduct  the  amount  out  of  hu  rent 
(38  Geo.  3,  c.  5,  made  perpetual  by  stat.  38  Geo.  3，  c.  60, 
«. 17  and  18),  but  the  tenant  will  lose  this  lien  if  he  fails  to 
make  this  deduction  out  of  his  current  rent  (see 1 Con. 
Free.,  p.  436,  note  (b)  )  ；  otherwise  an  assignee  of  the  re- 
version might  be  called  upon  to  allow  a  deduction  which  the 
teoant  had  neglected  to  make  upon  the  proper  party  who 
OQght  to  discharge  it :  (Stubbs  v.  Parsons,  3  Bam.  &  Aid. 
516.)  And  it  may  be  stipulated  that  the  tenant  shall 
^onerate  the  landlord  from  this  pajment,  and  it  has  been 
l»ld  that  a  general  covenant  to  pay  all  taxes,  or  to  pay  the 
时 t  without  deduction,  will  include  the  land  tax :  (Amfield 


Parliamentary,  parochial  and  other  taxes,  tithe^  and  assess- 
ments, will  include  a  rentcharffe  on  the  demised  premises 

Syable  to  a  party  who  has  redeemed  the  land  tax  formerly 
arged  thereon:  (Ward    Const, 10  Bam.  &  C.  635.) 

^operi^  and  income  tax.] ~ With  respect  to  the  property 
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or  income  tax,  no  contract  or  covenant  between  landlord  or 
tenant  is  to  be  permitted  to  exonerate  the  former  from  its 
payment,  which,  although  assessed  on  the  rent  payable  by 
the  lessee  in  the  first  instance,  and  charged  on  and  payable 
by  him,  he  is  entitled  to  deduct  out  of  the  next  payment  of 
his  rent  (5  &  6  Vict.  c.  35,  s.  60,  ached.  A"  No.  IV.,  9th  rule), 
which  the  landlord  is  bound  to  allow  ；  but  in  this  case,  as 
with  respect'  to  the  land  tax  before  mentioned,  the  tenant 
must  be  careful  to  make  this  deduction  out  of  his  current 
rent,  otherwise  he  will  lose  his  lien :  {Denhy  v.  Mbor^ 
1 Bam.  &  Aid. 123  ；  Andrew  v.  Hancock, 1 Brod.  &  Bing. 
37.)  But  all  covenants,  contracts,  or  agreements  as  between, 
the  landlord  and  the  tenant  to  exonerate  the  former  from, 
the  property  tax  will  be  absolutely  void  ；  still,  this  will  not 
defeat  a  distinct  covenant  for  pajment  of  the  rent  "  clear  of 
all  Parliamentary,  parochial  and  other  taxes,  rates,  assess- 
ments, and  deductions  whatsoever  ；，， inasmuch  as  the  words 
must  be  understood  to  refer  to  taxes  which  the  tenant  may 
lawfully  covenant  to  pav  in  exoneration  of  his  landlord : 
{GaskUl  V.  King, 】1 も ast，  165;  2  Flatt  on  Leases,  180; 
1 Con.  Free,  437,  note  (c).) 

Sewers  rate,'] 一 A  sewers  rate  la  not  comprised  in  a  cove- 
nant to  pay  all  rates,  parochial  and  Parliamentary  (Palmes 

Earith, 14  Mees.  &  Wels.  428)  ；  although  it  would,  it 
seems,  be  included  under  the  terms  "  all  outgoings  what- 
soever ；" and  it  has  also  been  held  that  the  word  "  *cof," 
which  was  commonly  applied  to  a  sewers  rate  on  marsh 
lands,  showed  that  the  sewers  rate  was  included :  (  Waller 
Andrews,  3  Mees.  &  Wels.  312.) 

Practical  suggMtions.'] ~~ In  order,  therefore,  to  prevent 
any  doubt  or  question  from  ansins  with  respect  to  any  of 
the  above  matters,  it  will  be  adyisable  to  insert  a  stipulation 
that  the  rent  is  to  be  payable ~~ 

" Clear  of  all  rates,  taxes,  and  assessments  whatsoever  (including  the 
land  tax  and  sewen  rates)  which  now  are,  or  at  any  time  during  the 
continuance  of  the  term  may  be,  assessed  upon  the  saia  premises  or  upon 
the  said  (lessor)  or  the  said  (lessee)  on  account  thereof,  or  on  acooant 
of  the  rent  reserved  in  respect  thereof  (except  the  property  or  income 
tax)  by  authority  of  Parliament  or  otherwise  howsoever." 

SsvEirrHLT.  It  is  also  most  essentiBl  that  the  contract 
should  explain  the  manner  in  which  the  premises  are  to  be 
kept  in  repair,  and  to  stipulate  expressly  what  portions  are 
to  be  repaired  by  the  landlord  and  what  by  the  tenant  ； 
otherwise,  in  conformity  with  a  general  rule  tluit  with  a  very 
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few  exceptions  has  been  long  prevalent  throii^hotit  every 
part  of  the  kingdom,  the  burthen  of  repairs  will  fall  upon 
the  lessee,  who,  if  he  files  his  bill  upon  the  contract,  will  not 
be  entitled  to  a  specific  performance  unless  he  consents  to 
enter  into  a  covenant  to  this  effect :  (^Burnett  v.  Harrison, 
Pre,  Cha.  25.)   But  it  seemB  that  in  the  City  of  London 
(Bto.  Abr.  "Dette,"  pi. 18;  Hart  v.  Windsan, 12  Mees.  & 
Wds.  138)，  in  Norfolk,  and  in  the  Isle  of  Ely,  a  different 
usage  prevails :  {BtdweU  v.  Harrison^  supra.) 

Ag  to  tenant ，き liability  to  repairs  in  the  absence  of  am/  cave- 
mnU  to  thai  effect  J] 一 Independently  of  any  covenant  or  agree- 
ment, it  appears  that  a  tenant  is  bound  to  keep  the  premises 
wind  and  water-tight  (Anworih  t.  Johnson,  5  Car.  &  Pay. 
229  ；  Leach  v.  Thoman、  7  ih.  327;  Fisher  v.  Maguire,  Arms. 
Mag.  &  Og.  51),  to  replace  doors  and  windows  that  are 
broken  daring;  his  occupation :  (Cfieetham  Hampsati, 
4  T.  R.  318  ；  Gregory  v.  MigheU, 18  Ves.  331.)  But  he  is 
not  liable  for  the  mere  wear  and  tear  of  the  premises,  and 
therefore  is  not  bound  to  replace  doors  and  sashes  worn  out 
by  time  (Horse/all  v.  Mather^  Holt  N.  P.  C.  7),  or  to  put 

on  a  new  roof  {Ferpuon  v.  ，  2  Esp.  N.  P.  C.  590),  or 

to  rebuild  the  premises  if  burnt  down,  or  become  ruinous  by 
other  accident  {Amoorth  v.  Johtuan^  supra)^  or  to  make 
sabstantial  and  lasting,  or  what  are  usually  termed  general 
repairs :  {Doe  ex  dem.  Thomas  v.  Amey^ 12  Ad.  &  Ell.  476.) 
And  it  has  even  been  held  that  a  tenant  of  a  house  under  a 
written  agreement,  by  which  he  undertakes  to  keep  it  in 
teoantable  repair  during  the  term,  is  juBtifiea  m  quitting  it 
m  the  course  of  the  Cerm  without  notice  if  the  premises 
become  unwholesome  for  want  of  sufficient  drainage,  and 
cannot  be  kept  dry  without  extravagant  and  unreasonable 
labour  and  expense  on  his  part :  (CoUins  v.  Barrow、 1 Mood. 
&  Rob.  112.) 

EiGRTHLT.  It  will  always  be  the  safer  plan  in  every  case 
to  specify  what  covenants  the  lease  is  to  contain,  and  not  to 
state,  as  is  the  frequent  practice;  that  the  lease  is  to  conttdn 
" the  usual  covenants,"  even  when  no  other  than  what  are 
commonly  termed  usual  covenants  are  contemplated  between 
the  parties,  for  this  has  given  rise  to  numberless  disputes  ；  as 
there  have  often  been,  and  still  are,  many  divided  opinions 
as  to  what  kind  of  coyenants  are,  or  are  not  strictly  included 
under  those  terms.  A  covenant  not  to  assign  without  licence, 
although  considered  as  a  usual  coTenant,  has  neverthelesB  . 
been  held  not  to  come  ander  the  descriptiozx  of  "a  common 
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and  usual  eoveruaU:^^  (Henderttm  Hay、  3  Bro.  C.  C.  362; 
Church  Brown, 15  Ves.  529  ；  Van  v.  Cope,  3  Myl. &  Kee. 
269.)  And  in  a  more  recent  case,  it  was  held  that  the  words 
" u$ual  cooenants^^  in  an  agreement  for  a  farming  lease,  were 
not  to  appl^  to  the  usual  periods  for  payment  of  rent,  but 
only  to  agricultural  covenants :  (Uaynet  t.  Brown,  21 L.  T. 
Bep.  24.) 

Covenants  of  a  special  nature  should  be  dutincdy  specified^] 
~ Any  covenants  of  a  special  nature  ought  of  course  to  be 
distinctly  specified  ；  as  should  also  every  special  condition  or 
proviso  relating  to  the  enjojinent  or  occupation  of  the  pro* 
perty,  or  anything  to  be  done  or  performed  respecting  it,  or 
relating  to  the  mode  in  which  the  tenancy  is  to  be  deter- 
mined ； otherwise  either  party  may  object  to  have  them 
inserted  in  the  lease. 


Am  to  repair 8.  A ~~ In  the  stipulation  with  respect  to  repairs, 
it  should  be  stated  that  the  tenant  shall  keep  as  well  as  leave 
the  premises  in  repair  ；  for,  if  the  covenant  be  merely  to 
leave  in  repair,  no  action  will  lie  for  not  keeping  the  premises 
in  repair  ；  consequently  no  action  can  in  sucn  case  be  brought 
^nst  the  tenant  for  non-repain  during  the  continuance  of 
le  term,  however  ruinous  he  may  allow  the  property  to 
3come  ；  for  until  the  premisefi  are  out  of  repair  at  the  end 
of  the  term,  no  breach  of  covenant  will  have  been  incurred : 
(Walier  v.  Maniague,  2  Roll.  Abr.  382  ；  Shep.  Touch.  173.) 
But  if  the  covenant  is  to  keep  the  premises  in  repair,  tJien 
the  leasee  is  bound  to  keep  them  in  repair  during  the  whole 
of  the  term:  (Luxmart  v.  Rohwn^ 1 Barn.  &  Aid.  684.)  It 
will  be  proper  also  to  provide  that  the  landlord  shall  have  a 
right  or  entry  npon  the  demisea  premises  at  certain  stated 
periods  for  the  purpose  of  examining  into  the  state  of  the 
repurs  ；  for  in  the  absence  of  some  express  Btipolation  to 
this  effect,  a landlord  has  no  right  whatever  to  enter  on  the 
demised  premises  during  the  continuance  of  the  term  for 
any  purposes  of  this  nature  {Barker  v.  Barker,  3  Car.  & 
Pay.  557)  ；  to  which  should  be  superadded  that  the  tenant, 
upon  notice  from  the  landlord  to  tnat  enect,  will  make  all 
BQch  neoessaiy  reparations  as  the  prenuBes  may  require. 

As  to  covenantt  agabut  oMsigmng  without  Ueence.^—If  the 
lease  is  to  contain  a  coyenant  not  to  assign  or  underlet 
without  licence,  an  express  stipulation  to  that  effect  wiU  be 
necessary  to  authorize  the  leaaor  to  insist  upon  its  ioBertion 
in  the  lease  ；  nor  will  the  puipoM  for  which  the  property 
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has  been  nsaaUj  let  at  all  vary  the  law  in  this  respect : 
{Henderson  v.  Jfow,  3  Bro.  C.  Cf,  632.)  It  will  be  requisite, 
also,  to  extend  the  restriction  to  underletting,  as  well  as 
Assigning  ；  for  j^andng  an  underlease  is  no  breach  of  cove- 
nant not  to  assign  inthout  licence :  {Roe  d.  Oregsou  v.  Har- 
rwm,  2  T. え 426.)  And  if,  as  is  generally  the  case,  a  breach 
of  a  oovenant  of  this  kind  is  to  avoid  the  term,  a  stipulation 
to  that  effect  ought  to  be  inserted  ；  for  a  breach  of  covenant 
in  either  of  the  above  respects,  although  it  will  subject  the 
tenant  to  an  action,  will  not  avoid  his  estate,  as  an  express 
proriso  for  avoiding  it  under  such  circumstances  would  liaTe 
done:  (Pauf  y.  Nurse^  8  B.  &  C.  488.)  But  if,  as  sometimes 
happens,  the  lessor  is  desbrous  of  substituting  a  payment  by 
the  lessee  of  some  specifiea  sum  of  money  by  way  of  fine 
instead  of  a  foneiture  of  the  term,  a  stipulation  to  that  effect 
flbonld  be  inserted  in  the  contract,  and  a  covenant  in  accord- 
ance with  such  stipalatkm  inserted  in  the  lease :  (see  the 
form  of  a  covenant, 1 Con.  Prec.,  Part  UI"  SectLon  XL, 
No.  IL,  clause  B"  p.  478,  m  notii,  2nd  edit.) 

Where  lessor  is  tobe  authorized  to  determine  lease  in  case  of 
ieuee*M  bankruptcy  or  iMalvency.'\  -'  When  it  is  intended  that 
the  teoant's  estate  shall  determine  in  case  of  his  becoming 
buikrupt  or  insolyeiit,  an  express  stipulation  for  avoiding 
the  estate  upon  the  happening  of  eitner  of  those  events 
will  become  necessary;  lor  u^ess  expressly  provided  for, 
assignment  by  operation  of  law,  as  where  the  lease 
pines  to  the  assigDees  upon  the  bankiraptcy  of  the  tenant, 
^ifl  be  no  breach  of  his  covenant  not  to  assign  without 
Kocnce  ；  neither  will  an  assignment  to  a  purchaser  of  a  term 
from  the  sheriff  under  a  bond  fide  execution  constitute  anj* 
sttch  breach :  {Dot  d.  MitchtMon  v.  Carter,  8  T.  R.  57.) 
It  may  be  proper,  also,  to  remark,  that  depositing  a lease 
with  a  creditor  is  no  breach  of  a  covenant  not  to  assign 
^tthout  lioenoe,  and  must  consequently  be  expressly  men- 
tioned to  have  that  operation :  (Doe  d,  Pitt  v.  Laming^ 1 R. 
& 31 36.) 

Atto  carrying  on  certain  iraoes.'] 一 If  the  tenant  is  only  to 
employ  the  demised  premues  in  some  particular  manner,  or 
»to  be  prohibited  irom  carrying  on  any  particular  kind  of 
frade  or  business  thereon,  or  in  anywue  to  oe  restricted  from 
exerdaine  the  ordinary  rights  of  a  tenant  over  the  property, 
it  dioTild  be  clearly  stated  what  these  restrictions  are  to  be. 
^  tlie  prohibition  u  against  carrying  on  offensive  trades,  the 
pum 18  to  enumerate  tiie  particular  trades  that  are  not 
[p.  c. 一 vol.  ii.]  2  X 
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to  be  carried  on,  and  to  condade  with  the  words,  "  or  any 
other  noisome  or  ofiensWe  trade  or  business 賣 hatsoeTef." 
In  this  clause  it  is  important  to  employ  the  term  "  businen" 
as  well  as  "  trade,"  as  the  ooart  will  not  extend  the  word 
trade  beyond  its  true  import,  but  will  construe  it  as  applicable 
only  to  a  dealing  in  buying  'and  selling  ；  for  every も osiiieM 
is  not  a  trade,  although  every  trade  is  a  business :  (Doe  ex 
dem.  Weiherall     Bird,  2  Ad.  &  EIL 161.) 

WTiat  win  be  considered  as  offensive  trade 翁.】 一 With  respect 
to  what  will  be  considered  as  an  ofienaiye  or  a  noisome  trade, 
where  none  are  enumerated,  will  depend  in  great  meuape 
upon  the  situation  of  the  property,  and,  it  seems,  would  not 
comprehend  any  sach  tradeB  as  -were  carried  on  upon  the 
premises  at  the  time  of  granting  the  lease :  {Outteridge ず. 
Maynard, 1 Moo.  &  Rob,  394.)  So  that,  if  an^  such  trades 
are  intended  to  be  prohibited,  an  express  proYidon  to  thtit 
effect  will  become  necessary.  It  has  also  be^  held,  that 
oonTerting  a  dwelling-house  into  a  pabfic-honse  was  no 
breach  of  a  covenant  not  to  carry  on  any  trade  or  boidnefls 
that  might  grow  to  be  o^osive  or  any  annoyaDoe  or 
disturbance  to  any  of  tbe  tenants  of  the  lessor,  or  of  the 
neighbourhood,  various  other  trades  haying  been  enumerated 
andprohibited,  but  that  of  a licensed  victualler  not  specified : 
(Jones  V.  Thome, 1 B.  &  C.  715.)  The  trade  of  a  coach- 
maker  does  not  &11 within  s  proYision  against  an  offenfliTe 
trade  ：  {Bennett  v.  Saddler, 14  Ves.  526.)  Ndther,  it  seems, 
18  a  brewhouse  necessarily  a  nuisanoe  (Oorton  v.  Smart, 
1 Sim.  &  Stu.  66)，  although  it  often  proves  so.  Nor  does 
化 e  carrying  on  the  ba&Dneas  of  a  retail  brewer  amoant  to  a 
oreach  of  coyenant  not  to  cany  on  the  trade  of  a  common 
brewer  or  retailer  of  beer :  (Smans  v.  Porren, 1 Bing.  N,  G. 
1 26.)  And  in  a  case  where  several  trades  or  bvudneweo  wMch 
were  enumerated  were  not  to  be  earned  on,  the  dauae  con- 
cluding "or  anj  offenedye  (rud み" a  question  arumg  whether 
using  tfao  house  as  a lunatic  asylum  was  a  breach,  the  ooiirt 
held  that  it  was  not,  the  keeping  a lunatic  asjlnm  not  boiiiff 
a  trade  ；  which  argument  was  i&o  still  farther  strengthened 
by  the  circumstance  that  all  the  trades  and  bnflinesses  there 
enumerated  were  conducted  by  buying  and  selling,  and  that 
It  the  general  word  trade  must  be  heM  to  introduce  any  in 
adaiuon,  they  at  least  should  be  efutdem  generis  nith  the 
former :  (Doe  ex  dem.  WetAeraU  y.  jBird,  mpra.) 


Practical  suggestions.} ~ Bat  if  the  restriction  is  to  be  not 
merely  against  the  exerciae  of  certain  trades,  bat  agaiost 
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osnTuig  on  any  kind  of  trade  whatever  on  the  premises,  the 
best  course  seems  to  be  not  to  attempt  to  enumerate  or  specify 
ip7  kind  of  trade  or  busineM,  but  to  state  generally  that  no 
kind  of  trade  or  bnsmeM  wbate，er  shall  be  carried  on  upon 
the  demised  premises,  which  are  only  intended  to  be  used 
at  s  private  dweUing-house  only:  (see  the  form 1 Con.  Free., 
Part  III.,  Section  iL,  No.  IV.,  dause  B"  in  notiSy  p.  491, 
2iidedit.) 

Where  am  imcreaaed  rent  U  reserved  in  case  certain  trades 
or  any  kmd  uf  trade  or  htuiness  ii  carried  on  upon  the  pre- 
«ttef.]~~Soiiieti]iifis  an  increased  rent  is  reserved  in  case 
oertain  trades  or  any  kind  of  trade  or  business  is  carried  on 
the  demiaed  premises.  The  object  of  this  clause  gene- 
" not  to  benefit  or  compensate  the  landlord  by  the 
1 r^t，  but  for  the  purpose  of  deterring  the  tenant 
Clipping  the  premises  tor  any  of  the  purposes  for 
icu  increased  rent  ia  reserved,  and  whenever  thia  u 
lord's  real  objecii  his  solicitor  should  take  care  that 
amount  is  reserved  to  accomplish  it  ；  for  rents  of 
this  kiod  are  not  viewed  in  the  light  of  a  penalty,  but  as  the 
actual  amomit  of  damages  fixed  hy  the  parties  as  a  satisfac- 
tion of  the  breach  (De$Uon  v.  Richmona^ 1 Cromp.  &  Mees. 
734)  ；  and  on  thb  account  equity  will  neither  grant  an  in- 
' ' m  to  restrain  a lessee  mm  violating  a  covenant  of  this 
(Woodward マ •  ones,  2  Vem.  119)，  or  release  the 
firom  the  payment  of  the  increased  rent :  (Birch  v. 
k€Mom,  3  Taunt.  469.) 


ret  of  dweUuig'houies,'] 一 An  ordinary  agreement  of  a 
of  a  dwelline-hoiue  should  contain  a  suincient  descrip- 
identifV  toe  premiaes  intended  to  be  demised,  tne 
for  which  they  are  to  be  let,  the  amount  of  rent 
red,  and  the  times  at  which  it  b  to  be  paid,  by  whom 
ti»e  rates,  taxes,  and  other  outgoings  are  to  oe  discharged, 
ttd  by  whom  the  premises  are  to  be  kept  in  repair :  (see 
fcnns  of  thb  kin も 1 Con.  Prec.,  Fart  DI"  Section  L， 
No.  L,  p.  429,  2nd  edit.  ；  ib.  No.  U"  p.  435  ；  ib.  No.  m" 
p.  445.) 

Where  a  leage  ii  to  he  granted  of  a  fumuihed  Aoftfe.]— 
Where  furniture  is  to  be  let  with  the  house,  in  addition  to 
the  idpulalioiis  we  have  "ready  mentioned,  it  will  be  proper 
to  make  some  stipulatton  as  to  supplyiDg  breakjiges,  losses, 
ttid  damage  to  the  fbrniture^  and  also  to  proyide  that  the 
toaat 10  not  to  be  permitted  to  employ  the  furniture  on  any 
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other  place  than  on  the  demised  premises :  (see  the  form 
1 Con.  Prec,  Part  III.,  Section  I"  No.  V.，  clause  5,  p.  452, 
2nd  edit.)  In  addition  to  this,  it  maj  also  be  prudent  to 
stipulate  that  the  lease  of  the  fiiniitare  shall  become  deter- 
minable in  case  such  furniture  shall  be  taken  in  execution 
of  any  process  against  the  goods  of  the  lessee,  as,  in  the 
absence  of  some  provision  of  this  kind,  the  landlord  has  no 
means,  during  the  continuance  of  the  term,  of  rocovering 
any  articles  of  the  demised  furniture  in  case  they  shall  be 
taken  in  execution  for  the  tenant's  debt:  (TFarrfv.  Macaiday^ 
4  T.  R.  489  ；  Gordon  v.  Harper,  7  T.  R.  9.)  Nor,  it  seems, 
has  the  landlord  any  remedy  against  the  lessee  until  the 
term  has  expired,  unless  some  express  stipulation  or  cove- 
nant to  that  effect  be  insertea  in  the  lease.  But  where  the 
lease  is  made  determinable  upon  the  lessee's  removing  and 
allowing  such  articles  of  furniture  to  be  used  elsewhere  than 
on  the  demised  premises,  or  in  case  of  their  being  taken  in 
execution,  then  the  landlord  will  be  entitled  to  determine 
the  lease,  and  also  to  maintain  trover  for  the  recoreiy  of  his 
furniture :  {Berry  t.  Heard,  Cro.  Car.  S27  ；  Smith  v.  Miller, 
7  T.  R.  475.) 

Leases  of  public  houses.'] >~ If  the  lease  to  be  granted  is  of 
a  public-house,  and  the  lessee  is  to  be  restricted  to  take  his 
beer,  wine,  or  spirits  of  the  lessor,  a  stipulation  to  that  effect 
will  be  necessary  ；  for  however  common  a  practice  it  may  be 
for  brewers  or  vintners  who  crant  leases  of  public-houses  to 
require  a  covenant  from  the  lessees  to  the  above  effect,  thej 
have  no  right  whatever  to  insist  upon  its  insertion  where  the 
agreement  is  only  for  granting  a  lease  under  the  common 
and  usual  covenants,  or  unless  it  contains  some  stiptdation 
or  provision  that  the  lease  is  to  contain  a  clause  or  covenant 
to  the  above  efiect :  (see  the  form 1 Cod.  Prec"  Part  III., 
Section  IL,  No.  V.,  dause  B"  in  noHs,  p.  495,  2nd  edit.) 

Where  the  lease  is  to  contain  covetunUs  for  r^neunl.'] 一 It 
the  intended  lease  is  to  contain  any  covenant  for  renewal, 
the  contract  ought  to  be  very  explicit  in  this  respect,  and 
this  will  require  the  particular  attention  of  the  lessee's  soli- 
citor ； the  more  particularly  so,  as  covenants  for  renewal  are 
construed  strictly,  and  ahrajs  more  in  fayoar  of  the  lessor 
than  of  the  lessee  (Baynham  v.  Ouy^s  Hospital,  3  Ves.  S96  ； 
Moore  v.  Foley,  6  ib.  232)  ；  and  hence,  a  covenant  to  renew 
a lease  under  the  same  covenants  as  were  contained  in  the 
ongmal  lease,  has  been  held  satisfied  by  tender  of  a lease  for 
tbe  same  term,  at  the  like  rent,  and  contuning  all  the  cove- 
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naate,  except  the  covenant  for  renewal  (Igpiliien  v.  Majf, 
7  East,  237;  ；  and  the  rule  in  this  respect  is  the  same  in 
oourto  of  equity  as  in  courts  of  law:  (Higgins  y.  Eose^ 
3  Bli^，  113.)  If,  therefore,  the  propose ュ lease  is  intended 
to  concaui  a  perpetual  right  of  renewal,  or  any  riffht  to 
more  than  one  single  renewal,  the  contract  should  stipulate 
for  thoae  rights,  which,  whatever  they  are  to  be,  should  be 
dutuictlj  defined  (see  a  form  of  this  kind, 1 Con.  Prec, 
Part  lit.  Section  II. ，  No.  V.,  clause  C.，  in  notis,  p.  499) ； 
and 賣 here  the  right  of  renewal u  to  be  restricted,  the  extent 
of  tach  restriction  ought  to  be  set  out  with  equal  clearness : 
(flee  the  form  of  a  proviso  of  the  latter  kind,  ib,,  clause  D" 
p.  600.) 


Termf  for  letting  a  farm.'] 一 The  terms  for  letting  a  farm 
ahoold  be  plain  and  expucit,  and  ailer  setting  out  the  parcels, 
the  term  to  be  granted,  the  amount  of  rent  and  time  of 
payment,  and  the  stipulations  as  to  the  payment  of  rates  and 
taxes  and  repairs,  should  state  particularly  as  to  the  mode 
in  which  the  farm  is  to  be  cultivated  by  the  tenant  ；  and  every 
act  the  latter  is  intended  to  coyenanl  to  perform,  or  abstain 
from  doing,  should  be  set  down  in  the  contract,  with  the  terms 
or  condiUons  under  which  the  premises  are  to  be  taken,  and 
the  lessor  should  never  rely  on  being  able  to  insist  upon 
having  any  clause  or  covenant  inserted  in  the  lease  upon 
which  the  conditions  or  agreement  for  letting  are  silent,  on 
Jiecoont  of  such  clause  or  covenant  being  usually  inserted 
in  the  husbandly  leases  of  that  county  or  neighbourhood : 
(see  the  form  of  terms  for  letting  a  farm, 1 Con  Prec" 
Part  m"  Section  I"  No.  17"  pp.  448,  460,  2ml edit.) 

Building  leans, 】 When  a  building  lease  is  to  be  granted, 
crerjr  particnlar  that  is  to  be  includea  in  the  lease  should  be 
specified  in  the  agreement  or  terms  upon  which  the  lease  is 
to  be  granted  ；  otnerwise,  when  the  lease  comes  to  be  actnallj 
pepfl^ed,  neither  part 之 will  have  a  right  to  insist  upon 
Wmg  any  matter  or  thing  inserted  therein  that  the  a^ree- 
went 18  altogether  silent  upon,  and  that  is  not  applicable  to 
any  Lease  of  the  kind  granted  under  ordinaiy  circumatances. 

DuHnction  between  leases  and  aoreements  for  leases.} —— It 
u  a  common  practice  to  insert  at  tue  end  of  the  instrument 
that  it  IB  intended  to  operate  as  an  agreement  for  a lease 
？ nly»  ftnd  not  as  an  actual  lease.  But  this  clause  k  far  less 
>®portant  now  than  it  was  formerly,  when  questiooB  were 
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continual ケ arising  as  to  whether  written  instruments  relating 
to  the  letting  of  property  were  actual  leases  or  mere  agree- 
menta  for  leases,  but  which  are  now  chiefly  confined  to  in- 
struments made  previously  to  the  statute  8  &  9  Vict.  c. 106， 
by  which  it  b  enacted  that  a lease  required  hy  law  to  be  im 
writing  of  any  tenements  or  hereditaments  made  after  the 
first  day  of  October,  1845,  shall  be  void  at  law,  unless  made 
bv  deed  (sect.  3)  ；  still  this  will  not  prevent  an  instnunent, 
although  under  seal,  from  being  construed  as  an  agreeraeni 
where,  from  the  terms  in  whicn  it  b  expressed,  it  is  evident 
the  parties  intended  it  should  havo  that  operation : (1 Hughe9 
Pract.  Sales,  pp.  510,  511，  2nd  edit.)  It  most  also  be  kept 
in  view  that  tae  above-mentiooed  enactment  only  mentions 
such  leases  as  are  required  by  law  to  be  in  writing,  and  does 
not  affect  such  leases  as  by  the  second  section  of  the  Statute 
of  Frauds  were  excepted  out  of  the  operation  of  the  first 
section  ；  viz.,  parol  leases  not  exceeding  three  years  from  the 
making  thereof,  whereupon  the  rent  reserved  to  the  landlord 
shall  amount  to  two-thirds  of  the  TeJue. 

Formerly  a  eommm  practice  to  rely  upon  a  mere  agreement 
only.'] 一 It  was  not  an  ancommon  practice  formerly  to  rely 
merely  upon  the  agreement  for  a lease  expressing  the  terms 
upon  which  the  property  is  to  be  held,  either  with  or  without 
a  special  agreement  to  execute  a lease  when  called  upon. 
This  was  chiefly  done  to  evade  the  heavy  amount  of  gtamp 
duty  which,  until  lately,  was  chareed  upon  leases;  bat 
these  duties  having  been  considerably  reduced  by  the  act 
13  & 14  Vict.  c.  97,  the  practice  of  relying  upon  a  simple 
Hffreement  will  daily  become  less  frequent  ；  nor  is  it  one 
which  ought  often  to  be  followed,  as  a  lease  has  so  decided 
an  advantage  over  a  mere  agreement,  as  well  in  favour  of 
the  landlord  as  of  the  tenant.  Under  a  mere  agreement  for 
A lease,  the  tenant  having  no  legal  estate,  the  landlord  may 
eject  him  whenever  be  pfeases  by  an  action  at  law  (Hamerton 
T.  Stead,  6  B.  &  C.  478)  ；  whilst,  on  the  other  hand,  the 
landlord,  unless  rent  has  been  previously  paid  to  him  under 
such  agreement^  has  no  power  of  distress  for  rent  subse- 
quently becoming  due  to  him  (^Mann  v.  Lovejoy^ 1 Ry.  & 
Moo.  355),  his  only  remedy  being  by  action  for  use  and 
occupation :  {Hegan  v,  Jackson^  2  Taunt. 148  ；  Reynart  t. 
PoHer,  7  ib,  451.) 
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III.  As  TO  Ck>FTHOLD8. 

If  the  property  consists  of  lands  of  copyhold  tenure,  the 
lessee,  before  he  accepts  a lease,  must  taKe  care  to  see  that 
his  lessor  has  procured  a  proper  licence  to  demise  from  the 
lord  of  the  manor  of  whicn  the  lands  are  holden  ；  for,  in  the 
absence  of  a  special  custom^  a  copyholder  cannot  lease  hiB 
lands  for  more  than  one  year  without  the  lord's  licence,  and 
any  lease  made  by  him  exceeding  that  period  will  cause  a 
forJfeiture  of  his  estate :  {Fenny  ex  dent,  Eastham  v.  Chiia^ 
2  Mau.  &  Selw.  255,)  This  licence  must  be  granted  by  the 
lord  himself,  the  steward,  in  the  absence  of  a  special  custom, 
haying  no  authority  to  confer  a  power  of  this  nature :  (Gilb. 
Ten.  333.)  Nor  can  the  lord  himself  confer  a licence  for  a 
longer  period  than  is  commensurate  with  his  own  estate  in 
the  lands  ；  consequently,  a  Hcence  granted  by  a  tenant  for 
life  will  determine  with  his  life  estate :  {Munifas  v.  JBaker, 
1 Eeb.  25)  ；  but  although  such  licence  will  be  void  as  against 
the  reversioners,  yet,  having  been  grantea  under  the  autforitj 
of  the  tenant  for  life,  it  will  not  entitle  the  former  to  enter 
upon  the  copyhold  for  a  forfeiture  :  (see  the  form  of 
licence  to  demise, 1 Con.  Prec.,  Part  III.,  No.  VU.,  p.  460, 
2nd  edit.) 

How  licence  may  be  obtained  when  the  lord  or  lady  qf  a 
manor  are  under  legal  duabilities.'] 一 But  although,  generally 
speakmg,  none  but  the  lord  himself  can  grant  a licence  to 
demise,  still,  where  any  lord  or  lady  of  a  manor  is  labouring 
under  anj legal  disabilities,  such  as  being  a  minor,  laiot, 
Itinatic,  or  feme  covert,  or  beyond  seas,  the  guardian,  com- 
mittee, husband,  or  attorney,  as  the  case  may  be,  of  such 
lord  or  lady  (but  in  case  of  a  feme  covert,  not  oeing  a  minor, 
idiot,  or  lunatic,  or  beyond  the  seas,  with  her  consent  in 
TOtinff),  may  execute  the  instrument  by  which  such  consent 
•IS  to  be  testified,  in  testimonv  of  the  consent  of  such  lord  or 
Udj,  which  is  to  be  deemed  an  ezecuiion  by  the  lord  or 
lady:  (5  &  6  Vict  c. 108,  8.  24.) 

Lard  cannot  he  compelled  to  grant  a  licence,) The  lord 
cannot  be  compelled  to  grant  s licence  to  demise  (Reg.  v. 
Hale,  9  Ad.  &  £U.  339)  unless  he  has  entered  into  an  actual 
Agreement  to  that  effect  ；  but  in  the  latter  case,  equity  would 
undoubtedly  enforce  a  specific  performance  of  such  agree- 
ment: (Hungerford  t.  Atuten,  Nels.  49.) 


Custom  sometimes  authorizes  granting  leases  without  a 
licence.'] 一 In  some  manors,  the  custom  authorizes  the  grant- 
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ing  of  letfles  without  licence  fixr  a longer 
iometimeif,  indeed,  for  so  loi^  a  period 
jearaovpr:  (Afum.  Moo.  8,  pL  27  ； IPUtI, 
the  manor  of  Highbury,  in  Middlesex,  the 
the  grantiDg  of  a lease  tor  any  term  not  exceeding  twenty- 
one  years  (liawstharne  Beniley.  4  firo.  C.  C.  415) :  and 
In  the  manors  of  Stepney  and  Iiacknev,  in  Uie  same  ooi 
the  copyholders  are  authorized  to  grant  leases  without lii 
(oT  any  term  not  exceeding  twenty-one  yean  uid  four  mc_. 
in  posseHHion,  so  that  such  leases  be  presented  to  the  homage. 
And  entered  on  the  court  rolls  at  the  first  or  second  ^eoenl 
court  after  the  making  thereof:  (Scriv.  Cop.  544,  3rd  edit.) 

Leau  without  licence  for  more  than  one  year,  in  the  ah§enee 
qf  some  cuMtom  warranting な， will  work  a  ^/t/r/Wnre,]— But 
in  the  absence  of  some  custom,  a lease  without  lioenoe  for 
more  than  one  year,  and  in  some  manors  even  a lease  for 
that  short  period,  without  the  lord's  licence  (1 Prest.  Abs. 
202),  will  work  a  forfeiture  of  the  estate  ；  and  it  most  be 
remembered  that  a  forfeiture  of  this  kind  u  one  which  a 
court  of  equity  will  refuse  to  relieve  against. 

Plant  that  have  been  resorted  to  in  order  to  avoid  a  for* 
feUure,'] 一 To  evade  the  required  licence  without  incurring 
ft  forfeiture  ba3  caused  various  devices  to  be  resorted  to.  In 
one  instance,  a  copyholder  strove  to  attain  this  object  by 
ffranting  a leaao  for  a  year,  excepting  the  last  day,  and  so 
from  year  to  year,  excepting  the  last  day  of  every  year,  a« 
long  as  he  lived  ；  but  all,  it  seems,  he  procured  by  his  artifice^ 
was  the  forfeiture  of  his  estate  ；  for  it  was  held  that  it  was  a 
oertain  leaso  for  two  years  with  the  exception  of  two  days, 
and  therefore,  in  effect,  a lease  for  more  than  a  year,  TTO- 
liams,  J.，  at  the  same  time  quaintly  observing  that  the  lessor 
had  made  a  snare  for  another,  and  had  catclied  himself  in 
tho  same :  (^LuttereQ  v.  Westom^ 1 Buistr.  215.)  In  another 
case,  also,  a  copyholder  made  on  the  same  day  three  autinct 
leasoB,  leaving  an  interval  of  two  days  between  the  tennina- 
iion  of  tho  one  and  the  commencement  of  the  next  succeeding 
lease,  but  this  was  considered  a  mere  fraudulent  attempt  to 
erade  tbo law,  and  therefore  caused  a  forfeiture  of  the  co] 
hold :  {Mathews  v.  WheUon,  Cro.  Car.  233.)  And  it 
•bo  been  decided  that  if,  under  a  custom  to  lease  for  t 
years,  a  copyholder  leases  for  three  years,  and  so  from  t 
yean  to  three  yean,  for  nine  years,  it  will  work  a  forfeiture, 
for  it 18  a lease  for  six  jean  at  the  least :  { Wilcocl^i  cote, 
2  DftDT.  Abr.  pi. 2.) 
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To  effect  a  forfeiture  there  must  be  mi  actual  demUe.'] 一 
Still,  in  order  to  work  a  forfeiture,  the  instrument  must 
operate  as  an  actual  demise,  and  not  rest  merely  upon  con - 


the  custom  of  the  manor,  is  authorized  to  lease  for  a  year 
without  licence,  grants  a lease  for  that  period,  and  covenants 
that  the  lessee  shall  enjoy  the  lands  from  year  to  year  for  the 
term  of  seven,  ten,  or  any  other  specified  number  of  years,  this 
will  not  create  any  forfeiture,  because  the  lease  itself  is  only 
for  one  year,  and  the  covenant  for  auiet  enjoyment  for  the 
whole  period  beyond  tiiat  time  will  not  convert  it  into  a 
lease,  particularly  where  adopting  such  a  construction  would 
effect  a  forfeiture  of  the  estate:  ^enny  d.  Eastham  v.  Child^ 
2  Mao.  &  Selw.  255.)  And  even  where  the  actual  demise 
exceeds  a  year,  still,  if  it  be  quaiined  with  a  proviso  that  the 
lord  shall  give  his  licence  and  consent  to  the  same,  and  so 
that  the  same  shall  not  become  forfeit,  the  excess  will  not 
be  construed  as  an  actual  demise,  for  the  obtaining  the  lord's 
licence  will  be  considered  as  a  condition  precedent  to  the 
grant  of  the  further  estate  {LvffJdn  v.  iVtmn, 1 New  Rep. 
163;  S.  C"  9uh  nam.  Doe  d.  Nwm  v.  Lnffkin,  4  East,  221) : 
(see  the  form  of  a や rodso  of  this  kind, 1 Con.  Prec.,  Part  III., 
aecdon  I"  No.  VI.,  clause  6,  p.  458，  2nd  edit.) 

Practical  directions  for  penning  an  agreement  for  demmng 
copjfkolds.】 一 In  the  usual  form  of  an  agreement  for  letting 
copyholds,  the  lessor  first  agrees  to  demise  the  premises  for 
the  term  agreed  upon,  if  he  can  obtain  the  lord*B  licence  to 
grant  the  lease,  which  he  undertakes  to  use  bis  utmost 
eodeaTooTs  to  procure  ；  it  then  stipulates  by  whom  the  rates, 
tues，  and  other  ootgoings  are  to  be  discharged,  and  also 
contains  the  usual  stipulations  with  Tcspect  to  repairs  as  in 
ordinary  agreements  for  leases,  in  addition  to  which  there  is 
*  stipulation  that  the  lessee  will  not  do  any  act  to  incur  a 
forfeiture;  the  lessor  stipulating  to  enteiyinto  a  covenant  for 
qoiet  enjoyment,  and  to  indemnify  the  lessee  against  all 
rents,  heriots,  suits,  services,  &c.  in  respect  of  the  copyhold 
premiseg,  concluding  with  a  proviBO  that  if  the  lessor  is 
Qoable  to  procure  the  licence  to  demise,  the  instrument  shall 
^  Toid  as  far  as  regards  letting  the  premises  for  the  term 
therein  mentioned,  and  be  construed  as  a  demise  for  one 
year  only,  and  as  an  agreement  that  the  lessee  shall  enjoy 


term  thereinbefore  agreed  to  be  mnted :  (see  the  form 
1 Con.  Prec.,  Part  III.,  Section  I.,J^o.  VI.,  pp.  454,  459, 
2nd  edit.) 
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Praetieal  suggettknu.'] No  lessee,  however,  under  a  oopr- 
holder  should  rest  satisfied  with  a  mere  agreement  in  the 
form  aboTe  sagsested,  bat  should  insist  on  haTuijg  it  carried 
oat  by  an  actuid  lease  under  the  sanction  of  a licence  from 
the  lord,  unless,  indeed,  in  a  case  where  the  lessee  is  anxious 
to  oocapj  the  premises,  and  the  lord  cannot  be  induced  to 
make  such  grant  ；  for  if  a  copyhold  tenant  gnnta  a lease 
with  the  licence  of  the  lord,  and  afterwards  commits  a  for- 
feiture, the  lease  still  remains  good,  and  the  tenant  may  set 
it  up  in  his  defence  to  an  action  of  ejectment  (Ckuie 
Anien,  25  L.  T.  Rep.  83),  which  he  could  not  do  if  he  held 
imd で mereagreement,  however  skilfully  such  agreement 
may  be  penned. 

Memorandum  of  grant  of  licence  should  be  entered  forthwith 
an  court  roils,'] 一 As  soon  as  the  lord's  licence  is  obtained,  a 
memarandum  of  such  grant  should  be  entered  on  the  court 
rolls  ；  care  also  must  ne  taken  that  the  terms  of  such  licence 
lune  strictly  complied  with  ；  for  under  a licence  to  lease  from 
a  day  past,  a  oopyholder  cannot  make  a lease  to  commence 
from  a  future  day  {Jackson  Neal^  Cro.  £liz.  395)  ；  and 
although  he  may  grant  a lease  for  a  shorter  period  Uum la 
spedfied  in  the  licence  (  Worledge  Banbury,  Cro.  Jac.  436), 
he  mast  in  nowise  exceed  it;  and  wherever  a  condition 
precedent  is  annexed  to  such  licence,  the  performance  of 
the  condition  is  essential  to  the  validity  of  tne  grant  (Hall 

Arrowimithy  Poph.  106),  but  a  condition  subsequent  has  a 
different  operation :  (ib,) 

Licence  when  exercised  beeome$  ezhaiuted.'] 一 It  must  also 
be  remembered  that  as  soon  as  the  licence  is  exercised  it 
becomes  exhausted,  so  that  a  fresh  licence  becomes  necessary 
upon  every  fresh  demise  (Anon,  Moo. 1 14,  pi.  329  ；  Gilb. 
Ten.  219)  ；  but  no  new  licence  will  become  necessary  upon 
anj  assienment  or  underlease  which  the  lessee  may  make  of 
the  demised  premises  ；  (Johruon  v.  Smart, 1 Roll.  Abr.  608, 
pi.  14.) 
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LEASES. 

L  IVTESnOATION  OP  TlTLB. 

II.  Bt  whom  and  at  WB06B  BXPEHSB  THB  LbASB  IB  TO  BE 
FBEPAREIX 

III.  Pbemxsbs  or  the  Lkasb. 

1. Parties. 

S.  Recitftb. 

3.  Testatom,  gnatiiig  olaase,  pucels,  and  gUMnl  words. 

4.  EzceptioDi  and  reseryatioDS. 

nr.  HABBar3>w. 

1.  Certainty  of  eommeDoement. 

2.  Certaintj  of  dnntioo. 

3.  Ceitaio^  of  termioAtioo. 

V.  Beddbhdum. 
VL  CovnAHTB. 
YU.  Pbovisobs. 


I,  LrvxsnGATioH  of  Tielb. 

Ih  all  cases  where  the  lessor's  title  is  to  be  prodnoed,  an 
ct  of  such  title  must  be  famished  by  his  solicitor  at  the 
,s  expense,  and  the  same  routine  of  inyestigatiiiff  and 
tiDg  the  title,  and  all  other  matters  connected  Uiere- 
must  be  gone  through,  as  in  the  instance  of  an  absolute 
of  the  property :  (as  to  which  see  toL  I) 


n.  Bt  whom  axd  at  wbosb  bxpshsb  thb  Lsasb  is  to  be 

FBSPABBD. 

Agioike  2eaM.] — It  is  the  usual  cnstom  for  the  leaae  to 
be  preparea  by  the  lessor's  solicitor,  at  the  expeaie  of  the 
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lessee  (Ex  parte  Prickett^  3  Swanst:  130)  ；  still,  for  want  of 
pnvity  between  the  lessee  and  the  lessor's  solicitor,  the  latter, 
in  the  absence  of  some  particular  agreement  to  that  effect, 
will  be  unable  to  support  any  claim  for  such  costs  against  the 
lessee  {Pratt  v.  Nizard,  5  B.  &  Ad.  808),  his  proper  remedy 
being  against  the  lessor,  who,  although  liable  m  the  first 
instance,  will  be  entitled  to  recover  the  amount  against  the 
lessee :  (ib.)  But  if  the  agreement  for  the  lease  should 
stipulate  that  the  lease  is  to  be  prepared  by  the  lessor's 
solicitor  at  the  lessee's  expense,  then,  it  seems,  the  lessee 
will  become  immediately  liable  to  the  lessor's  solicitor  (  Webb 
V.  Rhodes,  3  Bing.  N.  C.  372  ；  3  Hodg.  138)  ；  whilst,  on  the 
other  hand,  if  the  agreement  stipulates  that  the  lease  shall 
be  prepared  at  the  sole  expense  of  the  lessor,  if  required  by 
either  of  them  without  further  contest,  it  will  then  become 
incumbent  on  the  lessor  to  prepare  it  also  ；  so  that,  under 
the  latter  circumstances,  it  will  not  be  rec^uisite  for  the 
intended  leasee  to  tender  any  lease  for  execution  previous  to 
the  commencement  of  an  action  for  a  breach  of  this  agree- 
ment: (PHce    WiUianUj 1 Mees.  &  Wels.  6.) 

Cmmterpart.']  一 In  the  absence  of  any  agreement  or  stipu- 
lation to  tlie  contrary,  a lessor  requiring  a  counterpart  of  a 
lease  must  defray  the  costs  of  preparing  it:  {JenmngM  v. 
Bi—,  8  Car.  &  Fay.  61 ； 2  Flatt  on  Leases,  540.) 

Object  of  lease  and  counterpart  may  both  be  contained  in  the 
game  instrument.'] ― Whenever  the  saving  of  expense  is  an 
important  object,  the  lease  maj  be  executed  by  the  lessor 
and  lessee,  and  will  then  become  as  binding  upon  both,  as 
if  they  had  each  of  them  executed  separate  instruments  of 
lease  and  counterpart.  The  chief  objection  to  this  course  of 
proceeding  is  the  difficulty  that  necessarily^  arises  respecting 
the  custooj  of  the  instrument  ；  but  this  is  often  remedied 
by  allowing  it  to  remain  in  the  custody  of  some  third  person 
appointed  by  lessor  and  lessee  on  behalf  of  both  of  them. 

Advantages  of  lessee  only  executing  the  counterpart,']^^ 
Whenever  there  are  distinct  mstruments  of  lease  and  coanter- 
part,  the  latter  should  be  executed  by  the  lessee  only.  The 
adTantage  of  this  is,  that  it  supersedes  the  necessity  of  the 
lesflor^s  giving  evidence  of  the  execution  of  the  original  in  an 
action  affainst  the  lessee,  which  he  is  bound  to  do  wh^  the 
part  in  liis  poasesaiop  is  executed  by  them  hoUi : (Doe  d. 
Wright  T.  SmUh、  8  AcL  &  Ell  255.) 
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III.  Pbbmises  of  ths  Lease. 

1.  Parties. 

2.  Recitals. 

3.  Testatum,  granting  clause,  parcels,  and  general  words. 

4.  Exceptions  and  reBeryations. 

1. Parties, 

Parties  to  lea$e、  how  to  be  described.'] >~ The  parties  to  an 
indenture  of  lease  should  be  desiCTated  by  their  Christian 
and  siunames,  places  of  abode,  and  title,  profession,  occupa- 
tion or  trade,  in  the  same  manner  as  in  an  ordinary  deed  of 
oonTeyance :  (as  to  which  see  ante,  vol. i.,  p.  198，  et  seq.)  If 
the  lease  is  executed  by  attorney,  the  name  of  the  principal, 
and  not  of  the  attorney,  should  be  inserted  as  the  demising 
party,  and  the  delivery  shoald  be  made  as  the  act  and  deed 
of  the  principal. 

Where  the  intended  lesnor  dies  pending  the  contract'] 一 In 
case  tiie  intended  lessor  should  die  pending  the  contract,  his 
real  or  personal  representatives,  according  to  the  estate  the 
deceased  took  in  tne  premises,  must  be  the  granting  parties, 
in  the  same  manner  as  if  the  lease  had  been  an  absolute 
eonveyance  or  assignment  of  the  property :  (as  to  which  see 
anie^  pp.  201,  203  ) 

Where  the  intended  lessee  dies  pending  the  contract'} ~ If 
the  iotended  lessee  dies  pending  the  contract,  the  lease  must, 
in  case  be  has  made  no  specified  oequest  of  the  interest  he 
took  under  the  contract,  be  made  to  his  executors  or  admi- 
nistrators ； but  if  the  premises  are  specifically  bequeathed, 
the  grant  may  then,  by  the  assent  of  the  intended  lessee's 
lonal  representatives,  be  made  directly  to  the  legatee  ； 
as  the  assent  of  the  personal  representatives  is  essential 
▼est  the  sabject-matter  of  the  bequest  absolutely  in  the 
legatee,  it  will  be  the  better  plan  to  make  them  concurring 
parties  to  the  lease,  so  far  as  to  acknowledge  that  the  demise 
to  the  legatee  was  made  with  their  assent  and  approval,  and 
the  demise  may  then  be  made  to  the  latter  accordingly. 
All  the  executors  need  not  concur,  but  in  the  case  of 
administrators,  every  one  of  them  ought  to  be  assenting 
partiefl:  (see  the  reason  for  this  distinction,  ante,  rol. L， 
p.  203. 

2.  Recitals. 

BieUaUf  when  usually  employed  in  leasei,"] 一 Recitals  are 
nurely  inaeited  in  leases,  unless  where  they  are  granted  in 
[p.  c. ~ vol.  ii.]  2  T 
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pursuance  of  a leasing  power,  or  the  peculiar  title  of  the 
lessor,  such  as  himself  being  but  a lessee,  or  a  tenant  for  life 
or  in  tail,  or  a  husband  seised  in  right  of  his  wife,  or  a  mort- 
gagee, or  BO  forth,  renders  it  expedient  to  show  the  estate  he 
himself  takes  in  the  lands,  or  the  authority  under  which  he  is 
enabled  to  grant  the  term,  or  with  a  yiew  of  pointing  out  the 
collateral  determination  to  which  the  lessee's  estate  may  be 
exposed.   But  these  redtals  may  be,  and  usually  are,  very 
bneflj  penned,  and  are  often  inserted  at  the  end  of  the 
description  of  the  parcels,  in  the  manner  we  hare  pointed 
out  in  a  preceding  part  of  the  present  work  (ante,  yoL  i., 
p.  208)  ；  and  even  where  the  lease  is  granted  m  pursuance 
of  a  power,  the  instrument  creating  such  power  is  oilen  only 
brieny  mentioned  or  referred  to  in  the  clause  of  (lemise,  as, 
that  the  lessor,  "  in  exercise  of  a  power  limited  to  him  by  a 
certain  indenture,  &c.  dated,  &c.  (setting  out  the  date  and 
names  of  parties),  doth  by  this  present  deed  appoint,  and 
also  grant  and  demise,"  &c. 

3.  Testatum^  Oranting  Clause,  Parcels,  and  General  Wards, 

Testatum  clauMe,! -~ The  consideration,  whateyer  it  may  be, 
must  be  truly  set  rorth,  and  therefore,  if  any  pecuniary  con- 
sideration is  paid  either  by  waj  of  fine  or  otherwise,  the 
exact  amount  should  be  stated  in  worda  at  length,  in  the 
same  manner  as  in  a  conveyance  to  a  purchaser,  as  the  like 
penalties  will  be  incurred  by  an  omisBion  or  misstatement  of 
the  true  consideration  as  if  it  had  occurred  in  a  purchase 
deed,  although  the  instrument  itself  yriW  not  be  inyalidated 
as  a lease  thereby  {Dttck  BraddyU^ 13  Pri.  45)  any  more 
than  a  conveyance  would  have  been  under  similar  circiim- 
stances. 

Operative  worda,'] 一 The  usual  operative  words  are,  "gran ち 
demise,  lease,  set,  and  to  farm  let  ；，，  but  in  most  modem 
leases,  the  words  "  grant,  demise,  and  lease,"  or  "  grant  and 
demise"  only,  are  the  expressions  most  commonly  employed  ； 
still,  any  of  the  other  terms  will  be  of  equal  force,  and  in 
fact  no  particular  form  of  words  is  necessary. 

WordB  of  limitation  not  essential  '] 一 It  is  not  neoemary, 
though  a  common  practice,  to  annex  any  words  of  limitation 
to  the  demise :  (as  to  which  see  onto,  p.  360.) 

Where  the  leate  is  granted  by  tenant  for  lire  and  wwr 一 
"oner,  or  by  mortgagor  and  martgagte.] 一 な the  lease  is 
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granted  by  tenant  for  life  and  reversioner,  the  tenant  for  life 
2iould  "grant  and  demise,"  and  the  reversioner  should 
"radfy  and  confirm :"  (see  the  form 1 Con.  Prec.,  Part  III., 
Section  IL,  No.  XIV"  clause  4,  p.  525,  2nd  edit.)  In  like 
maaner,  if  mortgagee  and  mortgagor  concur  in  a lease  of  the 
mortgaged  premises,  the  mortgagee,  having  the  legal  estate, 
most  "  demU6、"  and  the  mortgagor  most  #  confirm (see 
the  form 1 Con.  Prec.,  Part  III.,  Section  IL,  No.  £X.， 
cUiue  4,  p.  511.) 


Lease*  by  husband  and  wife  of  the  vrife's  lands,'] 一 If  the 
lease  is  granted  by  husband  and  wife  of  the  wife's  lands 
under  the  provuion  of  the  statute  (32  Hen.  8，  c.  28)  by 
which  husbands  seised  in  right  of  their  wives  are  empowered 
to  make  leases,  the  husband  and  wife  should  jointly  demise 
(lee  the  form 1 Con.  Prec,  PartlU.,  Section  II.,  No.  XU" 
daoae  3，  p.  519,  2nd  edit.)  ；  and  this  u  abaolately  necessarv 
wbere  the  wife  is  solely  seised  ；  but  if  the  husbaiid  and  wire 
aie  jointly  sdsed,  then  it  seems  that  the  wife  need  not 
Qeoeflsazily  be  made  a  demiong  party:  (Batl.  Co.  Litt. 
44 ち 《•) 


LeoMBM  granted  hy  a  dean  and  chapter.'] 一 When  the  lease  is 
granted  by  a  dean  and  chapter,  the  demise  ia  made  by  such 
9e&n  and  chapter  with  tneir  common  consent  or  assent, 
thereby  for  themselves  and  their  successors :  (see  the  form 
1 Con.  Prec,  Part  IIL,  Section  IL,  No.  XVUI.,  clause  2, 
p.  550,  2nd  edit.) 


ParcehJ] ^ The  parcels  are  usually  set  out  at  len^h  in  the 
granting  clause,  but  sometimes,  where  the  demise  is  by  way 
of  underlease  they  are  described  in  the  recital  of  the  original 
lease,  and  only  referred  to  in  the  clause  by  wmch  they  are 
actually  demised.  If  described  in  the  redtals,  the  description 
ought  to  correspond  verbatim  or  nearly  so  with  that  con- 
tained in  the  recited  lease  ；  and  in  like  manner,  when 
premises  have  been  frequently  let,  without  alteration,  the 
description  is  ffenerally  a  mere  transcript  of  what  has  been 
contained  in  toe  former  leases. 


Where  the  property  has  gone  through  alieratians.'] 一 But 
where  the  property  has  undergone  any  material  alteration  ； 
as  the  pulliDff  aown  of  hedges,  or  boundaries,  the  con- 
version  of  meadow  into  arable  land,  or  vice  versa^  whereby 
tike  landmarks  are  removed,  or  the  identity  of  the  property 

2x2 


510  PRACTICE  OF  CONVEYANCING.       [BOOK  in* 

in  anywise  changed,  the  description  must  be  varied  to 
correspoud  with  ^1 these  alterations,  to  do  which  eflectaally 
the  best  plan  appears  to  be  to  particularize  the  parcels  as 
well  by  their  ancient  as  by  their  modem  description,  which 
may  be  done  either  by  using  the  ancient  description  first, 
witn  the  addition  of  "  All  which  said  premises,  &c ノ，  or  by 
inserting  the  modern  description  first,  and  then  adding 
"All  which  said  premises  were  formerly  known  by  the 
description  following  (that  is  to  say),"  and  then  inserting 
the  exact  ancient  description :  (see  2  Piatt  on  Leases,  25.) 

Buildings  and  other  improvements  pass  under  a  description  of 
the  land  on  which  they  have  been  erected.'] 一 Buildings  or  other 
improvements  upon  the  demised  premises,  as  they  become 
part  of  the  land  itself,  do  not  require  any  particular  terms  to 
pass  them,  and  therefore,  if  a  plot  of  ground  had  previously 
oeen  demised  by  that  description,  upon  which  a  dwelling- 
house  ia  afterwards  built,  the  latter  will  pass  with  the  plot 
of  sround  under  that  original  description  ；  still,  whenever 
buildings,  or  other  lasting  improvements,  have  been  made 
upon  the  property,  it  is  usual  to  specify  or  describe  them  in 
the  parcels  in  any  future  lease  which  is  granted  of  the 
property  ；  as  for  example,  "  All  that  plot,  piece,  or  parcel  of 
una  or  ground,  together  tvUh  the  messuage  or  dwelling-house 
lately  erected  tkerean^" ケ c. 

What  wUl pass  under  a  demise  of  a  hoiue  or  messuage."] — 
By  the  simple  demise  of  a  house,  however,  a  garden  annexed 
to  it  will  also  pass,  as  it  is  considered  to  be  part  of  the 
house.  And  by  a  demise  of  a  messuage,  "  together  with  a 
garden  and  house  of  office  at  the  further  end  thereof," 
passes  the  use  of  all  the  garden,  and  not  only  the  use  to  pass 
to  the  house  of  office  ；  and  therefore  the  lessor  cannot  build 
on  any  part  of  the  garden :  (Kidder  v.  West^  3  Lev.  167.) 

As  to  agrictdtural  leases.] In  leases  of  farms  it  is  often 
important  to  have  a  map  or  plan  of  the  estate,  showing  what 
part  of  the  demised  premises  is  to  be  considered  as  meadow, 
and  what  as  arable,  in  order  to  prevent  any  future  mis- 
understandings upon  the  subject.  This  is  particularly 
necessary  when  the  lessee  is  to  oe  restricted  from  ploughing 
up  old  meadow  land  ；  for  although  in  the  absence  of  any 
precise  stipulation  to  that  effect,  a  tenant  would  render  him- 
self liable  for  waste  for  ploughing  up  and  converting  wood 
or  meadow  into  arable  land,  not  only  on  the  ground  of  vary- 
ing the  course  oi  husbandry,  but  also  because  it  changes  the 
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idendtj  of  the  property  (Dy.  37  a.  ；  Co.  Litt  63  hX  this 
曹 ill  not  present  him  from  showinir  that  the  land  although 
described  as  meadow,  was  actuaUy  arable,  or  vice  vertd 
Birch  T.  Stevenson,  3  Taunt.  469)  ；  but  if  it  be  expressly 
stated  that  the  premises  describea  m  the  map  umexed  to 
the  lease  are  to  be  considered  as  arable  or  meadow  according 
to  the  particular  colours  representing  them  in  such  map,  it 
will  settle  the  question  beyond  all  possibility  of  doubt :  (see 
the  form 1 Con.  Free.,  Part  III.,  Section  IL,  No.  XV., 
cUnse  !>•，  in  uotis,  p.  532,  2nd  edit.) 

General  wards,"} General  words,  such  as  "  all  hoases, 
outhouses,  edifices,  buildings,  wEys,"  &c.  are  sometimes  used 
for  the  purpose  of  supplying  any  omissions  which  may  have 
occurred  in  the  description  of  the  parcels  ；  still,  this  by  no 
means  dispenees  with  the  necessity  of  havioe  a  full,  dear,  and 
Bccurate  description  of  the  premises  set  forth  in  the  deed, 
irith  all  the  rights  and  privileges  the  lessee  is  to  enjoy  there- 
with ； and  although  the  act  (8  &  9  Vict.  c. 124)  declares  "  that 
every  lease  made  in  pursuance  of  its  provisions^  unless  any 
exception  be  specially  made  therein,  shall  be  held  and  con- 
strued to  include  "  all  outhouses,  bmldiiifls,  barns,  stables, 
yards,  gardens,  cellars,  ancient  and  otber  lights,  paths, 
passages,  ways,  watercourses,  liberties,  privileges,  easements, 
profits,  commodities,  emoluments,  hereditatnentt  and  appur- 
teoaoces  whatsoever  to  thd lands  and  tenements  tnerein 
comprised,  belonging  or  in  anywise  appertaminff  (sect.  2) ； 
still,  as  this  construction  is  only  to も e  adopted  where  the 
lease  is  made  in  pursuance  of  the  provisions  of  this  act,  it 
can  never  be  relied  upon  in  practice  ；  for  it  seems  that  unless 
the  provisions  of  the  act  are  strictly  complied  with,  it  can 
have  no  operation  upon  the  instroment. 

Praeliad  sttgeeiHoni,'] ~< And  whenever  any  kind  of  ease- 
ment 18  intended  to  be  granted  arising  out  of  premises  which 
do  not  form  part  of  the  demised  property;  as  the  use 
of  a  pomp  on  adjoining  premises,  either  solely,  or  jointly 
in  oommon  with  other  persons,  there  ought  to  be  a  special 
grant  of  sach  right,  the  exerciBe  of  which  Bhonld  De  ex- 
pressly granted  to  endure  daring  the  whole  term  of  the 
tease,  otherwise,  it  seems  at  least  doubtful  whether  the 
letBee  would  have  any  remedy  aeainst  the  lessor,  in  case  the 
latter  should  remove  the  pump  oefore  the  expiration  of  the 
term,  as  he  certainly  would  not  if  the  grant  expressed  the 
nae  of  the  pump  to  be  during  its  oontinuaiice  on  the 
premiMS,  notwitlistanding  the  leasee  is  to  bear  a  moiety  of 
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the  charges  of  the  repairs :  (Rhodes  t.  BuUard,  7  East, 116  ； 
see  also  Pomfret  v.  Ricro/t, 1 Saund.  321.)  So  where  a 
right  of  way  u  designed  to  pass,  which  is  not  strictly  appur- 
tenant to  the  demised  premises,  it  will  be  proper  to  maxe  an 
express  grant  of  such  way  ；  for  it  has  been  held  that  a  right 
of  way  not  strictly  appurtenant,  will  not  pass  under  the 
general  words,  "all  ways,  roads,  rights  of  roads,  paths, 
passages,  &c.，  to  the  premises  belonging  or  in  anywise 
appertaining,"  unless  the  parties  appear  to  have  intended  to 
use  those  words  in  a  sense  larger  than  their  ordinary  legal 
import  (Hinchcliffe  v.  Earl  of  Kinnotd?  5  Bing  N.  C. 1)， 
and  hence  has  sprang  up  the  practice  in  modern  leases  of 
adding  at  the  end  of  the  clause,  the  expressions  "  or  usually* 
used  or  enjoved  therewith,"  which  it  seems  would  be  sufhcient 
to  pass  a  right  of  way  used  at  the  time  of  the  lease  with  any 
part  of  the  demised  premises  (Harditu^  v.  Wihon,  2  Barn. 
&  Cres.  96, 100.)  The  particular  mode  in  which  such  ri^ht 
of  way  is  to  be  exercised  ought  also  to  be  distinctly  stated  ； 
as  for  horses,  carts,  carriages  and  so  forth,  as  also  the  lands 
over  which  it  is  to  pass,  and  where  it  is  to  commence  and 
terminate:  (see  the  form 1 Con.  Prec,  Part  III.,  Section  II., 
No.  XV.,  clause  B.，  in  noHs,  p.  529,  2nd  edit.) 

Import  of  the  ward  "  appurtenances, "] The  word  "  appur- 
tenances *'  has  a  very  comprehensive  signification  ；  for  it  will 
pass  turbary  granted  to  a  house,  a  sheep  walk,  a  curtilage, 
and  a  garden  ；  and  it  seems  that  lands  wnich  are  usually  let 
with  a  house  for  the  same  rent  will  pass  under  the  same  word : 
(Gary,  24.) 

Construction  of  the  terms  "  helomting  or  appertaining, "1 一 
The  terms  "  belonging  or  appertaining  "  are  usually  coupled 
together,  but  sometimes,  where  brevity  is  desirable,  one  only 
of  these  words  is  employed,  for  either  term  is  construed 
to  have  the  same  operation :  (Barlow  t.  Rhodes,  *up.^ 
Stillf  it  apean  that  neither  of  those  terms  will  be  sufficient 
to  cover  what  once  formed  a  part  of,  but  has  since  been 
severed  from,  the  demised  premises  ；  as  where  a  room  for- 
merly occupied  with  a  dwelling-house,  with  which  it  com- 
municated Dy  means  of  a  door,  but  which  communication  is 
afterwards  stopped  up  by  a  wooden  partition,  which  has 
been  held  not  to  pass  under  a  demise  "  of  a  measuase  with 
all  the  rooms  and  chambers  with  the  appurtenances  betonging 
or  in  anywise  appertaining  thereto,"  to  remedy  which  it  wifi 
be  prudent  to  add  to  the  above  clause,  or  "  now  or  at  any 
time  heretofore  denuBed,  used,  oocupied,  or  enjoyed  there- 
with." 
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FixiuresJ]  一 If  any  fixtures  are  intended  to  be  included  in 
the  demise,  they  ou^ht  to  be  distinctly  specified  ；  but  the  oest 
way  of  doing  this  is  by  a  schedule  at  the  end  of  the  deed, 
•nd  shortly  describing  or  referring  to  them  in  the  body 
of  the  deed  itself,  as  "  the  fixtures  specified  and  set  fortn 
in  the  schedule  hereunto  annexed.'* 

Rnergion  clause.'] ~< In  leases  for  long  terms  of  jean  it 
was  a  common  practice  to  insert  the  reversion  clause 
(2  Prest.  Con.  178)  ；  but  as  this  clause  is  superfluous,  and 
is  therefore  now  very  often  properly  omitted  in  purchase 
deeds,  it  is  still  more  out  of  place  in  a lease,  however  long 
the  term  may  be,  and  ought  therefore  to  be  omitted  in  that 
instrument  also. 

AU-estate  ckmse,'] 一 The  all-estate  clause  should  of  course 
be  omitted,  as  being  inconsistent  with  the  interest  which 
the  lessee  is  to  take  in  the  premises  (as  to  which  see  ante, 
▼ol.  I,  p.  221.) 

AR-deeds  clause,'] ~~ The  all-deeds  clause  must  of  course  be 
left  out  in  ever/  lease  ；  as  the  title  deeds  will  always  remain 
in  the  lessor's  custody  ；  and  although  he  may  undertake  to 
show  his  title  whenever  the  lessee  may  require  it,  this  will  in 
Qowifie  entitle  the  latter  to  the  custody  of  the  deeds. 

4.  Of  the  Exceptunu  and  Reiervations, 

Essentials  to  the  validity  of  an  exception  or  reservation,^ 一 
Some  attention  will  be  required  in  training  any  exceptions 
•nd  resetrations  which  may  be  required  in  the  lease,  which, 
la  we  have  before  had  occasion  to  remark,  whonever  any 
doubt  arises  upon  their  constniction,  are  construed  in  the 
lessee's  favour,  and  will  under  no  circumstances  whatever  be 
construed  so  as  to  frustrate  the  grant  (DorrU  v.  Collins, 
Cro.  Elix.  6  ；  Mabie*s  case.  Winch.  23),  as  where  a lease 
was  granted  of  a  rectory,  except  the  glebe,  which  exception 
WBflholden  bad  altogether  ；  although  a lease  of  this  kind,  with 
the  exception  of  parcel  of  the  glebe,  would  have  been 

§ood :  (ib.)  The  exception  mast  also  be  of  apart  of  the  thing 
emiaea  under  a  general  denomination,  as  a  farm  called  A., 
except  a  certain  field  or  close  thereout  ；  for  an  exception 
cannot  be  of  that  which  is  itself  expressly  granted  ；  as  for 
example,  a  demise  of  the  farms  A.  ana  B.,  exceptimg も.； or  of 
certain  lands  and  underwoods  thereunto  belonging,  except- 
ing the  underwoods,  or  twenty  acres  of  land,  excepting  ten 
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acres,  or  one  acre,  or  a  house  and  ahop,  excepting  the  ahop, 
in  every  one  of  which  cases  the  exception  will  be  void. 

Duties  of  solicUors  both  of  lessor  and  lessee  with  retpeet  to 
reservations  and  exceptions,'] ~~ The  lessor's  solicitor  ought 
always  to  come  to  some  previous  arrangement  with  the 
lessee  respecting  all  reservations  and  exceptions  which  the 
lessor  is  to  retain,  which  ought  at  onoe  to  be  reduced 
into  writing  and  form  part  of  the  contract,  and  thus  avoid 
the  discussion  of  any  of  these  matters  when  the  lease  itself 
comes  to  be  actually  prepared,  any  fiirtber  than  relates  to 
such  reservations  or  exceptions  being  inserted  therein,  in 
accordance  with  the  terms  of  such  previoiu  arrangement. 
The  lessee's  solicitor  also  should  be  equally  careful  to  see 
that  his  client  is  in  nowise  prejudiced  by  the  insertion  of 
more  extended  reservations  or  exceptions  in  the  lessor's 
favour  in  the  lease,  than  are  warranted  by  the  contract  or 
terms  previously  agreed  upon  between  the  parties. 

Usual  reservations  contained  in  lea"sJ] The  usual  reser- 
▼ations  or  excepiions  in  leases  are  right  of  way,  the  right  of 
sporting,  and  the  reservation  of  timber  or  minerals  growing 
or  produced  upon  the  estate. 

A9  to  rights  of  toay.'] ~" If  a  right  of  way  is  to  be  reserved 
to  the  lessor,  the  whole  extent  of  right  which  he  is  to  exercise 
mast  be  as  distinctly  set  forth  as  upon  an  express  grant  of 
such  right,  as  a  more  extended  right  will  not  be  reserrea  in 
the  one  case,  than  would  be  conferred  in  the  other. 

Trees,  wood»、  and  undervModi.'] 一 By  an  exception  of  the 


hedges,  the  soil  itseli,  as  well  as  the  underwoods,  will  be 
excepted  out  of  the  demise,  so  that  if  the  underwoods  be  cat 
down  or  grubbed  up  during  the  term,  it  will  confer  no  right 
to  the  lessee  to  enter  upon  the  lands  upon  which  the,  grew. 
But  if  timber  trees  be  excepted,  the  latter  exception  will 
Gperate  on  so  much  of  the  soil  only  ss  may  be  necessaiy  for 
their  nourishment  and  support,  and  if  the  lessor  cuts  down 
the  trees,  the  land  on  whicn  they  ^rew  will  then  become  the 
property  of  the  lessee.  It  is  usual  in  exceptions  of  the  latter 
kind  to  reserve  a  riffht  of  entry  in  the  lessor  for  the  purpoee 
of  catting  down  and  carrying  off  the  trees  ；  still tms  is  not 
actually  necessary,  as  the  leasor,  under  such  a  reservation, 
may  jnstify  an  entry  for  these  pm^ses,  upon  the  principle 
■that  the  effect  of  aa  exception  is  to  except  au  .things 
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dependent  on  and  necessary  for  its  enjoyment :  (Durham  and 
Sunderland  Railway  Company  Walaerj  2  Gale  &  Dfiv. 
326.)  The  better  and  more  regular  course,  however,  is  to 
reserve  the  right  of  entry,  and  at  the  same  time  to  stipulate 
that  the  lessor  will  make  reasonable  compenBation  to  the 
lessee  for  all  damage  done  to  the  lands  in  exercise  of 
such  right,  the  amount  of  which,  if  disputed,  is  to  be  settled 
by  the  award  of  two  arbitrators  or  their  umpire  in  the  usual 
manoer :  (see  the  form 1 Con.  Prec,  Part  III.,  Section  IL, 
No-  XV.,  clause  4,  p.  530,  2nd  edit.)  An  exception  of 
great  trees  will  not  only  embrace  such  trees  as  are  actually 
great,  bat  also  all  such  as  are  likel/  to  become  so  during  the 
ooBtiQuance  of  the  lease :  {Geunock  v.  Cliff, 1 Leon.  61.) 

As  to  underwoods,'] 一 But  m  the  case  of  the  exception  of 
underwoods,  if  the  lands  themselves  on  which  such  under- 
woods grow  are  intended  also  to  be  excepted  to  the  lessor, 
the  reservation  of  a  right  of  entry  would  be  repugnant  to  the 
exception,  and  should  therefore  be  omitted  ；  for  if  inserted, 
it  would  negative  the  lessor's  right  to  retain  the  soil,  and  in 
diat  case  no  nsht  of  entry  would  be  needed,  and  the  right 
to  the  soil  womd  pass  to  the  leasee :  (^Pincomb  v.  Thomat^ 
Cro.  Jac  524.) 

Where  fndt  trees  are  not  intended  to  be  excepted,"] ^ In  a 
reserration  of  trees,  if  fruit  trees  are  not  intended  to  be 
induded  therein,  an  exception  to  that  effect  should  be  in- 
serted in  favour  of  the  lessee :  (see  the  form 1 Con.  Prec, 
Part  ni"  Section  II"  No.  XV.,  clause  4,  p.  530, 2nd  edit.) ； 
for  althoogh,  in  some  counties,  as  in  Devonshire  for  instance, 
where  a  considerable  portion  of  every  farm  consists  of 
orcfaardfl,  a  general  exception  of  trees  of  everj  kind  would 
not  include  apple  trees  (Wyndham  TFiiy,  4  Taunt.  316)， 
息 different  rule  of  construction  might  prevail  in  other  parts 
of  the  kingdom  where  orchards  may  neither  be  so  common 
or  extensive,  and  the  'fruit  trees,  nowever  valuable,  do  not  - 
oover  any  considerable  portion  of  the  demised  premises. 

to  mines  and  minerals.} >~ In  excepting  mines  and 
minerals  it  will  be  proper  not  only  to  except  mines, 
minerals,  and  metallic  substances,  but  also  pito  of  stone, 
slate,  sravel  and  marl,  and  also  reserve  a  right  of  entry 
in  the  lessor  for  the  purpose  of  effectually  working  the  same. 

As  (o  rights  of  »j)ortimtJ\ In  this  reserration,  unless  it  is 
intended,  as  is  rarely  the  case,  that  the  privilege  is  to  be  a 
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mere  personal  one  to  the  lessor  himself,  it  cmght  to  be  ex- 
tended  to  persons  in  bis  company  or  by  his  permission  (see 
the  form 1 Con.  Free,  Part  III.,  Section  II.,  No.  XV., 
clause  5,  p.  531,  2nd  edit.)  ；  and  the  lease  should  contain  a 
covenant  from  the  lessee  aathonzing  the  lessor  to  give  notice 
to  the  persons  sporting  on  the  premises  in  the  lessee's  name, 
aod  also  to  bring  actions  in  his  name  against  such  trespassers, 
the  lessor  indeinnifyiDg  him  from  all  costs  thereby  incurred : 
(see  the  form 1 Con.  Free.,  Part  III"  Section  XL,  No.  XV., 
clauses  N.  and  O.  in  notis^  p.  537,  2nd  edit.) 

RtgJU  of  entry  for  the  purpose  of  inspecting'  repairs,'] 一 A 
right  of  entry  for  the  purpose  of  viewing  the  condition  of  the 
repairs,  or  the  state  of  cultivation  of  the  demised  pre- 
mises, is  often  inserted  in  husbandry  leases  (see  the  form 
1 Con.  Prec.,  Part  III.,  Section  tf"  No.  XV"  clause  6, 
p.  531,  2nd  edit)  ；  but  in  leases  of  dwelling-houses,  it  is 義 
more  common  practice  for  the  lessee  to  coTenant  that  it  shall 
be  lawfiil  for  the  lessor  to  enter  on  the  demised  premiseB  for 
that  purpose  at  certain  stated  periods,  and  that  if  he  finds 
any  want  of  repairs  the  lessee  will  amend  the  same  upon 
notice. 

IV.  Habbkdum. 

1. Certaiotf  of  commeDoement. 
S.  Certainty  of  doratioD. 
8.  Certainty  of  termination. 

As  it  is  the  office  of  the  habendum  to  limit  ihe  estate 
which  the  lessee  takes  in  the  demised  premises,  the  term  for 
wnich  they  are  granted  should  be  denned  with  precision,  it 
being  essential  to  its  validity  that  it  should  have  a  certain 
commencement,  a  certain  duration,  and  a  certain  determina- 
tion: (Foote  V.  Berkeley, 1 Ventr.  83.) 

1. Certainty  of  Commencement, 

What  mil  he  considered  a  sufficient  certmnty  of  commence- 
ment,']The  term  muBt  be  certain  at  its  commencement,  yet 
it  may  begin  from  a  day  past,  present,  or  to  come.  It  may 
also  be  made  to  commence  in  interest  and  enjoyment  at  some 
future  day,  though  running  in  coinputation  of  time  from  a 
past  or  present  day  ；  as  from  Lady  I)ay  next  to  be  computed 
either  from  the  preceding  Chrktmas  Day,  or  any  other 
preceding  day,  or  from  the  day  of  the  date  of  the  lease  ： 
{Enyi  v.  DomUhome,  2  Bur. 1 190. )  Neither  u it  necessary 
that  the  certaiDtj  of  its  commencement  should  be  ascertained 
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at  the  time  of  the  ezecntion  of  the  lease,  if  in  due  course  of 
time  a  day  will  arrive  which  will  mark  such  certainty  (Orl. 
Bridg.  emt.  Bann.  4}  ；  as  for  example,  where  a lease  is 
granted  for  a  term  of  twenty-one  years,  after  the  death  of  a 
Bfe  in  being,  or  even  after  me  decease  of  the  lessor  himself: 
(Chad  T. も， lie,  Cro.  Jac.  459.) 

Term  may  be  made  dependant  an  any  possible  event"] The 
oommenoement  of  the  term  may  also  be  made  dependant 
upon  anT  possible  event,  or  on  a  condition  precedent  (Potkin'a 
ease, 14  Hen.  8, 10  [B.]  6),  as  for  instance,  that  A.  on  payment 
of  some  spednea  sum  of  money,  or  the  performance  of  some 
oertam  act,  shall  from  thenceforth  enioy  the  lands  for  some 
specified  term  of  years,  in  irhich  case  A"  on  performing  the 
oondhioD,  will  have  a lease  for  the  term  thereby  expressed 
to  be  granted :  (Shep.  Touch.  273  ；  Co.  Litt.  456  ； 1 Boll. 
Abr.  848.) 


ini^ch  case  a 
have  been  ineffi 


WheAer  a  term  Umited  to  commence  from  the  date  of  the 
leate  wtS  pats  a  present  or  a  future  interest.'] It  was  at  one 
doubtful  whether  an  faabeDdum,  "from  the  date  ，，  of  the 
or  "  from  henceforth,*'  would  pass  a  present,  or  a  ftitnre 
I,  which  became  a  very  important  question  where  the 
― was  granted  in  exercise  of  a  power  which  only 
warranted  the  enntmg  of  leases  to  oommence  in  posseadon, 

mnited  to  commence  in  Jktiuro  would 
， on  account  of  being  unwarranted  by 
' against  this  consequence,  a  practice 
g  the  term  not  from  the  "day  of  the  date ；、 

 w  next  before  the  day  of  the  date."   But  it 

some  time  since  decided  that  "from  the  date^^^  will 
led  inclosiye  or  excluflive  of  the  date,  as  will  best 
the  deed,  and  not  destroy  it  (Pugh  y.  Duke  of  Leeds, 
. 714)  ；  BO  that  in  modern  practice,  where  a  possessory 
is  intended  to  be  granted,  the 
to  oommence  from  the  day  of  the 
day  preceding  the  day  of  the  date. 


18  generaUj  limited 
and  not  from  the 


to  conemrent  lease,*"] ― h,  during  the  continuance  of  a 
second  lease  is  granted  of  the  same  premises  for  i 
temj  it  becomes  ooncmrent  with  the  existing  lease 
t  ot interest  and  oomputation  of  time,  and  operates  as 
edi&te  lease  of  the  reversion  (2  Flatt  on  Leases  57), 
will  in  general  ^aea  the  right  to  the  rent  under  the 
lease  (ibid.),  without  the  necessity  of  any  attornment 
the  teoBntBj  which  formal  act,  if  it  was  ever  neceflMuy, 
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has  long  gince  been  dispensed  with  by  the  statute  4  &  5  Anne, 
c. 16，  6.  9. 

Where  the  term  U  to  commence  in  futuro  without  reference 
to  any  former  lease."] 一 If  the  term  is  made  to  commence  at 
some  future  day  without  reference  to  any  pre-ezistinpr  lease, 
it  will  then  be  reversionary,  and  confer  no  greater  interest 
on  the  grantee  than  od  inieresse  termini,  until  the  day 
appointed  from  the  commencement  of  the  term  actually 
arrives.  So,  a  term  which  is  to  commence  after  the  espira- 
tioD  or  sooner  determination  of  one  existing,  will  be  a lease 
in  reversion :  (Dean  and  Chapter  of  J^stminster*s  case^ 
Garth.  14.) 

2.  vertainty  of  JDuratian. 

Notwithstanding  the  duration  of  the  term  must  be  certain, 
it  is  not  necessary  that  such  certainty  should  be  limited  in 
express  terms  only  ；  as  for  example,  to  A.  for  a  term  of  seven, 
fourteen,  twenty-one,  or  anj  other  number  of  years  ；  for  it 
may  be  defined  by  reference  to  some  other  certainly  by  which 
the  duration  of  the  term  is  to  be  ascertained  ；  for  if  it  has 
reference  to  an  express  certainty  it  will  be  sufficient  ；  and 
hence  it  has  been  held  that  if  a  man,  having  a  rent  of  20«. 
a-year  issuing  out  of  land,  grant  the  same  to  another  until 
he  shall  have  received  thereout  the  sum  of  21/.,  the  grantee 
will  have  the  rent  for  twenty- one  vears,  which  exact  term  it 
will  require  to  produce  the  sum  of  211.  out  of  a  yearly  rent 
of  20«. :  (Bishop  of  BaOCB  case,  6  Co.  356.)  And  in  like 
manner,  if  lands  are  leased  to  A.  daring  the  minority  of  B" 
the  lease  will  be  good  for  so  many  years  as  B.  shall  remain 
a  minor  ；  so  that  if  B.,  At  the  date  of  the  lease,  be  ten  years 
old,  the  lease  will  be  good  for  a  term  of  eleven  years,  if  B. 
ahall 80 long  live,  whose  minority  would  determine  as  well 
by  his  death  as  by  his  attaining  bis  majority :  {BorasUm'n 
coMe,  3  Co. 19  b.) 

Term  uncertain  in  the  beginning  may  he  rendered  certain 
hy  maUers  ex  post  facto,'] A  term,  although  uncertain  in 
duration  in  the  beginning,  may  nevertheless  be  rendered 
certain  by  matter  ex  post  jado  ；  as  where  a lease  is  granted 
for  so  many  years  as  B.  shall  name,  this  term,  aluoagh 
uncertain  at  the  beginning,  may  be  rendered  certain  by  B. 
naming  the  years  {^Bishop  of  Bathes  com,  iuprd)  ；  still,  this 
can  only  be  done  in  the  ufetime  both  of  the  lessor  and  leasee 
"ん； and  see  Say  v.  SmUh、  Plow.  273);  consequently,  » 
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lease  for  so  many  years  as  the  lessor's  executors  should  name 
would  be  void,  because  no  interest  can  pass  out  of  the  lessor 
during  his  lifetime,  and  after  his  death  the  naming  of  the 
jears  will  come  too  late :  (SaviU  v.  Cardell,  Godb.  24; 
Parry  v.  Allen,  Cro.  Eliz.  173.) 

Where  the  term  is  limited  for  seven,  fourteen^  or  twenty-one 
year あ] 一 A  term  limited  for  seven,  fourteen,  or  twenty-one 
jrears,  as  the  lessee  shall  think  proper,  is  not  void  for  uncer- 
tainty, for  it  will  operate  as  u  certain  lease  for  seven  years 
at  least,  whatever  may  be  its  validity  as  to  the  other  two 
erentoal  terms  of  fourteen  and  twenty-one  years;  and  it 
seems  that  if  the  lessee  continues  in  possession  afler  the 
expiration  of  the  seven  years,  the  lease  will  then  become 
ffood  for  the  fourteen  years,  at  the  end  of  which  time,  should 
he  still  continue  the  possession,  it  will  be  good  for  the 
twenty-one  years :  {Ferguson  v.  Cornish,  2  Bur.  1032.) 

3.  Certainty  of  termination. 

What  wUl he  a  sufficient  certainfy  of  termination  of  term.] 
― Hie  certainty  of  the  termination  of  the  term,  like  its  com- 
mencement  and  duration,  will  be  suflicient,  whether  it  be 
poftittTely  certain,  or  be  capable  of  beins  reduced  to  a  cer- 
tainty by  some  collateral  determination  before  its  expiration 
by  effluxion  of  time  ；  as,  in  the  case  of  lands  being  leased 
to  A.  for  a  term  of  ninety-nine  years,  if  B"  or  any  other 
persons  therein  mentioned,  should  so  long  live;  or  for  a 
term  of  seren,  fourteen,  or  twenty-one  years,  uoon  either 
the  lessor  or  the  lessee  giving  the  other  six  months*,  or 
some  other  previous,  notice  of  an  intention  to  determine 
the  tenancy. 

Practical  tnggestiaiu.} 一 If  the  term  is  to  commence  from 
the  date  of  the  lease,  the  usual  plan  is  to  limit  the  premises 
to  the  lessee  **  henceforth"  for  the  term  thereby  expressed 
to  be  granted :  (see  the  form 1 Con.  Prec.,  Fart  III" 
Section  IL，  No.  VI.,  clause  3,  p.  498,  2nd  edit.)  If  to 
commence  from  a  day  past,  as  the  29th  day  of  September 
last,  for  instance,  from  that  day  for  the  fltll  end  and  term  to 
be  thereby  sranted :  (see  the  form 1 Con.  Prec,  Fart  III., 
Section  IL,  No.  V"  clause  3,  p.  494,  2nd  edit.) 

Where  the  term  is  determinable  on  lives."] 一 If  a  term  of 
years  is  to  be  made  determinable  on  lives,  it  must  be  granted 
far  a  stated  number  of  yean,  as  ninety-nine  years,  for  in- 
[p.  c. 一 vol. 11. ]         2  z 
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Stance,  provided  one  or  more  persons  therein  named  shall  so 
long  live  ；  for  there  the  utmost  limit  for  which  the  term  can 
endure  is  marked  out  with  certainty,  although  it  may  be 
determined  before  by  the  happening  of  a  coUateral  event, 
namely,  the  death  of  the  lives  before  its  recrular  expiration 
by  effluxion  of  time,  and  consequently  the  limitatioii  is  goodt 
upon  the  principle  cerium  est  quod  cerium  reddi  potest;  but 
a  term  cannot  be  granted  for  so  many  yean  as  A.  fi.  may 
live,  because,  in  the  latter  case,  there  is  no  certain  limit  to 
either  its  duration  or  terminiition :  (Co.  Litt.  45  b  ；  Shep. 
Touch.  275.)  In  limiting  a  term  of  years  determioable  on 
lives,  the  limitation  should  be  extended  to  the  survivors 
and  survivor  of  them,  so  83  to  prevent  the  poBsibility  of 
any  Questions  arising  as  to  whether  the  term  was  only  to 
endure  during  the  joint  lives  of  all  the  persons  named,  and 
to  determine  on  the  dropping  of  any  one  of  such  lives :  (see 
the  form  2  Con.  Free,  Part  III.,  Section  II.,  No.  VII., 
clause  8，  p.  502.) 

Where  the  term  is  limited  far  a lift  or  Uvea,  and  ofterwardM 
for  a  term  of  yearM.'] 一 It  is  a  common  practice  in  some  parts 
of  England,  and  also  in  the  principality  of  Wales,  to  grant 
leases  for  lives  with  remainder  to  t£e  same  parties  for  a  term 
of  years :  (see  a  form  of  this  kind, 1 Con.  Prec.,  Part  UI., 
Section  H.,  No.  VII.,  p.  501, 2nd  edit.)  One  of  the  objects 
in  panting  leases  in  this  form  has  been  to  give  the  lessees 
a  nght  of  voting  at  the  election  of  county  members,  which 
the  freehold  interest  they  take  during  the  existence  of  the 
lives  will  confer  upon  them,  whilst  the  term  runiuDg  at  the 
same  time  gives  tnem  a  certain  and  permanent  interest  in 
the  lands  ；  for  it  must  be  remembered  that  the  term  of  yean, 
although  a lesser  estate,  will  not  merge  in  the  freehold,  in 
cases  where  the  term  is  the  more  remote  estate  ；  for,  in  order 
that  the  merger  may  take  place,  the  reversionary  estate 
must,  in  contemplation  of  the  law,  be  the  larger  one  ；  hence, 
although  an  estate  for  yean,  however  long  in  point  of  dura- 
tion, will  merge  in  a  more  remote  estate  for  life,  yet,  if  an 
estate  for  life  be  limited  to  one,  with  remainder  to  liim  for 
Tears,  or  if  one  who  has  an  estate  for  liie  purchafles  a long 
term  of  years  in  the  same  propertj,  the  term  will  not  become 
mers^ed  m  the  freehold,  because,  notwithstanding  the  estate 
for  fife  is  the  larger  one  in  legal  contemplation,  it  is  the  pre- 
ceding estate,  and  therefore  both  may  well  subsist  together 
in  the  same  person :  (I  Hughes  Pnust.  Sales,  407,  2nd  edit.) 
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prendsei,']  -^If  the  lessor  takes  a limited  or  uncertain  interest 
in  the  demised  premises,  so  that  his  estate  therein  may  possibly 
determine  before  the  expiration  of  the  term  in  the  lease  by 
effliuion  of  time,  as  in  tne  case  of  a lease  for  years  granted 
by  a  tenant  for  life,  the  limitation  of  the  term  to  the  lessee 
mould  be  qualified  by  inserting  at  the  end  of  the  clause, 
*'  providea  the  estate  and  interest  of  the  said  lessor  in  the  said 
premises  shall  so  long  continue.^* 

Where  an  tmderiease  only  is  granted."] 一 Where  an  under- 
lease only  is  granted,  it  is  a  common  practice  to  limit  the 
term  to  commence  at  a  da^  earlier  than  the  term  created  by 
the  ongmftl  lease,  so  that  it  may  expire  a  da ア e&rlier,  and 
thus  leave  a  reversion  in  the  present  lessor :  (sec  the  form 
1 Con.  Prec,  Part  III.,  Section  II.,  No.  VIU.,  clause  5, 
p.  506,  2Qd  edit.) 

How  term  may  be  limited  so  as  to  avoid  a  forfeiture  qf 
copjfholdt,'] 一 When  a  copyholder,  dedrous  of  granting  a 
lease,  is  unable  to  procure  the  lord's  licence  for  that  purpose, 
then,  in  order  to  cany  out  his  intent  as  far  as  circumstances 
will  permit,  the  practice  has  been  to  limit  the  copyhold  pre- 
mues  to  the  lessee  from  thenceforth  for  the  term  of  one  year, 
and  (if  the  custom,  or  the  lord  will  grant  a licence  for  the 
suae  to  be  80  demised,  and  so  that  tne  same  premises  shall 
not  become  liable  to  be  forfeited,  but  not  otherwise)  thence- 
forth from  year  to  year  for  the  term  of  seven  years,  or  for 
曹 hat  other  term  the  premises  were  intended  to  be  granted : 
(see  the  form  I  Con.  rrec.,  Fart  ILL,  Section  II.,  No,  XI., 
dftHse  3,  p.  516.) 

V.  Reddsrdum. 

Of  the  reddendum  dauBe."] 一 It  is  important  that  the  red- 
dendum clause  should  be  correctly  penned,  as  an  error  in 
the  reservation  of  the  rent  may  cause  it  to  become  altogether 
inoperadve,  or  partially  to  fail  of  effect.  Hence,  if  a  lessor, 
tumng  a  zreehold  interest,  was  to  reserve  the  rent  to  himself 
and  hia  executors  (^SacheveraU  v.  Frogate,  2  Wms.  SanncL 
361),  or,  being  possessed  of  a  term  ot  years,  was  to  make 
the  reflervation  to  himself  and  his  heirs  {Drake  v.  Monday^ 
1 Cro.  Car.  207),  without  UmUing  it  during  the  term,  in  either 
of  these  eases  the  rent  would  determine  with  his  death  ；  for 
the  execators  in  the  first  case  cannot  have  the  rent,  although 
they  be  named,  not  being  the  representatives  of  the  lessor 
qwoad  the  reversion  to  which  the  rent  is  annexed  ；  and  the 
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heirs  cannot  have  it,  because  they  are  not  named  at  alL  In 
the  second  instance,  the  heir  cannot  claim  it  because  he 
cannot  succeed  to  the  reversion,  which  is  only  a  chattel ； and 
the  executors  cannot  have  it,  because  there  are  no  words  to 
carry  it  to  them.  But  if,  in  either  case,  the  rent  had  been 
made  payable  during  the  term,  it  would  then  have  devolved 
upon  the  party  actually  entitled  to  the  reversion  ；  and 
although,  in  the  first  instance,  the  executors  could  not  have 
taken  tne  rent,  it  would  nevertheless  have  devolved  upon 
the  heir  as  incidental  to  his  reversion  ；  and,  in  the  second 
instance,  although  the  heir  could  not  have  had  the  rent,  it 
must  have  accrued  to  the  lessor's  personal  representatives  as 
incidental  to  their  reversionary  interests.  The  safest  plan, 
therefore,  seems  to  be  to  reserve  the  rent  generally  during 
the  term,  without  reserving  it  to  any  one  in  particular,  in 
which  case  it  will  accrue  to  the  persons,  whoever  they  maj 
be,  who  aru  entitled  to  the  immediate  reversion  expectant 
thereon :  (see  the  form 1 Con.  Free.,  Part  III"  Section  II. ， 
No.  I.，  clause  4,  p.  469.) 

Where  the  lease  u  by  mortgagor  and  mortgagee.']  —But  if 
the  lease  is  granted  by  mortgagee  and  mortgagor,  the  latter 
being  permitted  to  remain  in  possession  of  the  mortgaged 
premises,  a  variation  in  the  usual  form  of  reddendum  will 
become  necessary,  and  the  rent  must  be  made  payable  to  the 
mortgagee,  his  beirs  or  assigns,  or  his  executors  or  adminis- 
trators, according  to  the  nature  of  the  estate  he  takes  in  the 
premises,  subject  to  such  equity  of  reaemption  in  such  pre* 
ipises  as  the  same  are  then  liable  to  ；  and,  in  case  of  the 
redemption  thereof,  then  rendering  the  said  rents  yearly  and 
every  year  during  the  residue  of  the  said  term  unto  the 
said  mortgagor,  his  heirs  and  assigns  ；  and  that  suDject  to  the 
proviso  thereinafter  contained  with  respect  to  the  inter- 
mediate payment  of  such  rent,  and  until  determined  by  notice 
in  manner  thereinafter  mentioned,  the  said  rents  shall  be 
payable  to  the  mortgagor :  (see  the  form 1 Con.  Free" 
Part  m"  Section  11.,  No.  IX"  clause  6,  pp.  511，  612,  2nd 
edit.)  To  the  above  clause  should  then  be  added  a  proviso 
that  the  mortgagor  shall  receive  rents  until  mortgagee  shall 


declaration  that  the  mortgagor's  receipt  shall  be  a  sufficient 
discharge  for  such  rent :  (see  the  forms 1 Con.  Free.,  Part 
III"  Section  II"  No.  IX.,  clauses  6  and  7,  p.  512,  2nd  edit.) 
It  will  also  be  necessary  to  give  the  mortga|;or  a  power  to 
distrain  for  the  rent  which,  for  want  of  privity  of  estate 
between  himself  and  the  lessee,  he  would  not  otherwise  possess : 
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(see  the  form 1 Con.  Prec.,  Part  III.,  Section  IL,  No.  IX., 
clause  9，  p.  512,  2nd  edit.) 

Leases  made  hy  husbcmd  and  votfe  of  wif"  Ictnd^^ 一 Where 
the  lease  is  made  by  husband  and  wife  of  lands  of  which  the 
husband  and  wife  are  seised  in  her  right,  the  rent  should  be 
made  payable  to  the  husband  and  wiie,  and  to  the  heirs  of 
the  wife :  (see  the  form 1 Con.  Prec,  Part  UL,  Section  IL, 
No.  XII.,  clause  5,  p.  520,  2nd  edit.) 

Am  to  leases  by  tenants  in  taiL"] 一 If  the  lease  is  made  by 
teouit  in  tail, tne  reservation  should  be  to  the  lessor  and  the 
heirs  in  tail,  accordingly  as  the  entail  is  limited  ；  as,  to  the 
"lessor  and  the  heirs  o【 his  body,"  or  "  the  heirs  male  of  his 
body,"  as  tbe  case  may  be:  (see  the  form 1 Con.  Prec., 
Part  in"  Section  11.,  No.  Xu.,  in  noHs,  pp.  520,  521,  2nd 
edit.) 

Where  the  lease  is  grcmted  by  tenant  for  life  and  rever- 
timer,'] 一 In  leases  granted  by  tenant  for  life  and  reversioner, 
the  reaenration  of  the  rent  should  be  made  to  the  tenant  for 
urn  and  his  assigns,  during  hia life,  and  ailer  his  decease  to  the 
person  or  persons  for  the  time  being  entitled  to  the  premises 
m  reyenion  immediately  expectant  on  the  detennmation  of 
the  term  thereby  demised :  (see  the  form 1 Con.  Prec, 
Part  UL,  Section  II"  No.  XIIL,  clause  4，  p.  523,  2nd 
edit.) 

Ai  to  the  reservation  of  a  proportionate  amount  of  the  rent 
where  the  lease  determines  before  the  time  of  payment  of  rent 
arrives.'] 一 If,  as  is  usually  intended,  the  lessor  ia  to  receive 
a  proportionate  part  of  tne  rent  in  case  the  lease  is  deter- 
mined by  the  lessor  entering  for  anj  breach  of  coyenant,  or 
any  other  sufficient  cause  for  avoiding  the  term  in  pursuance 
of  anj  stipulation  or  proviso  to  that  effect  contained  in  the 
lease,  an  additional  reddendum  will  in  such  case  become 
requisite  (see  the  form 1 Con.  Prec.,  Part  UL,  Section  n" 
No.  L,  clause  5,  p.  469,  2nd  edit ジ, otherwise,  it  seems,  the 
learn  will  lose  his  remedy  for  enrorcing  such  payment  ；  for 
his  entry  for  the  forfeiture  before  the  time  of  payment  of  the 
rent  arrived  would  be  a  waiver  of  the  rent,  and  the  accept- 
ance of  the  rent  would  be  a  waiver  of  the  forfeiture  ；  nor,  it 
■eeiDB,  has  the  Apportionment  Act  (4  &  5  Will. 4,  c，  22) 
made  any  alteration  in  the  law  in  this  respect :  (see  the  form 
of  reddendum  of  proportionate  part  of  rent, 1 Con.  Prec" 
Fart  UL,  Section  IL,  No.  L,  dause  5,  p.  469,  2nd  edit.) 
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How  reddendum  shotdd  be  penned  where  landi  and  goods 
are  let  at  one  entire  rent.'] 一 Where  laDds  and  goods  are  let 
at  one  entire  rent,  the  whole  rent  ynll  be  considered  as 
Issuing  out  of  the  lands,  and  become  transmissible  accord- 
ingly (-Bird  V.  Higgoruon,  6  Ad.  &  Ell.  824)  ；  consequently, 
although  the  goods  themselves  would  devolve  upon  the 
lessor's  personal  representatives  in  case  of  his  decease  during 
the  term,  the  heir,  if  the  lands  were  freehold,  would  be 
entitled  to  receive  the  whole  rents,  and  the  parties  entitled 
to  the  goods  would  derive  no  benefit  whatever  from  them 
during  the  continuance  of  the  term.  To  prevent  this  conse- 
quence, the  best  mode  seems  to  be  to  have  two  distinct 
reddendum  clauses  ；  one  to  the  lessor,  his  heirs  and  assigns, 
in  respect  of  the  lands,  and  the  other  to  the  lessor,  fais 
executors,  administrators  and  assigns,  ia  respect  of  the  goods : 
(see  the  forms 1 Con.  Prec.,  Part  III.,  Section 1L，  No.  UI.， 
(clauses  5  and  6，  pp.  481,  482,  2nd  edit.) 

Time  of  payment  should  dtways  he  expressed.'] ~ To  prevent 
doubt,  the  time  of  the  first  quarterly  payment  or  half-yearly 
payment  should  always  be  expressed  ；  but  whether  the  day 
be  near  or  remote  is  immaterial  in  point  of  law  (3  Bulstr. 
329),  except  in  the  case  of  reservations  under  powers  parti- 
cularly worded,  or  under  enabling  statutes :  (see  2  Piatt 
on  LfeiEises,  114.) 

As  to  the  reservation  of  penal  rnUsJ] 一 Where  any  penal 
rents  are  reserved  for  ploughing  up  ancient  meadow  lands, 
carrying  on  prohibited  trades  upon  the  demised  premises,  or 
any  other  matter  the  lease  intends  to  prohibit,  the  rents 
should  be  reserved  as  such,  and  payable  in  the  same  manner 
as  the  other  rents  reserved  by  the  lease,  and  not  in  the  nature 
of  a  penalty  ；  because  neither  courts  of  law  or  equity  will 
relieve  against  penal  rents  reserved  in  that  form,  although  it 
is  the  daOy  practice  for  courts  of  equity  to  relieve  against 
penalties,  and  for  courts  of  law  to  awara  less  damages  than 
the  penalties  amount  to :  (see  the  form  of  reservations  of  this 
kind, 1 Con.  Prec.,  Part  III.,  Section  11. ，  No.  IV.,  clause  A., 
m  notis,  p.  488, 2iid  edit.  ；  id,  ib*  No.  XV.,  clause  D.,  in  noti さ， 
p.  532.) 

Am  to  cam  rents,'] 一 In  some  agricultural  leases  the  amount 
of  reserved  rents  is  made  to  vary  according  to  the  ayera^e 
price  of  corn  ；  the  render  of  which  is  sometimes  made  m 
CDonev,  and  at  others  in  kind :  (see  the  forms 1 Con.  Prec, 
Part  In"  Sectioo  IL，  No.  XVII.,  clauses  A«  and  B.,  in  notis. 
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pp.  545, 546,  2nd  edit.)  In  some  instances,  also,  one  amount 
ot  rent  is  made  payable  in  time  of  peace,  to  be  augmented  in 
time  of  war  ：  (see  forms  of  reaeryations  of  this  kind,  2  Flatt 
on  Leases,  i^pendix,  p.  607.) 

VI.  COYEHAVTS. 

Covenants  should  be  made  to  run  with  the  land.'] 一 It  la 
important  that  the  covenants  in  a lease  should  be  made  to 
run  with  the  land,  for  then  an  assignee  of  the  term  will 
become  personally  liable  under  them;  but  covenants  can  only 
be  made  to  run  with  the  land  when  entered  into  by  parties 
having  the  legal  estate  in  the  premises.  Whenever,  therefore,  a 
lease  is  made  by  mortgagee  and  mortgagor,  although  the  con- 
ciuTenue  of  the  both  is,  as  we  have  before  remarked,  essential 
to  the  Talidity  of  the  lease,  still  the  covenants  for  the  pay- 
ment of  rents  and  taxes,  and  to  keep  and  leave  the  premises 
in  repair,  must  be  entered  into  with  the  mortgagee  only,  for 
he  alone  has  the  legal  estate  in  the  premises,  and  if  the 
mortgagor  were  to  be  made  the  covenanting  party,  the  cove- 
nants would  thereby  become  mere  covenants  in  gross  : 
{SmUh  Pocklingtonj  6  Scott.  69.)  For  the  same  reason, 
also,  die  covenants  for  quiet  enjoyment  by  the  lessee  must 
be  entered  into  with  him  by  the  mortgagee,  and  not  by  the 
mortgaeror:  (see  forms  and  practical  suggestions  thereupon, 
1 Con.  Prec.,  Part  III.,  Section  11.,  No.  IX"  dauses  9  and 
10  and  note  (ft),  in  notis,  p.  513,  2nd  edit.) 

Am  to  leases  of  dweUing-houses.'] ― The  covenants  which 
are  commonly  inserted  in  leases  of  dwelling-houses  on  the 
ptrt  of  the  tenant  are,  for  payment  of  the  rent  and  taxes, 
to  keep  and  leave  the  interior  of  the  premises  in  repair,  and 
to  deliver  up  possession  at  the  end  of  the  term  ；  the  landlord 
covenants  to  repair  the  exterior  of  the  premisefl,  and  that 
tbe leasee  shall  have  peaceable  enjoyment  of  them  during 
the  term,  and  also  to  insure  the  premises  against  damage  by 
fire :  all  these,  with  the  exception  of  the  covenant  to  insare 
against  fire,  are  what  are  termed  usual  covenants  ；  but  the 
«tter  will  not  be  indaded  under  that  term,  and  therefore 
the  charges  for  effecting  or  keeping  up  a  policy  of  this  kind 
cannot  be  enforced  on  the  lessee,  unless  he  enters  into  an 
は press  covenant  for  that  purpose,  and  such  covenant  the 
^»or  cannot  compel  him  to  enter  into,  unless  he  has  pre- 
viously bound  himself  to  do  so  by  an  express  contract  to 
tbat  effect. 

Covenant  for  payment  of  reai/J 一 A  covenant  for  payment 
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of  rent,  although  implied  from  the  word  "  yiMing  and  poy- 
i'i^，"  contained  m  the  reddendum  clause,  is  almost  invariably 
inserted  in  every  modern  lease.  It  ought  to  correspond 
with  the  habendum,  but  this  may  be  done  very  briefly,  the 
lessee  merely  covenanting  to  pay  "  the  said  yearly  rent  at 
the  several  days  and  times  aforesaid  :，,  (see  the  form 1 Con. 
Prec,  Part  III.,  Section  II. ，  No.  I.，  clause  6,  p.  470.) 
When,  however,  the  rent  is  reserved  otherwise  than  yearly, 
half-yearly,  or  quarterly,  the  particular  times  of  payment  ore 
generally  repeated  in  this  covenant  ；  as,  for  example,  if  the 
rent  is  reserved  payable  monthly,  the  covenant  would  be  to 
pay  "  the  yearly  rent  of  (stating  the  annual  amount)  by 
twelve  equal  monthly  payments,  at  the  several  times  herein 
before  appointed  for  payment  thereof :"  (see  the  form 
1 Con.  Prec,  Part  III.,  Section  II.,  No.  U  •，  clause  5, 
p.  477，  2nd  edit.) 

• 

Where  a  house  and  the  furniture  are  lei  together,'] ― If  • 
house  and  furniture  are  let  together,  although,  as  we  have  be- 
fore noticed,  the  lease  should  contain  two  reddendum  clauses, 
reserving  two  distinct  rents,  one  for  the  bouse  and  the 
other  for  the  furniture,  still,  one  covenant  for  the  payment 
of  the  rent  will  be  sufiicient  to  embrace  the  both,  and  be  in 
strict  accordance  with  both  resertations.  By  this  the  lessee 
covenants  to  pay  unto  the  lessor,  his  heirs,  executors, 
administrators  or  assigns,  the  yearly  rents  thereby  reserved, 
according  to  the  respective  natures  and  qualities  of  the 
premises  in  respect  of  which  the  same  are  made  payable,  on 
the  days  and  times  thereinbefore  appointed  for  the  pajment 
thereof:  (see  the  form 1 Con.  Prec.,  Part  lU"  Section  11" 
No.  UI"  clause  7，  p.  482,  2nd  edit.) 

Where  additional  rent  is  to  be  paid  in  case  the  lessee 
commits  certain  actsJ] ~ But  where  additional  rent  is  to  be 
paid  by  the  lessee  in  case  he  commits  certain  acts  which  it  is 
the  object  of  the  lease  to  prohibit,  such  as  plougning  up  old 
meadow  land,  or  carrying  on  certain  trades  on  the  deuubed 
premises,  then  a  distinct  covenant  should  be  inserted  to  pay 
such  additional  rent  in  case  the  lessee  shad  do  any  of  the 
acts  whereupon  the  same  shall  become  payable :  (see  form 
of  covenant  to  this  eflfect, 1 Con.  Free.,  Part  III^  Sect.  !!•， 
No.  XV.,  clause  E.  in  natu^  p.  533,  2nd  edit.)  In  cases 
also  where  the  rent  is  reserved,  or  made  payable  in  any 
unusual  manner,  as  in  the  case  of  leases  granted  by  husband 
and  wife  of  the  wife's  lands  under  the  provisions  of  the 
ftatute  33  Hen.  8,  c.  28,  in  which  case  the  usual  practice 
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is  to  reserre  the  rent  to  the  husband  'and  wife,  and  to  tlie 
han  of  the  wife,  the  covenant  for  paymeiit  of  such  rent 
should  be  with  the  husband  and  wife,  and  the  heirs  of  the  wife, 
to  pay  the  rent  to  the  husband  and  wife,  and  to  the  heirs  of 
the  infe,  at  the  respective  times  therein  before  appointed  for 
the  payment  thereof :  (see  the  form 1 Con.  Prec.,  Part  lU" 
e  'i?n  U"  No.  XII"  clause  6，  p.  520,  2nd  edit.)  If  the 
！  is  by  tenant  for  life  and  reversioner,  the  covenant  should 
to  paj  the  rent  to  the  tenant  for  life  and  his  assigns 
daring  bu life,  and,  in  case  of  his  decease  during  the  con- 
tiniuinoe  of  the  term,  then  to  pay  the  same  to  the  reversioner 
for  all  the  residue  of  such  term :  (see  the  form 1 Con. 
Prec,  Part  III.,  Section  II"  No.  XIV.,  clause  6，  p.  526, 
2o<i  edit.) 

Where  a  surety  eaneurt.'] ~~ Where  a  surety  is  a  concurring 
party  with  the  lessee  for  tne  purpose  oi  joining  in  the  cove- 
nants, the  covenant  should  be  a  joint  and  several  one  that 
they,  or  one  of  them,  will  pay  the  rent  on  the  several  days 
and  times  therein  appointed  for  pajrment  thereof:  (see  the 
form 1 Con.  Prec,  Part  lU"  Section  II"  No.  U.  tn  noiis^ 
p.  476,) 

Raie9  and  taxes,'] 一 We  have  already  pointed  ont  the  pro- 
priety of  the  landlord  and  tenant  coming  to  a  distinct  under- 
eUnding  as  to  the  mode  in  which  rates,  taxes,  and  all  other 
oat^ings  are  to  bo  discharged  (ante,  p.  490)，  the  terms  of 
which  ought  to  be  set  out  in  the  contract,  and  the  covenant 
relating  to  those  matters  should  be  framed  in  strict  accord- 
ance with  such  contract.  We  have  also  noticed  that  the 
tenant  cannot  exonerate  his  landlord  from  the  payment  of 
income  and  property  tax  in  respect  of  the  demise さ premises : 
(<wte,  p.  492.)  Whenever,  therefore,  it  is  intended  that  all 
t^，  other  taxes  are  to  be  discharged  by  the  lessee,  it 
▼ill  be  the  more  correct  plan,  when  penning  the  above 
claufle,  to  make  an  express  exception  of  the  iandlord^s  pro- 
perty or  income  tax  (see  the  form 1 Con.  Prec,  Part  III., 
Section  II. ，  No,  I"  clause  7，  p.  471,  2nd  edit.),  although 
this 18  rather  matter  of  form  than  of  actual  importance,  as  it 
^  been  decided  over  and  over  again  that  an  express 
Gorenant  for  payment  of  rent  clear  of  all  taxes,  whether 
parliamentary  or  parochial,  will  be  construed  to  refer  to  such 
tfxes  88  a  tenant  may  lawfully  covenant  to  pay  in  exonera- 
tion of  his  landlord:  (Beadghaw  v.  Balden,  4  Taunt.  67.) 

^^here  ratei  w  taxes  are  to  he  pata  hy  the  lessor. 
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Where  the  lessor  is  to  pay  any  of  the  rates  and  taxes,  all 
such  as  he  is  to  pay  should  be  enumerated  in  his  covenant; 
and,  if  he  is  intended  to  pay  the  rates  as  well  as  the  taxes,  it 
will  become  necessary,  for  the  reasons  we  have  before  men- 
tioned (see  ante^  p.  490)，  to  extend  the  clause  to  those 
charges  to  which  the  owner  or  occupier  will  be  liable,  as 
well  as  those  which  will  be  chargeable  upon  the  land  :  (see 
the  form  of  covenant, 1 Con.  Prec,  Part  III"  Section  11. ， 
No.  III.,  clause 12,  p.  485,  2nd  edit.) 

CovenanU  to  keep  and  leave  premises  in  repair."] 一  We  have 
also  previously  noticed  {antCy  p.  493),  that  it  is  essential,  in 
the  covenant  relating  to  the  repairs  of  the  premises,  that 
the  lessee  should  covenant  to  keep,  as  well  as  leave,  the 
premises  in  repair,  otherwise  no  breach  will  be  incurred 
until  the  end  of  the  term,  when  the  tenant  actuallv  comes  to 
leave  the  premises :  (see  the  form 1 Con.  Prec"  Part  III., 
Section  II.,  No.  L，  clause  8，  p.  471,  2nd  edit.  ；  t ん No.  II., 
clause  6，  p.  476  ；  ib.  No.  III.,  clause  8，  p.  482.)  Bat  he 
ought  not,  in  the  absence  of  some  express  agreement  on 
his  part,  to  be  required  to  keep  or  leave  the  premises  in  a 
better  condition  than  he  finds  them  ；  added  to  which,  he  will 
not  be  liable  for  the  tair  wear  and  tear  of  the  premises  ； 
and  he  ought,  as  we  haye  before  remarked,  to  take  care 
that  his  landlord  agrees  that  he  shall  not  be  liable  for 
accidents  incurred  to  the  property  by  fire,  flood,  storm  or 
tempest,  and  cause  the  same  to  be  inserted  in  the  lease 
accordingly :  (see  the  form 1 Con.  Prec"  Part  HI"  No.  Ill" 
clause  8,  p.  482.) 

Where  fiimiture  ii  let  with  the  houae."] ~ Where  household 
furniture  is  let  with  the  house,  the  lessor  usually  requires 
the  lessee  to  enter  into  a  covenant  to  deliver  up  the  former 
in  a  proper  state  and  condition,  fair  wear  and  tear  only 
excepted,  and  to  supply-  the  place  of  any  articles  lost  or 
destroyed  by  similar  articles,  and  not  to  remove  any  of  the 
articles  from  off  the  demised  premises :  (see  the  form 1 Coo. 
Prec.,Part  lU"  Section  II.,  No.  III.,  clause  8,  pp.  482,  483, 
2nd  edit.) 

Where  am/  repairs  are  to  be  made  hy  the  landlord,'] 一 In 
case  any  of  the  repairs  are  to  be  made  bv  the  landlord,  the 
nature  of  such  repairs  should  be  distinctly  expressed  in  the 
covenant.  In  addition  to  this,  it  is  sometimes  the  practice 
to  insert  a  clause  empowering  the  lessee  to  makcL  all  such 
repairs  as  the  landlord  has  covenanted  to  make,  but 
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neglects  to  perform,  and  at  the  same  time  authorizing  the 
former  to  deduct  the  charges  out  of  the  rent  (see  the  form 
1 Con.  Prec.,  Part  III.,  Section  II.,  No.  I.,  clause  A.  in 
moHm^  p.  472,  2nd  edit.)  ；  but  this  the  lessee  has  no  actual  right 
to  insist  on  having  inserted  m  the  • lease,  in  the  absence  of 
an  express  agreement  to  that  effect,  which,  if  he  intends 
to  rely  upon,  ne  should  take  care  to  have  inserted  in  the  con- 
tact, or  terms  upon  which  he  agrees  to  take  the  premises. 

Covenants  not  to  assign  without  Ueence,  and  other  restric- 
tive co9ena:td8.'\ 一 As  we  have  already  in  the  preceding 
chapter  (ante  p.  494,  et  seq.),  attempted  to  point  out  the 
particular  mode  in  which  covenants  not  to  assign  or  un- 
derlet without  licence,  or  to  cany  on  certain  trades  upon 
the  premises,  and  other  restrictive  or  prohibitory  covenants, 
mod  also  covenants  relating  to  the  renewal  of  leases  ought 
to  be  penned,  we  refer  our  readers  to  that  portion  of  the 
work,  which  will  render  any  repetition  of  any  of  those 
matters  here  altogether  supernuous. 

Covenants  to  insvare  against  JtreJ] If  the  lessee  is  to 
ooTenant  to  insure  against  damage  by  fire,  care  should  be 
taken  on  the  lessor's  part  to  render  it  imperative  on  the 
lessee  to  firoduce  the  policy  and  the  receipts  and  vouchers  of 
Dayment  immediately  after  any  such  polidea  are  renewed. 
Tins  becomes  a  matter  of  considerable  importance  where  the 
lessee  neglects  to  keep  up  the  policy,  and  the  lewor  bnnj 
ejectment  against  him  for  the  forfeiture  caused  by  this  bi 
ot  covenant  ；  for  the  burthen  of  the  proof  will  be  upoi 
pUuntiff,  however  great  the  difficulty,  though  it  is  otoerwiae 
in  an  action  of  cavenantj  and  the  lessee's  refusal  to  show  the 
policy  to  produce  at  the  trial,  or  to  give  any  information  as 
to  the  office  in  which  the  insurance  has  been  effected,  is  no 
eyidence  of  breach  of  covenant  (Doe  d.  Bridges  v.  White- 
head, 8  Ad.  &  EU.  571) ； though  it  b  mimd  facie  evidence 
of  a  breach  of  covenant  to  insure,  to  show  that  the  assignee 
lias  discontinued  the  inaurance  in  the  office  in  which  it  has 
been  previooBly  effected :  {Doe  exdem,  Ive  v.  Scott, 1 Am.  & 
Hodge,  76.) 

AgricuUural  leases.] 一 In  asricolturul  leases,  the  particalar 
mode  of  ciiltiTation  should  be  Tcry  distinctly  set  out,  and 
thu  the  more  so,  as,  according  to  the  rales  of  common  law,  it 
is  not  considered  waste,  either  wilful  or  permifidve,  for  the 
tenant  to  leave  the  land  uncultivated,  in  order  to  oblige 
lum  to  £Eurxn  the  limds  in  a  huabandlike  maimer,  there  must 
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either  be  an  express  contract  to  do  bo,  or  such  contract 
must  be  implied  from  the  custom  of  the  country  {Huttan 
Warren f 1 Mces.  &  Wela.  466，  472-6),  which  must  ever  vary 
according  to  soil,  climate,  situation,  and  the  habits  of  the 
agriculturalists  in  the  neighbourhood,  all  which  may  be 
superseded  by  the  express  stipulations  of  the  lease :  (^Duke 
of  Roxhurghe  v.  Robertson,  2  Bligh.  156.) 

Usual  covenants  contained  in  agricultural  leases,'] The 
usual  covenants  on  the  part  of  the  lessee  are  to  pay  the 
reserved  rents  and  taxes,  to  keep  the  premises  in  good 
repair,  and  the  lands  well  cultivated,  and  so  to  leave  the 
same  at  the  expiration  of  the  term  ；  not  to  injure  the  trees 
or  sapling,  nor  to  cut  the  hedges,  except  at  the  proper 
seasons  of  the  year  ；  to  level  molehills  and  cut  down  rushes  ； 
not  to  mow  the  meadow  lands  more  than  onco  in  the  year, 
and  to  stack  all  the  com  ana  hay,  and  consume  all  the  manure 
on  the  premises :  (see  the  form 1 Con.  Prec.  Part  ILL, 
Section  U.,  No.  XV.,  clauses  9  to 15  inclusive.) 

As  to  the  preservation  of  iree，,  jrc] 一 In  the  covenant 
relating  to  the  preservation  of  the  trees,  it  is  sometimes 
stipulated  that  the  lessee  will  not  fix  any  rails  or  palings 
thereto,  or  allow  the  oame  to  be  injured  by  the  cattle  ；  and, 
in  order  to  preserve  the  roots  from  damage,  that  the  lessee 
will  not  allow  any  unrung  pigs  to  be  kept  upon  the  demised 
premises  ；  and  where  there  are  any  orchards  on  the  premises, 
the  lessee  is  usually  made  to  covenant  that  the  tenant  will 
keep  such  orchards  in  proper  condition,  taking  care  to  remoye 
the  old  and  decayed  trees,  and  supply  young  trees  in  their 

S laces,  and  not  suffer  any  cattle  to  depasture  there  that  ma, 
e liable  to  injure  the  trees,  but  which  prohibition  does  not,  it 
seems,  extend  to  pigs,  if  thev  are  properly  rung  before  they 
are  turned  into  them :  (see  the  form 1 Con.  Prec,  Part  III., 
Section  II.,  No.  XV.,  clauses  9  and 10,  pp.  634,  636, 
2nd  edit.) 

Where  tenant  is  to  consume  all  maxure  or  hay  on  the  pre' 
mi'M あ] ~ When  the  tenant  is  bound  to  consume  all  the 
manure  or  haj  on  the  premises,  it  should  be  stipulated 


the  land  at  the  expiration  of  the  term,  the  landlord  or  the 
tenant  is  to  be  entitled  to  the  benefit  oi it,  although,  it 
seems,  the  more  prevaUing  practice  is  to  allow  this  privilege 
to  the  tenant,  which,  if  intended,  should  always  be  so  ex- 
pressed in  the  lease :  (see  the  form 1 Con.  Free.,  Part  HI., 
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Section  XI. ，  No.  XV.,  dauae 15,  p.  536, 2nd  edit.)   This  is 


the  vsJue  thereof,  the  amount  of  which,  in  case  of  dispute,  ia 
to  be  determined  by  arbitration  in  the  usual  mi^aner.  But 
if  the  landlord  u  to  haye  the  benefit  of  the  unconsumed 
nuumre,  the  lease  then  proyides  that  it  is  to  be  left  by  the 
tenant  on  the  premises,  for  the  use  of  the  landlord  or  his 
incoming  tenant :  (see  the  form  ib.  iJ"  clause  L.,  in  no/ な， 
p.  536.) 

Bow  vabtaiian  should  be  made.] 一 In  making  a  valuation 
of  the  aboTe  kind,  it  has  been  lately  held  that  the  proper 
曹 2|7  to  express  it  was  not  at  a  consuming  and  xnarketaole 
price,  bat  at  the  lair  value  as  it  stood  on  the  premises,  and 
M  it  stood  fts  between  an  outsroing  and  incoming  tenant: 
(Cumherhaid  ▼•  Bowles,  21 L.  T.  Rep.  149.) 

At  to  covenants  to  preieroe  boundarie$  and  to  keep  a  field 
ん 一 In  some  leases,  particularly  where  the  premises  are 
of  coDaiderable  extent,  the  tenant  is  required  to  enter  into 
»  coYenaiit  not  to  pull  down  or  destroy  any  of  the  hed^  or 
fences,  or  to  alter  any  of  the  landmarks  or  boundanes  of 
the  demised  premises  (see  the  form  3  Con.  Prec,  No. 
CXXIILy  clause 13,  p.  735, Ist  edit.),  and  also  to  keep  a 
field  book,  according  to  a  form  to  be  delivered  to  him  by  his 
landlord,  wherein  he  shall  make  a  true  and  faithful  entry  of 
the  manner  in  which  the  several  fields  have  been  cropped 
and  cnltiTated  in  each  year  of  the  term :  (see  the  form  id., 
cUoae  14.) 

At  to  the  removal  of  Jixtitre9,'\ 一 Since  the  statute 14  & 15 
yict.  c.  25,  empowers  a  tenant  to  remove  fixtures  and  build- 
ings erected  by  him  on  the  demised  premiaes,  unless  the 
lessor  elects  to  take  them  at  a  valuation,  it  will  now  be 
necessary,  whenever  it  is  intended  that  the  buildings  or 
fixtures  erected  or  affixed  bj  the  tenants  are  to  become  the 
absolute  property  of  the  landlord,  without  the  latter  making 
■ay  compensation  for  them,  to  have  an  express  stipulation 
to  that お ect  inserted  in  the  lease  ••  (see  tne  form 1 Con. 
Prec"  Part  HL,  Section  IL,  No.  XVll.,  clause  C"  m  notis, 
p,  547,  2nd  edit.) 

of  entry  for  landlord  to  prepare  land  for  HUage  in 
^  &f  year  of  tenn.] 一 It  is  a  cogimon  practice  for  a  Tand - 
Iwd  Ufteeerve  a  ri^ht  of  entry  on  some  portion  of  the  lands 
ftt  some  period  of  t£e last  year  of  the  term,  but  before  its 
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actual  expiration,  for  the  purpose  of  enabling  an  incoming 
tenant  to  prepare  the  ground  for  future  crops.  This  is 
generally  dune  by  the  lessee  entering  into  a  covenant  to  that 
effect,  stating  at  what  time  such  right  of  entrj*  is  to  com- 
mence, and  over  what  portion  of  the  lands  it  is  to  extend, 
and  that  the  lessee  shall  be  allowed  reasonable  compensation 
for  the  same :  (see  the  form  I  Con.  Prec,  Part  ILL,  Sec- 
tion n.，  No.  XV.,  clause 17，  p.  537，  2nd  edit.) 

Covenants  usually  entered  into  hy  lessee  in  building  leases."] 
~ In  building  leases,  the  lessee  usually  coveDants  for  pay- 
ment  of  the  rent  and  taxes,  and  to  keep  and  leave  the 
demised  premises  in  good  and  tenan table  repair  ；  in  addition 
to  these,  he  generally  enters  into  special  covenants  to  erect 
certain  dwelling-houses  or  other  builaings,  according  to 
some  particular  plan  or  specifications,  the  terms  of  which 
must  necessarily  vary  so  much  in  each  particular  case,  thAt 
it  seems  scarcely  possioie  to  lay  down  any  general  directions 
that  will  be  of  much  practical  assistance  in  framing  covenants 
of  this  nature.  It  is  also  often  stipulated  that  the  leasee 
shall  not  alter  any  of  the  buildings,  when  completed  accord- 
ing to  the  plan,  without  the  lessor's  licence  or  consent  ；  to 
which  is  often  superadded  a  covenant,  that  the  lessee  shall 
not  carry  on  offensive  trades  on  the  premises,  and  to  insure 
the  buildings  against  damage  by  fire.  If  the  buildings  are 
to  form  part  of  a  street,  the  lessee  also  covenants  to  contribute 
a  proportionate  part  towards  the  cleansing,  paving,  and 
ligntmg  of  the  street,  as  also  towards  the  drainage  and 
sewerage  of  the  same :  (see  the  form 1 Con.  Prec,  Part  III., 
Section  !!•，  Nos.  I.  and  II.)  It  is  also  a  common  practice  to 
require  the  lessee  to  covenant  not  to  alter  the  plan  of  the 
elevation  of  the  houses,  or  to  throw  out  an^  bay  windows,  or 
an ァ other  projections  that  may  in  any  way  intercept  the  view 
of  the  adjoining  houses :  (see  the  form  3  Con.  Free.,  No. 
CXXIIL,  clause 13,  p.  735,  1st  edit.) 

Covenants  from  the  lesaor,"] 一 Where  the  lessor  is  seised  in 
fee,  it  is  not  usual  for  him  to  enter  into  any  covenants  for 
title,  or  any  further  covenants  than  that  the  lessee  shall 
peaceably  enjoy  the  demised  premises  during  the  tenn 
thereby  demised.  But  where  tne lessor  takes  only  a  term 
of  years  in  the  premises,  it  is  a  very  common  practice  to  call 
upon  him  to  covenant  that  the  lease  under  which  he  holds 
tne  premises  is  a  valid  one  ；  that  the  rents  and  covenants 
thereby  reserved  and  contained  have  been  duly  paid  and 
performed  ；  that  he  has  good  right  to  underlet  ；  for  quiet 
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eojo^eat,  freedom  from  incambrances,  and  for  further 
assurance.  In  addition  to  which,  he  should  also  covenant 
to  produce  the  original  lease  to  the  lessee,  and  to  pay  the 
rents  sod  perform  the  coyenants  of  such  lease  on  his  part 
to  be  paid  and  performed,  and  to  indemnify  the  under- 
lessee  uierefrom  ；  to  which  is  often  superadded,  a  stipulation 
that  the  nnderlesaee  shall  not  be  liable  to  pajr  his  lessor  &ay 
rent  before  the  latter  shall  produce  a  receipt  for  the  last 
year's  rent  Teserved  upon  the  oriemal  lease  (see  the  form 
I  Con.  Free"  Part  III.,  Section  II"  No.  11" clause  A., 
p.  564,  m  ao^)，  and  sometimes  a  power  di  aistress  on 
other  parte  of  the  lessor's  property,  by  way  of  further 
iodenmitj  to  the  lessee :  (see  the  form,  ib"  note  B.，  p.  565.) 
Another  form  of  coTenant,  sometimes  entered  into  by  a 
feasor,  is  to  concur  in  underleasea  for  the  purpose  of  appor- 
tioning the  rent:  (aee  the  form 1 Con.  Prec,  Part  III., 
Section  III"  No.  I"  danse  9，  p.  558,  2nd  edit.) 

At  to  (he  rebuilding  of  demised  premises.^ 一 In  addition  to 
the  above  covenants,  tae landlord,  if  needfol,  enters  into  a 
ooTenant  to  rebuild  the  demised  premises  in  case  they  should 
be  burnt  down,  destroyed  or  injured  by  fire,  tempest,  or 
other  accident,  which,  m  the  absence  of  such  covenant,  as 
，e  have  already  seen,  a lessee  has  no  power  to  compel  his 
leaser  to  do  ；  but  the  latter  cannot  be  required  to  enter  into 
tny  covenant  to  that  effect,  unless  he  has  bound  himself  to 
do  so  by  his  contract :  (see  the  form  of  a  covenant  of  this 
kind, 1 Con.  Prec.,  Fart  III.,  Section  II.,  No.  I"  clause  B" 
miioAw.) 

UnaleovetunUsenieredifUo  hylandhrdinagrieuiUuralleasesJ] 
—The  usuiU  covenants  on  the  part  of  the  landlord  in  agrictil- 
taral  leases,  are  for  quiet  enjoyment  by  the  lessee  during  the 
term  ；  and,  where  the  estate  is  well  supplied  with  timber,  the 
landlord  g&aenllj  covenants  to  supply  the  tenant  with  rough, 
wood  for  the  purpose  of  repairs :  (see  the  form 1 Con.  Free., 
Part  III.,  Section  II. ，  No.  XV.,  clause 19,  p.  538,  2nd  edit.) 
To  this  is  often  superadded  a  covenant  that  the  tenant  shall 
be  permitted  the  use  of  some  of  the  barns,  or  of  a  part 
thereof,  for  some  months  after  the  expiration  of  his  term, 
fop  the  purpose  of  threshing  out  his  com :  (see  the  form 
^ 化" ckuse  20，  p.  538.) 

VII.  Pbotuoes. 

Hie  most  oommon  provisoes  contained  in  a lease  are,  for 
tToiding  tlie  term  by  the  lessor  for  nonpayment  of  rent, 
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upon  breach  by  the  lessor  for  nonperformance  of  all,  an,，  or 
either  of  the  covenants  therein  contained  ；  for  determining 
the  term,  by  either  the  lessor  or  the  lessee,  upon  notice,  before 
its  regular  expiration  by  effluxion  of  time  ；  and  for  cesser  or 
suspension  ot  the  rent,  in  case  the  demised  premues  are 
burnt  down,  or  rendered  untenantable  bj  fire,  tempest,  or  an/ 
other  kind  of  accident. 

Proviso  for  re-entry  far  nonpayment  of  rem.] 一 A  proriso 
for  re-entry  for  nonpayment  of  rent,  or  for  breach  of  any  of 
the  covenants  in  the  lease,  is  an  important  tlause  for  a lessor, 
who  would  otherwise  often  be  deprived  of  a  most  effectual 
remedy  against  a  bad,  or  an  unprofitable  tenant.  This  clause 
is  of  great  consequence,  also,  where  a landlord  is  desirous  of 
getting  rid  of  a  tenant  who  wilfully  commits  a  breach  of 
covenant,  which  may  prove  of  serious  injury  to  the  property  ； 
as  the  carrying  on  of  offensive  trades,  or  assigning  or  under- 
letting the  premises  to  an  insolvent  or  disreputable  tenant, 
in  direct  breach  of  a  covenant  expressly  prohibiung  those 
acts,  and  for  whicn,  although  the  landlord  has  his  remedy  by 
action  at  law  on  the  covenant,  will  give  bim  no  right  of 
entry  to  determine  the  term :  {Paul  v.  Nurse、  8  B.  &  C. 
488.) 

LtMor,*  right  of  entry  to  avoid  term  ftntally  made  condi- 
tional on  his  preoioiUM  demand  of  reut^  and  its  nanpayment2 一 
In  most  modern  leases,  in  the  proviso  for  re-entry  for  non- 
Davmcnt  of  the  rent,  such  rignt  of  re-entry  is  made  con - 
aitional  upon  the  rent  being  previously  demanded  and  not 
Daid,  and  no  sufficient  distress  oeme  found  upon  the  premises. 
This  is  but  a  fair  and  reasonable  qualification,  and  one 
which  a lessee  has  a  ri ゆ t  to  insist  upon  when  negotiating 
for  the  lease,  and  one  which  his  solicitor  should  take  care 
to  sec  inserted  in  it,  otherwise  the  lessee  may,  by  inad- 
vertence, expose  himself  to  the  risk  of  forfeiting  his  term, 
which,  even  if  a  court  of  equity  shoald  relieve  against,  would 
cost  him  much  yexation  and  expense  which  he  ought  not  to 
have  incurred :  (see  the  form 1 Con.  Prec.,  Part  III.,  Sec.  XL, 
No.  L，  clause 12,  p.  473, 2nd  edit.^  To  the  above  a  aualifica- 
tion  is  sometimes  added,  that  no  breach  of  any  of  tne  cove- 
nants, ex  cept  the  covenant  for  nonpayment  of  rent,  or  insurance 
against  fire,  shall  cause  a  forfeiture  of  the  lease,  unless  the 
lessor  shall  give  the  lessee  some  previous  reasonable  notice 
(as  three  or  six  calendar  months),  setting  forth  the  breaches, 
and  requiriDg  the  some  to  be  rectified  within  that  period : 
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(see  the  form  of  this  proviso,  3  Con.  Free"  No.  CXXn., 
cUiue  22, 1st  edit.) 

iere  premises  are  demised  at  dutinet  renUJ] ~~ It  not 
[oentljr  happens  that  premises  are  demised  at  distinct 
and  it  is  intended  that  the  lessor  is  only  to  have  a 
right  of  entry  upon  that  part,  in  respect  of  which  the  rent 
shall  remain  unpaid,  or  on  account  oif  a  breach  of  covenant 
shall  haje  been  incurred.  To  carry  out  this  object,  it  should 
be  provided  that  in  case  of  any  Buch  nonpayment,  or  breach 
of  covenant,  it  shall  be  lawful  for  the  lessor  to  re-enter  upon 
that  part  only  of  the  demised  premises  in  respect  of  wnicli 
there  shall  have  been  such  nonpayment  or  breach,  and  that 
such  right  of  re-entry  shall  not  extend  to  or  include  any 
~  the  demised  prembes,  in  respect  whereof  the  rent 
a  dnly  paid,  and  the  covenants  and  agreements  duly 
[ed  and  performed :  (see  the  form  3  Con.  Prec,  No. 
一 daofle 15,  pp.  723,  724,  1st  edit.) 

/Vvwio  for  determining  term  determinable  on  livet  where 
}^neefails  (o  show  that  ihev  are  in  existence.']  —  Where  a lease 
is  determinable  on  lives,  it  is  a  common  practice  to  insert  a  、 
proviso  exnpowering  the  lessor  to  determine  the  term  in  case 
the  lessee  lails  to  show  the  existence  of  the  lives  upon  whose 
decease  it  isdetermiDable :  (see  theform  I  Con.  Prec,  Fart  III., 
Section  IL,  No.  VI.,  clause  B"  m  notu^  p.  498,  2nd  edit.) 

-4*  to  ftroof  of  exUUnce  of  Uvei.'] With  respect  to  proof 
of  the  existence  of  liyes,  it  is,  by  the  statute 19  Car.  2,  c.  6， 
eotcted,  "  that  if  aoj  such  person  or  persons  for  whose  life 
or  lives  sDch  estates  shall  nave  been  or  shall  be  granted, 
remain  beyond  the  seas,  or  elsewhere  absent  themselves 
m  Una  realm  lor  seven  years  together,  and  no  sufiicient 
proof  be  made  of  their  lives  in  any  action  for  the  recoveir 
of  such  tenements  by  the  le»ora  or  reversioners,  in  such 
^  they  shall  be  accounted  dead,  and  the  judges  shall  direct 
^«  jury  to  ghre  their  verdict  accordingly (sect.  2.)  Upon 
thecoiutraction  of  this  section  of  the  statute  it  has  been  held, 
； tlie  fact  of  a  tenant  for  life  not  having  been  seen  or 
' of  for  fourteen  yean  hj  a  oergon  residing  near  the 
， although  not  a  member  of  toe  family,  is  primd  fa6ie 
vidence  of  the  death  of  the  tenant  for  life :  {Doe  Deaki", 
*  B.  i  AlcL  483  ；  and  see  Doe  v.  Jeason^  6  East,  85  ； 
1 Hughes  Pract.  Sales,  2nd  edit)  The  fiflh  section  of  the 
abofe-meationed  act,  however,  contains  a  proviso,  "  that  if 
person  or  persons  shall  be  eTicted,  and  afterwards  such 
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person  shall  return,  or  shall,  on  proof  in  such  action  aforesaid, 
DO  made  or  appear  to  be  living,  or  to  have  been  living  at  the 
time  of  eviction,  that  then  and  from  thenceforth  the  tenant 
pr  tenants  who  were  ousted  of  the  same,  his  or  their  execu- 
tors, administrators,  or  assigns,  may  re-enter,  re-possen, 
have,  hold,  and  enjoy  the  said  lands  or  tenements,  in  his  or 
their  former  estate,  during  the  life,  or  for  so  long  a  term  as 
the  said  person  upon  whose  life  the  said  estate  or  estates 
depend  snail  be  uving,  and  shall,  upon  action  brought  by 
them  against  the  lessors,  reversioners,  tenante  in  possession, 
or  other  persons  respectively,  who  since  the  said  eviction 
received  tne  profits  of  the  said  lands  or  tenements,  recover 
for  damages  the  full  profit  thereof,  with  lawful  interest  from 
the  time  He  or  they  were  ousted  and  kept  out  of  the  said 
landfl  or  tenements  ；  aod  this  as  well  in  toe  cabe  where  the 
■aid  person  or  persons,  upon  whose  life  such  estate  or  estates 
did  depend,  are  or  shall  be  dead  at  the  time  of  bringing  such 
action  as  if  they  were  living.'*  By  the  statute  6  Anne,  c. 18, 
also,  "  anj  person  claiming  any  estate  in  remainder,  rever- 
sion, or  expectancy,  after  the  death  of  any  person  witluD 
a^e，  mamed  woman,  or  any  person  whatever,  may  apply  to 
t£e  Court  of  Chancery,  ana  procure  an  order  for  the  pro- 
duction of  such  person,  and  upon  refusal,  such  person  shall 
be  taken  to  be  dead  ；  but  if,  in  any  action,  such  person  shall 
appear  to  have  been  living,  the  party  ousted  may  re-enter 
and  recover  damages  for  tine  profits  during  the  time  of  such 
ouster." 

Proviso  (hat  lessor  may  affix  notice  to  let  vpan  the  premuesJ] 
—A  proviso  is  also  sometimes  inserted  iik  a lease  authonzmg 
the  lessor,  during  the  last  six  months,  or  some  other  short 
period  before  the  determination  of  the  term,  to  place  a  notice 
to  let  on  the  premises,  which  otherwise  he  would  have  no 
right  to  do,  and  hiB  doing  so  would  be  an  act  of  trespass. 
If^  therefore,  the  lessor  intends  to  reserve  this  riftbt,  he 
should  stipulate  for  it  in  his  contract,  otherwise  he  will  have 
no  right  whatever  to  inabt  upon  its  inBertion  in  the  lease. 

ProvUo  for  cesser  or  suspeiuion  qf  the  rentJ] 一 When  it  u 
intended  that  there  is  to  be  a  suspenuon  of  the  rent,  in  case 
of  the  destruction  of  the  demised  premises  by  fire  or  tempest, 
until  they  are  affain  put  into  tenan table  repur  by  the  landolrd, 
an  express  proviso  to  that  effect  will  be  necessary  ；  and  if  this 
be  not  expressly  adpulated  for  by  the  terms  of  the  contract, 
the  tenant  will  have  no  right  to  insist  upon  haying  it  inserted 
in  the  lease.  The  clause  uiuallj  provides  that  in  case  of  any 
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such  destruction  or  injury,  the  yearly  rent,  or  a  just  pro- 
portion thereof,  according  to  the  amount  of  injury  sustained, 
shall  cease  or  abate  so  long  as  the  same  premises  shall  con- 
tinue wfaoll/  or  partlallj  untenantable  in  consequence  of  such 
detraction  or  damage  ；  and  that  in  case  any  dispute  shall 
ariae  as  to  the  amount  of  such  abatement  or  suspension,  the 
same  shad  be  determined  by  the  award  of  two  referees,  or 
thar  umpire,  in  the  usual  maimer,  which  award  u  to  be  made 
ft  rule  of  one  of  Her  M^esty's  courts  at  Westminster :  (see 
the  form 1 Con.  Free.,  Fart  jH"  Section  11.,  No.  I"  daiue  9， 
pp.  472，  473,  2nd  edit.) 

Proviso  for  determtntfig  term  vpon  notice.'] 一 We  have 
attempted,  id  the  preceding  chapter,  to  point  out  the  waj  in 
whidi a  proviso  for  determining  the  term  by  notice  by  either 
landlord  or  tenant,  before  its  regular  expiration,  should 
be  penned,  which  will  render  an/  further  remarks  upon 
that  bead  in  thiB  place  altogether  superfluous.  At  the 
same  time,  it  may  be  proper  to  remark  here,  that  the  powers 
of  the  aboTe-mentioDed  proviso  may  be  extended  so  as  to 
authorize  either  of  the  parties  to  determine  the  term  as  to 
certain  portions  of  the  premises,  as  well  as  to  the  whole  of 
thm,  leaTiDg  it  in  force  as  to  part,  and  avoiding  it  as  to  the 
reridue :  (see  the  form  3  Con.  Prec,  No.  CXXU.,  clause 16, 
p.  724, Ist  edit.) 
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CHAPTER  III. 

MINING  SETTS  AND  LEASES. 

I.  0E5ERAL  Practical  Obseryatioms. 

II.  Gbaxt  or  Licencb  of  Mining  Sbttb. 

I.  Ab  to  the  date,  parties,  recitals,  and  testatum  clause. 

S.  Exceptions  and  reseiratioiu. 

3.  Habendam. 
41 Reddendum. 

5.  CoTenanta. 

6.  Provisoes. 

III.  MiNno  Lbasks. 

IV.  Setts  axd  Leases  of  Coal  Menbs  aitd  Quabbzes. 


I.  Genbbal  Practical  Obsertatioss. 

Right  of  toorkif^  mine,,  how  usually  coij/irrrtfrf.]— The 
right  of  working  mines  and  quarries  is  granted,  either  by  a 
licence  conferring  that  priTiie^,  or  by  an  actual  lease  of  the 
premises.  A licence  to  mine  is  distinguishable  from  a lease 
in  many  essential  particulars.  The  former,  being  onlj  an 
incorporeal  hereditament,  confers  a  mere  right,  and  not 
necessarily  a  right  exclusive  of  similar  privileges  in  other 
parties,  and  in  all  cases  only  confemDg  an  actual  right  of 
property  in  the  minerals  after  they  have  been  severed 
from  the  freehold  and  taken  into  the  possession  of  the  party 
(Doe  d.  Hanley  v.  Wood^  2  Bam.  &  Aid.  274)  ；  whereas  a 
lease  passes  an  actual  interest  in  the  thing  demised,  the  right 
to  which  attaches  even  before  the  substance  is  extracted  or 
taken.  Still, a  mere  licence  to  search  is  a  very  usual,  if  not 
the  most  usual,  mode  of  ffrant  in  the  greater  pordon  of  our 
miiUDg  districts,  which,  uthongh  it  does  confer  an  ezduaiTe 


LKASES.] 


MINING  SETTS. 


639 


right,  neTertheleBs  confers  such  an  interest  in  lands  as  cannot 
be  revoked  or  couotermanded  by  the  grantor,  unless  the 
instrument  granting  such  licence  contains  an  express 
stipulation  to  that  effect :  (Liggim  v.  Ing,,  5  Moo.  &  Pa. 
712.)  Still,  the  privilege  wnich  this  licence  confers  to  the 
grantee  does  not  deprive  the  grantor,  or  persons  claiming 
under  him,  from  exercising  similar  rights  within  the  limits 
of  hb  sett,  provided  they  do  not  intenere  with  the  workings 
of  the  grantee :  (Cheetham  v.  WiUianuon^  4  East,  469.) 

Licence  may  be  so  warded  at  to  coffer  an  exdunve  primleg§.'] 
» But  although  a licence  to  search  does  not  necessarily 
confer  an  exclusive  priyilege,  it  may  nevertheless  be  so 
worded  as  to  convey  that  right,  to  the  exclusion  of  every 
other  person,  by  flimplv  inserting  in  the  granting  cl&use  of 
the  instrument  that  the  firantee  shall  have  this  exclusive 
liberty.  Still,  the  fnnt  oi  this  exclusive  right  ought  to  be 
directlj  expressed  m  the  panting  clause  ；  for  altnough,  if 
the  description  should  lail m  this  respect,  the  intention  might 
still  be  gathered  from  other  parts,  or  from  the  general  scope 
of  the  instrnmeDt,  it  would  eeem  that  at  law  the  right  to 
work  would  not  be  exclusive,  but  the  instroment  would 
merely  operate  as  a  written  contract  for  an  exclusive  right, 
whidi  in  equity,  and  in  equity  only,  would  be  binding  on 
the  grantor  and  those  daiminff  under  him;  yet,  it  seems 
Uiat  if  this  right  could  be  considered  as  included  in  a  cove- 
nant entered  into  with  the  grantor,  or  if  any  particalar 
recitals  or  expressions  should  suffice  to  constitute  a legal 
covenant^  then  such  a  contract  would,  even  at  law,  be  hela 
to  run  with  the  land,  and  bind  the  assignees  as  to  any  of  its 
profits. 

Mow  licence  may  he  frravUd.'] 一 A licence  is  ^nted,  either 
by  an  agreement  under  hand  only,  or  by  an  indenture  ；  in 
the  former  case,  an  agreement  stamp  will  be  sufficient  to 
cover  it  ；  but  in  the  latter,  it  must  be  stamped  as  a  deed. 

General  ouUine  of  utual  form  of  licence.'] 一 The  general 
form  of  licence,  whether  it  be  by  afirreement  or  by  deed, 
authorizes  the  grantee  to  search  for  minerals  within  certain 
specified  limits  for  some  certain  term,  raiying  from  one  to 
twenty-one  years  or  upwards,  and  to  raise,  prepare,  and  sell 
all  such  miDerals  as  shall  be  so  raised  therenrom,  and  to 
adopt  all  such  means  and  contrivances  as  may  be  necessary 
for  carrying  out  all  the  above-mentioned  objects  ；  the  grantee 
rendering  to  the  grantor  a  rent  either  ia  money  or  in  kind. 
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or  botli,  ftnd  undertaking  to  prosecute  the  search  with  dili- 
gence ； to  render  a  due  account  of  all  ores  raised,  and  to  pay 
the  reserved  dues  in  respect  of  the  same  ；  and  in  case  ot 
failure  on  the  part  of  the  grantee  to  observe  the  terms 
and  conditions  of  the  sett,  that  the  same  shall  become  abso- 
lutely Toid  and  forfeited :  (see  the  form  of  an  agreement  for 
a  sett,  I  Con.  Free,  Part  HI.,  Section  L,  No.  Vm., 
pp.  464,  4 お， 2nd  edit.) 

At  to  quctrriesJ] 一 A licence  to  work  quarries,  of  every 
kind  or  description,  is  penned  in  mnch  the  same  way  as  a 
licence  to  seareh  for  ores  and  minerals,  but  in  licences  of  the 
former  kind  it  is  more  usual  to  reserve  a  certain  annual  rent 
in  money,  which  the  grantee  covenants  to  pay;  in  order, 
therefore,  to  cany  out  the  latter  object,  it  becomes  neces- 
Barj  that  the  instrument  should  be  a  deed.  It  is  also  ttsaal 
to  insert  a  power  of  distress  for  recovering  any  arrears  of 
rent  that  may  accrue  due  daring  the  term,  concluding  with 
the  usual  proviso  empowering  the  grantor  to  determine  the 
term  in  case  of  nonpayment  of  rent,  or  for  breach  of  cove- 
nant by  the  grantee :  (see  the  form 1 Con.  Prec,  Part  HL, 
Section  11"  No.  I"  pp.  672,  574,  2nd  edit.) 

Advaatages  of  a  dud  ater  a  mere  agreement.'} 一 La  all 
mining  setts,  unless  the  licence  is  intendea  merely  as  a  triid, 
to  see  what  the  land  is  likely  to  produce,  and  wiUi a  view  to 
a  more  formal  instrument  in  case  the  search  should  proTe 
satisfactorj,  a  deed  under  seal,  whereby  all  the  pardea  joaaj 
become  mutually  bound  as  well  at  law  as  in  equity,  will  he 
preferable  to  a  mere  agreement,  the  essential  parts  of  which 
can  be  onlj  enforced  through  the  medium  of  a  court  of 
equity. 

Where  the  licence  is  entered  into  by  a  steward  or  agent 飞 一 
If  the  licence  be  entered  into  hj  the  steward  or  agent  of  the 
grantor,  it  should  be  expressly  stated  that  he  enters  into 
such  agreement  for  and  on  behalf  of  his  principal,  and  the 
grantee,  before  he  binds  himself  by  entering  into  any  such 
agreement,  should  ascertain  that  such  steward  or  agent  is 
duly  authorized  by  writing  to  make  such  grant,  for  otnerwise 
the  Statute  of  Frauds  (29  Car.  2，  c.  3,  ss. 1, 2)  disables  him 
from  creating  or  asngning  any  legal  estate  or  interest  for 
any  term  whatever.  And  notwithstanding  such  steward  or 
agent,  by  signing  an  agreement  in  the  name  of  his  principal 
may  pass  an  equitable  interest  in  rights  of  this  description, 
it  seems  that  this  can  only  be  done  where  such  an  authority 
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can  be  shown  by  usage,  or  the  recognition  of  former  acts  of 
a  similar  nature  ；  and  in  all  such  cases  it  is  essential  that  he 
should  strictly  conform  to  the  usages  which  have  been  esta- 
blished in  the  exercise  of  his  authority,  and  he  will  not  be 
allowed  to  bind  his  principal  by  the  adoption  of  a  mode  ot 
traoflactiDff  business  contrary  to  the  previous  regulation  of 
an  establisDed  cuBtom  which  has  been  acquiesced  in  by  the 
latter.  Thus,  as  a learned  writer  on  the  subject  very  aptly 
remarks  く Bainbridge  on  Mines,  92),  "  It  is  presumed  ibe 
introduction  of  unusual  stipulations  with  respect  to  the  ope- 
rations of  mining,  or  the  agreement  for  a  demise,  or  a licence 
to  work  for  an  unwarrantable  period  of  time,  will  not  be 
binding  on  the  owner  without  his  consent  or  recognition. 
But  agreements  of  this  kind  may  of  course  bind  the  other 
parties,  and  pro  tanto  the  principal.  And  in  conclusion,  it 
may  be  submitted  that  when  a  mimng  agent  signs  an  instru- 
ment, which  in  its  language  amounts  to  a  demise  or  lease, 
bat  which  necessarily  tails  m  conferring  a legal  interest  for 
want  of  a  written  authority  of  the  agent,  such  an  instrument 
▼01 be  supported  as  a  sufficient  agreement  to  bind  the  prin- 
cipaL  In  order,  however,  to  obtain  e<jui table  assistance, 
there  must  always  be  a  valuable  consideration  ；  but  the  render 
of  dues,  or  an  agreement  to  make  a  money  payment,  will  be 
amply  suflicient  for  this  purpose  ；  and  that  whether  it  does 
or  does  not  appear  on  the  face  of  the  agreement." 

IL  GRAirr  or  Licence  of  Moiko  Sstts. 

1.  As  to  the  date,  parties,  recitals,  and  tostatnm  clause. 

2.  Exceptions  and  rMenratioiis. 

3.  Habendum, 

4.  ReddendufD. 

5.  CoTeoantB. 

6.  ProviBoes. 

1. As  to  the  Date,  Parties,  Recitals,  and  Testatum  Clause. 

Am  to  the  date  and  jjarties,} When  a  mining  sett  or  licence 
to  search  for  minerals  is  granted  by  deed,  the  instrument 
commences  with  the  date  and  names  of  the  parties,  in  the 
same  manner  as  in  an  ordinary  lease  ；  in  like  manner,  the 
party  having  the  legal  estate  must  be  the  granting  party,  as 
must  all  other  parties  having  an  interest  in  the  property,  who 
would  be  the  necessary  concurring  or  consenting  parties  in 
case  an  actual  lease  had  to  be  granted. 

Recitals."] 一 Kecitals  are  as  nnfreguent  in  mining  setts  as 
in  ordinary  leases,  being  only  used  for  the  purpose  of  showing 
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the  relation  of  the  granting  parties,  or  the  authority  under 
which  the  grant  is  made,  as,  under  similar  circumstances, 
would  be  necessary  in  a lease. 

Testatum,'] The  consideration  for  wbich  ihe  sett  is  granted 
must,  for  the  reasons  we  have  previously  stated  (onle,  p.  54>8X 
be  accurately  set  out  in  the  testatum  cUnse.  The  usual 
operative  words  are  "  give  and  grant,"  by  which  the  grantor 
confers  upon  the  grantee,  his  partners,  co-adventurers,  ex- 
ecutors, administrators  and  assigris,  full  and  free  liberty, 
licence,  power  and  authority  to  dig,  work^  mine  and  search 
for  all  the  ores  and  minerals  (spectfying  them)  in,  under  and 
throughout  the  parcels  (which  should  be  then  paiticnlarlj 
described,  and  their  boundary  correctly  defined),  and  to 
raise  all  such  ores  as  shall  be  found  on  the  premises,  and 
then  and  there  to  dress  and  render  them  fit  for  sale,  and 
carry  off  the  same,  and  within  the  limits  of  the  sett  to  make 
adits  and  pits,  construct  water-courses,  and  erect  such  build- 
ings, engines  and  machinerjr,  as  may  be  considered  neoessaiy 
for  the  eflectual  exercise  of  such  licence :  (see  the  form 
1 Con.  Free.,  Part  III.,  Section  IV.,  No.  II..  clause  2, 
p.  576,  2nd  edit.) 

2.  Exceptions  and  ResenatUms, 

Usual  exceptions  and  reservatiotu,'] 一 The  usual  ezoeptions 
or  reservations  by  the  grantor  are,  the  right  of  erecting 
engines  and  driving  adits  within  the  limits  of  the  sett,  but 
80,  nevertheless,  as  not  to  impede  the  exercise  of  the 
grantee's  rights  witnin  such  limits  (see  the  form 1 Con.  Free" 
Fart  III"  Section  U"  No.  Ill"  clause  3,  p.  588,  2nd  edit. ； 
ib,y  No.  IV.,  clause  6，  p.  602)  ；  but  it  seems  that  this  excep- 
tion, in  reality,  confers  no  greater  right  than  the  grantor 
would  otherwise  retain :  (as  to  whicfi  see  ante^  p.  538,  and 
the  authorities  there  referred  to.) 

Where  the  licence  is  restrietea.^ 一 The  right  of  mining  is 
frequently  restricted  to  some  particular  kind  of  ores,  or  to 
metallic  ores  or  minerals  only,  and  not  allowed  to  extend  to 
coal,  slate  or  limefltone  ；  and  sometimes  vice  vena,  WhencTcr 
thifl  is  intended,  it  will  be  proper  to  make  an  expren  ex- 
ception to  the  lessor  of  whatever  is  to  be  excepted  oat  of 
the  sett :  (see  a  form  of  this  description, 1 Con.  Free., 
Part  in.,  Secdon  II.,  No.  V.,  clause  £.,  m  notU^  p.  612.) 
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3.  Habendum, 

Hahendum  douse,  how  usually  penned."] ~ The  usual  terms 
of  the  habendam  clause  are,  "to  have,  hold,  use,  exzb- 
cisE,  AMD  ENJOY*'  the  licenoc  thereby  granted  to  the  grantee 
or  grantees  (as  the  case  may  be),  his  [or  their]  executors, 
administrators,  or  assigns,  from  thenceforth  for  the  term 
thereby  sninted,  in  the  same  form  of  limitation  as  in  case  of 
an actoal demise:  (see  the  form 1 Con.  Prec,  Part  III., 
Section  III.,  No.  II.,  clause  3,  p.  677、  2nd  edit.)  If  the 
term  is  to  be  determinable  in  any  way  before  its  regular 
expiratioD,  the  dause  should  be  qualified  accordingly. 

4.  Reddendum, 

Hie  reserration  of  the  rents  or  dues  mast  be  to  the  same 
persons  as  would  be  entitled  to  the  same  m  the  case  of  a 
lease  ；  consequently,  if  the  sett  is  granted  by  a  mort (； agee 
and  mortgagor,  the  rents  or  dues  must  be  made  payable  to 
the  mortgagee  ；  but  if  it  oe  intended  that  the  mortfragor  shall 
receive  such  rents  and  daes^  then  the  clause  shoul^  be  by  a 
proTiso  that  the  same  may  be  paid  to  him  unnl  the  grantees 
shall  receive  notice  from  the  mortgagee  to  the  contrary : 
(s€€  the  form 1 Con.  Prec.,  Part  III.,  Section  11. ,  No.  II., 
clause  C,  in  notis,  p.  577,  2nd  edit.) 

Ai  to  the  made  iu  which  the  render  may  oe  made."] 一 The 
render  may  be  made  in  money  or  in  kind,  or  in  both  ways  ； 
and  may  also  be  made  to  shift  from  one  kind  of  payment  to 
tbe  other  ；  as  from  a  render  in  kind  to  a  render  in  money, 
or  vice  vena^  as  shall  be  agreed  upon  between  the  parties. 
It  may  also  be  made  to  Tary  in  amount  in  respect  of  the 
iliSerent  kind  of  ores  raised,  a lesser  amount  being  frequently 
reserved  for  one  kind  than  another,  on  account  of  the  differ - 
ence  in  tncir  relative  proportions  in  value,  or  of  the  expense 
Kkdy  to  be  incurred  in  raising  them :  (see  the  form 1 Con. 
Prec.,  Part  m"  Section  III.,  No.  UL,  clause 18,  p.  597，  2nd 
^it.)  A  reduced  render  is  sometimes  substituted  in  case  the 
grantees  complete  certain  engines  or  machinery  for  carrying 
on  snd  working  the  mine  in  a  more  effectual  manner :  (see 
the  form 1 Con.  Prec"  Part  III.,  Section  III.,  No.  Jl., 
clause  D"  in  noiis,  p.  578,  2nd  edit.)  The  most  common 
practice  is,  however,  to  make  the  render  in  money,  but 
allowing  the  grantor  the  option  of  receiving  his  dues  in 
^d,  if  he  pleases  to  do  so  at  any  time,  upon  giving  due 
notice  thereoi  in  willing  to  the  grantees :  (see  the  form 
1 Con.  Prec.,  Part  III.,  Section  II.,  No.  III.,  clauses  5 
and  6,  pp.  688,  589,  2nd  edit.)  One  principal  reason 
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for  this  arrangement  has  been,  that  the  lords  are  rate- 
able in  respect  of  the  dues  derived  from  such  mioes  wben 
reserved  in  kind,  but  are  not  rateable  when  the  dues  are 
reserved  in  money  ；  and  it  was  for  the  purpose  of  obtaining 
tnis  exemption  that  a  money  render  was  reserved.  A  bil^ 
however,  nas  been,  or  is  intended  to  be,  brought  into  Par- 
liament, by  which  it  is  proposed  that  the  occupiers  of  all 
mines,  other  than  coal  mines,  nhall  be  rated,  'whether  the  dues 
shall  be  reservea  in  money  or  in  kind,  which,  if  it  becomes 
law,  must  of  course  render  all  nuDing  dues  rateable  to  the 
poor,  without  any  reference  as  to  the  mode  in  which  such 
dues  are  to  be  paid. 

Where  the  render  is  in  money.'] 一 Where  the  render  is 
made  in  money,  the  amount  is  calculated  according  to  some 
proportionate  part,  of  the  money  realized  by  the  saJe  of  the 
ores,  as  one  twelfth  or  fifteenth  part  for  instance,  and  the 
payment  is  generally  to  be  made  at  the  end  of  every  two 
months,  or  some  other  stated  time  after  such  sale :  (see  the 
form 1 Con.  Free,  Part  III.,  Section  II.,  No.  III.,  clause  5, 
p.  588,  2nd  edit.) 

Where  the  render  tf  in  hind,'] ~ Where  the  render  is  to 
be  made  in  kind,  it  is  of  some  portion  of  the  ores,  as  one 
twelfth  or  fifteenth  part  or  share  thereof,  after  the  same 
shall,  at  the  expense  of  the  grantees,  have  been  dressed  asd 
made  merchantable,  and  divided  or  laid  out  by  them :  (see 
the  form 1 Con.  Free,  Part  III"  Section  III.,  No.  II., 
clause  4,  p.  577,  2nd  edit.) 

Where  the  render  is  to  he  either  in  money  or  in  kind  at  the 
grantor's  option.'] 一 And  when  the  render  is  to  be  m  money 
or  in  kind  at  the  grantor's  option,  the  render  is  first  reserred 
in  money  in  the  manner  above  pointed  out,  followed  by  a 
proviso,  that  in  case  the  grantor  shall  desire  a  render  in 
kind  in  lieu  thereof,  and  shall  give  notice  thereof  in  writing 
to  the  grantees,  then,  after  the  expiration  of  some  speciOed 
time,  usually  two  calendar  months,  until  the  same  shall  be 
revoked  by  the  grantor,  which  he  is  thereby  authorized  to 
do,  he  shall  receive  the  same  share  of  the  ores  he  pre- 
viously received  the  value  oi  m  money,  dressed,  made 
merchantable,  and  fairly  divided  by  the  grantees,  at  their 
own « expense :  (see  the  form 1 Con.  Free,  Part  III., 
Section  II.,  No,  III.,  clause  8,  p.  589,  590,  2nd  edit.) 

5.  Covenants, 

CoverumtB  whtch  are  usuaUy  contained  in  a  mhtipg  sett,"] 一 
The  covenanU  in  a  mining  sett  usually  entered  ioio  by  the 
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grantee  are  for  payment  of  the  dnes,  whether  in  money  or 
in  kind  ；  to  prepare  the  ore  for  sale,  at  certain  stated 
periods  where  the  render  is  in  money,  and  to  make  division 
of  the  ore  at  sach  stated  periods,  where  the  render  is  in 
kind  ；  to  give  tbe  grantor  due  and  proper  notice  of  such 
division;  uxAt  the  grantee  will  discnarge  all  taxes  and 
other  impositions  assessed  or  imposed  upon  the  ores,  dues, 
or  rents  reserved  (except  grantor's  property  or  income 
tax)  ；  to  work  the  mine  in  an  effectual  manner  ；  to  keep 
bmldings,  embankments,  adits,  shafts,  and  water-courses 
in  proper  repair  ；  to  permit  the  grantor  to  yiew  the  con- 
dition of  the  mine;  to  repfdr  the  same  upon  notice ；  and 
to  keep  proper  books  or  accounts  to  be  at  all  reason- 
able times  open  to  the  inspection  of  tbe  grantor:  (see 
the  form 1 Con.  Prec"  Part  m..  Section  III.,  No"  III., 
dflmses  7  to 15  indusive,  pp.  590  to  594，  2iid  edit.)  The 
only  coyenant  the  grantor  usuallj  enters  into,  is,  for  peaceable 
eDjoyment  of  the  grantee  during  the  continuance  of  the 
term :  (see  the  form 1 Con.  Prec"  Part  lU"  Section  HI" 
No.  II.,  clanse 12,  p.  585,  2nd  edit.)  Sometimes,  howerer,  • 
the  grantor  enters  into  the  usual  qualified  covenantfl  that  he 
bfts  good  right  to  grant  or  demise,  for  peaceable  enjoyment, 
and  for  fiirther  assurance  ；  but  these  covenants  are  much 
more  fireqaently  entered  into  where  an  actual  lease  of  ft 
mine  is  granted,  than  in  those  cased  where  a  mere  mining 
licence  is  conferred :  (see  the  forms  of  the  above  mentionea 
covenants, 1 Con.  Prec,  Part  III"  Section  III.,  No"  V., 
cUnses  24，  25，  26,  pp.  618  to  620.) 

Where  there  are  several  grantees.']  一  If,  as  frequently 
hi^pens,  the  sett  is  made  to  several  grantees,  it  is  the 
common  practice  to  require  them  to  enter  into  joint  and 
several  coyenants :  (see  the  form 1 Con.  Prec.,  Part  III., 
Section  III.,  No.  11.,  clause  5,  p.  579,  2nd  edit.) 

Special  covenants/] ~ In  the  covenant  to  work  tbe  mine 
in  a  proper  and  effectual  manner,  it  is  sometimes  provided 
that  the  grantees  are  to  keep  a  certain  number  of  miners 
constantly  employed  therein,  to  which  is  sometimes,  super- 
added, that  the  grantee,  after  some  specified  notice  given  by 
the  grantor,  will  work  in  a  minerlike  manner  any  lode  left 
nntned  for  some  certain  stated  period  ；  as  also  to  yield  up 
such  parts  of  the  mine  as  shall  have  been  left  unworked  for 
some  certain  stated  time :  Csee  the  form 1 Con.  Prec" 
Part  III  "  Section  III"  No. な I.,  clauses  A.  and  B.  in  notis, 
pp.  591,  592,  2nd  edit.) 
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Compefuaiion  for  surface  damage. 飞 ~ It  is  also  common 
to  add  to  the  covenant  to  Vrork  the  mine  efifectually,  tiiat  in 
so  doing  the  grantees  shall  do  no  further  injury  or  damage 
to  the  surface  of  the  land  than  is  absolutely  necessary  or 
unavoidable  (see  the  form 1 Con.  Prec.,  Part  III" 
Section  UL,  No.  II.,  clause  7,  p.  581,  2nd  edit.)  ;  and 
where  the  mine  runs  through  or  adjoins  to  any  cultivated 
lands,  it  is  also  usual  for  the  grantor  to  require  the  graoiees 
to  covenant  to  make  compensation  for  surtace  damage  (see 
the  form 1 Con.  Prec,  Part  HI.,  Section  IIL,  No"  II., 
clause  G.  t»  notis,  2nd  edit.)  either  to  the  grantor  or  his 
tenants,  or  other  owners  or  occupiers  of  the  lands  injured 
by  the  workings  of  the  mine,  as  the  case  may  be,  the 
amount  of  which,  in  case  any  dispute  shall  arise  respecting 
the  same,  is  to  be  settled  by  arbitration  in  the  usual 
manner :  (see  the  form 1 Con.  Prec.,  Part  III.,  Sec- 
tion ILL,  AO.  in"  clause 13，  p.  692，  2nd  edit.)  With 
respect  to  the  liability  to  make  compensation  for  mjuries 
of  this  Dature,  the  law  appears  to  be,  that  in  the  absence  of 
any  agreement  to  the  contraiy,  in  all  cases  where  a lease  or 
licence  has  been  granted  to  work  a  mine,  the  grantees  or 
adventureiB  are  responsible  for  all  injuries  occasioned  to  the 
owners  of  property  unconnected  with  the  lands  in  which  the 
mines  are  worked :  (Bainbridge  on  Mines,  331,  343.)  But 
where  a  mine  is  carried  on  for  the  benefit  of  the  omier  of 
the  lands,  and  is  worked  by  his  agent,  workmen,  or  even 
contractors^  such  owner  will  be  the  responsible  party  for  all 
injuries  arising  from  the  working  of  such  mine  ；  for  notwith- 
standing other  persons  may  have  contracted  with  him  for 
the  management  of  the  whole  concern  without  his  inter- 
ference, yet  where  the  work  is  carried  on  for  his  own  benefit, 
and  on  his  property,  all  the  persons  must  be  considered  as 
his  servants  or  a^nts,  notwithstanding  any  such  arrange- 
ment, and  must  oe  responsible  to  all  the  world  for  their 
acts :  (Biuh  V.  Steinman^  I  Bos.  &  Full.  304.) 

To  fence  off  stiafU、  and  to  JUl  up  pita  and  adits.'] 一 It  is 
also  common,  unless  the  mines  are  on  a  Tery  Darren  spot,  for 
the  grantees  to  covenant  to  fence  off  shafts,  and  to  keep  a  safe 
passage  for  man  and  beast,  cattle  and  carriages :  (see  the 
form 1 Con.  Prec,  Part  IIL，  Section  IIL,  No.  III.,  clause  D. 
in  notis,  p.  593, 2nd  edit.)  To  this  is  sometimes  superadded  a 
clause  that  the  grantees  shall  level  embankments,  and  fill 
up  all  such  shafts  and  pits  as  are  not  actually  necessary  for 
tho  working  of  the  mine :  (Id,  ib,  note  £.,  p.  594  in  no ぬ， 
2nd  edit.) 
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Am  to  aecomtt  relating  to  the  profits  of  the  mine,'] ~ In 
addition  to  the  covenant  by  the  grantees  to  keep  proper 
books  of  account  open  for  the  grantor^s  inspection,  the  former 
sometimes  covenant  to  delirer  a  true  account  of  all  snles 
made  daring  the  preceding  quarter,  or  some  other  stated 
period,  so  M  to  show  the  ftul  amount  of  the  rents  or  sums  of 
money  which  have  accumalated  during  such  period :  (see 
the  form 1 Con.  Prec"  Part  m"  Section  III.,  No.  U" 
cUnse  F.  in  noHs,  p.  580，  2nd  edit.) 

Grtmteet  to  /umUh  a  list  of  adventurers,'] —It  is  also 
the  common  practice  to  require  the  ^rrantees  to  furnish  the 
grmtop  with  a list  of  the  names  of  all  the  adventurers,  and 
of  the  flliares  or  interests  which  they  take  in  the  mine  ；  a» 
also  of  every  other  person  who  shall  at  any  time  during  the 
condniiaDce  of  the  sett  have  been  an  adventurer  in  such 
mine:  (see  the  form 1 Con.  Free,  Fart  UL，  Section  III., 
No.  IV.,  clauae 16，  p.  606，  2nd  edit.) 

iWer  of  dUtreu."] 一 It  it  also  usual  to  give  the  grantor 
i  power  to  dutrain  for  any  arrears  of  the  reserved  rents  or 
does,  and  to  dispose  of  the  distresses  in  the  same  manner  as 
in  cues  of  distreas  for  rent  between  landlord  and  tenant : 
(see  the  form 1 Con.  Prec.»  Fart  III.,  Section  III.,  No.  II., 
ckose 16，  p.  595,  2nd  edit.) 

To  leave  Jizturei  and  maehineryJ] ~> It  is  sometimes 
pnnged  that  the  grantor  bIuJI  hAve  the  option  of  purchas- 
ing any  fixtures  or  machinery  belonging  to  the  mine,  which 
«t  tiie  expiration  of  the  term  shall  remain  upon  the  premises. 
The  arrangement  seems  best  carried  on  by  the  grantees 
entering  into  a  covenant  to  leave  all  such  fixtures  and 
nachinery  in  proper  repair  upNon  the  premises  as  the  grantor 
elect  to  purchase  at  a  price  to  be  agreed  upon  as  there - 
fflafter  mentioned,  with  a  proviso  that  the  lessor  shall  not 
be  entitled  to  purchase  unless  he  shall ^ve  one  calendar 
mooth'a  previom  notice  ；  and  tbat  the  price  to  be  paia  for 
wch  articles  shall,  in  case  of  dispute,  be  determined  by 
the  Taloation  of  two  referees  or  their  umpire  in  the  usual  way : 
(see  the  form 1 Con.  Free,  Part  III.,  Section  III.,  No.  V., 
cUuseB 】8， 19,  and  20,  pp.  616,  617,  621,  2nd  edit.) 

Ai  to  smelting  ores  on  the  premises,'] 一 Where  setts  are 
granted  of  lead  mines,  the  grantees  are  sometimes  required 
to  enter  into  a  covenant  that  all  the  ores  raised  shall  be 
CDulted  on  the  premises  ；  but  it  is  by  no  means  a  general 
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custom,  and  seldom  prevails  in  any  locality  in  which  coals  are 
scarce  or  dear  ；  or  where  the  mines  arc  situated  in  a  cultivated 
part  of  the  country,  where  the  working  of  a  smelting-house 
would  be  prejudicial  to  the  surface  produce  of  the  Iftud : 
(see  the  form  of  conveyance  of  the  above  kind, 1 Con. 
Free,  Part  III.,  Section  UI"  No.  VL,  clause  146，  628， 
2nd  edit.) 


Usual  provisoes."] ~~ The  usual  provisoes  in  a  mining  sett 
arc  for  authorizing  the  grantor  to  avoid  the  sett  for  non- 
payment of  rents  and  dues,  or  for  breach  of  covenant :  (see 
the  form 1 Con.  Prec,  Part  III.,  Section  III.,  No.  II. ， 
clause 11， p.  584，  2nd  edit.)  And  in  some  setts  the 
cnrantees  are  also  authorized  to  determine  the  term,  in  case 
the  mines  should  turn  out  to  be  unproductive.  Whenever  a 
clause  of  this  kind  is  to  be  inserted,  the  grantor's  solicitor 
should  take  care  to  make  this  right  of  the  grantees  to  deter- 
mine the  term  conditional  upon  their  giving  some  certain  fixed 
previous  notice  to  the  grantor,  and  also  paying  all  arrears 
of  rent,  and  performing  all  the  covenants  and  agreements 
on  their  parts  to  be  paia,  observed,  antl  performed :  (see 
the  form 1 Con.  Prec,  Part  III.,  Section  III"  No.  V., 
clauses  21, 22,  pp.  617，  618,  2nd  edit.) 

Special  provisoes.'] 一 In  addition  to  the  usual  provisoes, 
special  provisoes  are  sometimes  inserted  ；  one  of  these  occim 
where  in  addition  to  the  dues  a  yearly  rent  is  reserved  (aa 
is  frequently  the  case  in  setts  or  leases  of  coal  mines  or 
quarries,  although  not  very  oommon  in  similar  grants  relat- 
ing to  mines  of  metals  and  metallic  minerals),  and  this  rent 
is  designed  to  be  suspended  in  cases  where,  without  any  default 
on  the  part  of  the  adventurers,  the  workings  of  the  mine  are 
stopped  by  fire,  water,  or  any  other  inevitable  cause  or 
accident  ；  but  this  proviso  ought  to  be  qualified  by  a  further 
proviso,  that  if  the  stoppage  of  the  workings  is  caused  by 


reserved  rents  and  payments  shall  still  continue  payable,  in 
precisely  the  same  manner  as  if  no  such  stoppage  in  the 
workings  had  ever  taken  place. 


There  is  little  difference  in  the  wording  of  an  actual  lease  of 
mines  from  that  of  a licence  to  search  for  minerals.  The 
difitinction  consists  in  the  operative  words  in  the  grantLog 


6.  Provisoes. 


III.  Mining  Lbasks. 
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and  habendum  clauses,  which  in  a lease  of  mines  are  the 
fiioe  88  those  contained  in  an  ordinary  demise  of  lands  ； 
but  the  reddendum  clause,  covenants  and  provisoes,  are 
penned  preciaely  in  the  same  form,  whether  the  grant  be  of 
a  mere  licence  to  search,  of  an  actual  lease  of  the  mine 
itself.  The  instramentB  themselves  have,  however,  as  we 
hxve  alreftdj  remarked,  a  different  oper^on  ；  a lease  con- 
ferring an  actual  property  in  the  minerals  themselves  ； 
whereas  the  licence  confers  no  property  until  tbey  are 
actually  raised,  and  the  grantee  has  reduced  them  into  his 
possession :  (see  the  form  of  leases  of  mines, 1 Con.  Free, 
tart  III.,  Section  IV.,  Nos.  V.  and  VL,  pp.  608，  609, 
2nd  edit.) 

IV.  Skttb  akd  Leases  of  Coal  Mines  avd  Quarries. 

Setts  and  leases  of  coal  mines  and  quarries  are  penned  in 
mach  the  same  manner  as  those  relating  to  mines  of  ores 
and  metals  ；  but  in  setts  and  leases  oi  coal  mines  it  is  a 
Qsnal  practice  to  reserve  a  surface  rent  in  addition  to  a 
rentier  of  the  dues  or  profits  of  the  mine,  which  is  not  often 
done  in  setts  of  mines  of  lead,  tin,  copper,  or  other  mineral 
J>roauctioii8  ：  (see  the  form 1 Con.  Prec.,  Part  in.,  Sec- 
tion m.,  No.  VI.,  danses  4  and  5,  pp.  612,  613,  2nd  edit.) 
Still,  the  covenants  in  both  kinds  of  grants  are  much  the 
same.  These,  on  the  part  of  a  grantee  of  a  coal  mine,  gene- 
rally are,  for  Davment  of  the  rent  and  dues  ；  to  carry  on  the 
workings  in  a  proper  manner,  and  not  to  discontinue  snch 
woTiings  unless  in  the  case  ofineyitable  accident  ；  to  lay  aside 
4e  earth  and  soil  raised  ；  to  secure  and  keep  open  pits  and 
shafts  ；  to  keep  the  mines  sufliciently  drained  and  supported  ； 
to  do  no  act  wnereby  the  mines  may  be  damaged  or  endan- 
gered ； to  fill  up  pits  and  shafts  upon  notice  ；  that  lessor 
sball  be  at  liberty  to  inspect  mines  ；  that  lessee  will  keep  a 
proper  weighing  machine,  and  weigh  all  the  coal  raised 
tbeKin;  keep  proper  books  of  account,  to  be  open  for 
gnmtors  inspection  at  all  reasonable  times  ；  and  to  leave  the 
mine,  at  the  expiration  of  the  term,  with  all  such  Extares 
wd  machinery  therein  as  the  grantor  may  choose  to  pur- 
chase: (see  the  form 1 Con.  Prec"  Part  III.,  Section  III., 
No.  VL,  clauses  6  to 18  inclusive,  pp.  613,  616，  2nd  edit.) 

Unal  covenants  entered  into  by  lessor."] 一 The  lessor  usually 
covenants  for  the  peaceable  enjojment  by  the  lessee  during 
the  term  ；  but  sometimes  he  enters  into  qualified  covenants 
that  he  has  good  right  to  demise  the  sett,  or  grant  the  lease 
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for  quiet  enjoyment  and  freedom  from  incmnbnuiccs,  and  for 
further  assurance :  (see  the  form 1 Con.  Prec.,  Part  ILL, 
Section  III.,  No.  VI.,  clauses  24,  25，  and  26,  pp.  619,  620, 
2nd  edit.) 

Provisions  tuuaUy  inserted  m  leageM  of  coal  minef  •] >~ The 
usual  provisoes  are  for  re-entry  by  lessor  for  non-pajment 
of  rent  or  breach  of  covenant,  and  for  the  entire  or  partial 
suspension  of  the  rents  ana  dues,  in  case  of  the  accidental 
stoppage  of  the  working  of  the  mine  ^ee  the  form 1 Con. 
Prec.,  Part  HI.,  Section  III.,  No.  Vl.,  clauses  20，  21, 
pp.  617,  618,  2nd  edit.),  to  which  is  sometimes  added  a 
clause  authorizing  the  grantees  to  determine  the  term  in 
case  the  mines  should  turn  out  unprofitable  (t^.  clause  22), 
or,  in  lieu  of  this  clause,  either  the  grantor  or  grantee  is 
empowered  to  determine  the  term  upon  notice  at  certain 
periods :  as  the  first  five,  ten,  fiftoen  years  thereof,  or  the 
like :  (Jd.  ib.  note  F.) 

Arbitration  clauge,^ 一 It  is  also  very  common  in  grants  of 
the  above  kind  to  insert  a  clause  at  the  end  of  toe  deed, 
stipulating  that  all  matters  in  dispute  concerning  an^rthing 
therein  contiuned  shall  be  referred  to  the  arbitration  of  two 
referees  or  their  umpire,  whose  award  shall  be  made  a  role 
of  court,  and  be  binding  on  all  parties :  (see  the  form 1 Con. 
Prec"  Part  ILL,  Section  IV"  No.  V.,  clause  27,  pp.  620, 
621,  2nd  edit.) 

Special  clauses  for  purposes  connected  with  the  working  of 
the  mine. J ~~ In  addition  to  the  above  clauses,  it  is  a  common 
practioe  to  give  the  grantees  liberty  to  ridse  clay  irom  the 
premises  for  the  purpose  of  making  the  bricks  for  buildings 
or  other  purposes  connected  with  toe  mine  ；  and  somethnes 
authority  is  given  for  them  to  raise  and  bum  limestone,  and 
also  to  make  coke  upon  the  premises :  (see  form  of  this  kind, 
1 Con.  Prec.,  Part  III.,  Section  III.,  No.  VL,  claases  A.,  B.， 
and  C,  pp.  610，  611，  in  notU、  2nd  edit.) 


CHAPTER  IV. 


STAMP  DUTIES  ON  LEASES. 


WTiek  ad  valorem  duties  were  first  imposed  an  leases,"]-^ 
Stamp  duties  on  leases  were  met  imposed  by  the  statute 
44  Geo.  3，  c.  98，  but  were  afterwards  repealed  by  the  statute 


them.  The  latter  duties  were  again  repealed  by  the  General 
Stamp  Act  (55  Geo.  3，  c. 184),  which  were  again  repealed 
by  the  statute 13  & 14  Vict.  c.  97，  and  other  duties  substi- 
tuted,  as  will  be  seen  by  the  annexed  comparative  table  of 
the  old  and  new  stamp  duties,  which  have  also  again  been 
partially  altered  by  the  more  recent  enactment, 17  & 18  Vict. 
€•83,  in  the  manner  we  shall  hereafter  point  oat. 

When  a  lease  is  grctnted  in  caruideraHon  of  a  fine  and  a 
jftorhf  rentJ] Uncfer  the  General  Stamp  Act  (55  Geo.  3, 
c. 184),  as  also  under  the  statute 13  & 14  Vict.  c.  97，  a lease 
granted  in  consideratioii  of  a  snm  of  money  by  way  of  fine, 
without  any  yearly  rent,  or  with  a  yearly  rent  under  20/.,  is 
charged  with  the  same  duty  as  on  a  convejance  on  the  sale 
of  lands  for  a  mm  of  money  for  the  same  amount. 

Eieeption  as  to  leases  for  Uve"  SfC,  and  leases  of  eccle- 
fijuttecl  carporati<nu.'] ~~ Save  and  except  a lease  for  a life  or 
Kyes  not  exceeding  Uuree,  or  for  a  term  of  years  determinable 
with  a life  or  lives,  not  exceeding  three,  by  whomsoever 
gruited,  and  leases  for  a  term  absolute,  not  exceeding 
twenty-one  yean,  granted  by  ecclesiastical  corporations, 
^ggiegate  or  sole,  which,  tinder  both  the  above-mentioned 
•eta,  are  expresslj  exempted  from  the  duties  on  conveyances 
the  siue  of  lands,  but,  not  being  exempted  from  all 
•top  duty,  will  require  the  common,  oeed 1/.  1 5s,  stamp. 
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A  Comparative  Table  of  Old  and  New  Duties  on  LeauM  in 

England  and  Scotland, 


Old  dntjr. 


Now  duty. 


Lea»e»  for  a  less  period  than  a  ymr、  how  chargeable  with 
stamp  duty.'] 一 But  under  the  more  recent  statute 17  & 18 
Vict.  c.  83, leases  for  a less  period  than  a  year  are  now 
charged  with  a  stamp  duty  which  would  be  chargeable  on  a 
lease  at  a  yearly  rent  of  the  same  amount  as  the  sum  actually 
reserved  as  the  rent  for  the  time  for  which  the  premises 
are  let. 

Where  a  leoM  is  granted  in  corunaeraiian  of  a  fine^  aaui 
aho  of  a  r«i/.] 一 A lease  granted  in  consideration  of  a  fine, 
and  a  yearly  rent  of  20/.  or  upwards,  b  chargeable  both  with 


Not  exceeding  5/. 

ExceediDg  6/. 

,, 10 

,, • 15 
Amounting  to  20 

Exceeding  20 
，， 26 
,, 60 
Amounting  to  76 
,， 100 
Exceeding 100 
，， 160 
Amounting  to  200 
Exceeding  200 
250 
300 
350 

Amonntangto400 
Exceeding  400 


It 


and  not  exceeding  10/. 

，，  16 
and  not  amounting  to  20 
and  not  exceeding  20 

25 
60 

，ノ，  .  76 
tnd  nbt  amounting  to 100 

and  not  exceeding 100 

,，  150 

and  not  amounting  to  200 

and  not  exceeding  200 

2i>0 
300 
350 
400 


»， 
ft 


It 


Amoantingtoi 
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贅， 


Amounting  to! 
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and  not  amounting  to  600 
and  not  exceeding  600 

650 
700 
760 
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，， 
»， 


ft 

" 950 
„ 1,000 


，，  950 
and  not  amounting  to  1,000 


10  0 
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10  0 
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1 10  0 
1 10  0 
1 10  0 
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2  0  0 

2  0  0 

3  0  0 
3  0  0 
3  0  0 
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0  0 
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6  0  0 
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6  0  0 
6  0  0 
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the  ad  valorem  duties  on  a lease  in  consideration  of  a  fine, 
and  of  a  rent  only  of  the  same  amount. 

And  by  the  schedule  annexed  to  the  last-mentioned  act, 
集 lease  for  any  term  of  years  not  exceeding  tbirty-five,  at  a 
yearly  rent,  with  a  fine,  is  charged  as  follows : 


DuHes. 


Where  the  yearly  rent  shall  not) 

exceed  5^  ^ 

&l,  and  not  exceeding 10 ム .... 

10  ,， 15  

15  ,，  20  

20  ,，  25  

2-5  ,，  60  

60  ,,  75  

76  ,， 100  

And  where  the  same  shall  exceed 
1001  f  for  every  50^.  and  frac- 
tional part  of  60L   


If  the  term 
shall  not  exceed 
100  years. 


If  the  term 
ahull  exceed 
lOU  yeartk 


£  '• 

d. 

£ 

d. 

0  3 

0 

0 

6 

0 

0  6 

0 

0 

12 

0 

0  9 

0 

0 

18 

0 

0 12 

0 

0 

0 15 

0 

10 

0 

1 10 

0 

3 

10 

0 

2  5 

0 

10 

0 

3  0 

0 

6 

0 

0 

1 10 

0 

3 

0 

0 

A.nd  where  any  lease  shall  be  granted  m  consideration  of 
a  fine,  and  also  of  a  yearly  rent,  such  lease  shall  be  char^- 
able  only,  in  respect  of  such  fine,  with  the  ad  valorem  duties 
charged  on  conveyances  under  statute 13  & 14  Vict.  c.  97. 

Leases  of  mines,  and  leases  where  the  render  is  a  aorn-retd^ 
一 Leases  of  mines,  or  where  the  render  is  of  corn-rents,  are 
brought  within  the  act 13  & 14  Vict.  c.  97,  which,  from  the 
mode  in  which  these  reservations  were  made,  were  not  within 
tlie  words  of  the  General  Stamp  Act  (55  Geo.  3，  c. 184.) 
But  it  is  now  provided  (13  & 14  Vict.  c.  97,  schedule,  Lease) 
that  a  lease  or  tack  of  any  mine  or  minerals,  or  other  pro- 
perty of  a like  nature,  either  with  or  without  any  other  lands, 
tenements,  hereditaments,  or  other  heritable  subjects,  where 
any  portion  of  the  produce  of  such  mines  or  minerals  shall 
be  reserved  to  be  paid  in  money  or  kind,  if  it  shall  be  stipu- 
lated that  the  value  of  such  portion  of  the  produce  shall 
amount  at  least  to  a  given  sum  per  annum,  or  if  such  value 
shall  be  limited  not  to  exceed  a  given  sum  per  annum,  to 
be  specified  in  such  lease  or  tack,  then  the  said  ad  valorem 
duty  on  leases  shall  be  cliHrged  in  respect  of  the  highest  of 
such  sumfl  so  given  or  imdted,  for  any  year  during  the  term 
of  su'jh  lease  or  tack. 
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Where  a  yearly  mm  is  reservad  in  addition  to  a  rent  in 
kind,'^ 一 And  where  anj  jrearly  sum  shall  be  reserved  in 
addition  to  or  together  with  such  produce,  relative  to  the 
yearly  amount  or  value  of  which  prodace  there  shall  be  no 
8uch  stipulation  or  limitation  as  aforesaid^  the  said  ad  valorem 
duty  shall  be  charged  in  respect  of  such  yearly  sum. 

Where  both  a  yearly  rent  and  a  render  in  produce  is  re^ 
urved,"] 一 And  where  both  a  yearly  sum,  and  also  soch 
produce  relative  to  the  yearljr  amount  or  ralue  of  which 
there  shall  be  no  such  stipulation  or  limitation  as  aforesaia, 
shall  be  reserved,  the  said  ad  valorem  duty  shall  be  charged 
on  the  aggregate  of  such  yearly  sum,  and  also  of  the  highest 
yearly  amount  or  value  of  such  produce. 

A»  to  cvm-refiis.'^ <~ And  with  respect  to  corn-rents,  under 
the  general  regulations  as  to  leases,  "  Where,  in  any  of  the 
aforesaid  several  cases  of  lease  or  tack,  any  fine,  premium, 
or  gi;assum,  or  any  rent  payable  under  any  lease  or  tack, 
shflfi.  consist  wholly  or  in  part  of  corn,  grain,  or  victual,  the 
value  of  such  corn,  grain,  or  victual  shall  be  ascertained  or 
estimated  at  and  alter  any  permanent  rate  of  conversion 
which  the  lessee  may  be  specially  charged  with,  or  have  it 
in  his  option  to  pay  ；  and  if  no  such  permanent  rate  of  con- 
version shall  have  been  stipulated,  then,  in  England  and 
Ireland  respectively,  at  and  afler  the  prices  upon  an  ay^tige 
of  twelve  calendar  months  preceding  the  first  day  of  January 
next  before  the  date  of  such  lease  or  tack,  of  the  avera^ 
prices  of  British  corn  published  in  the  London  Gazette  m 
the  manner  directed  by  any  act  now  in  force  for  the  com- 
mutation of  tithes  in  England  and  Wales  ；  and  sacfa  respec- 
tive values  shall  be  deemed  and  taken  to  be  the  fine,  premium, 
or  grassum  or  yearly  rent,  or  part  thereof  respectively,  as 
the  case  may  be,  in  respect  whereof  the  ad  valorem  duty 
shall  be  charged  as  aforesaid." 

As  to  leases  by  joint  tenants,  coparceners^  or  tenants  in 
common.^ 一 In  oraer  to  settle  any  question  that  might  arise 
as  to  whether,  in  the  case  oi leases  by  joint  tenants,  copar- 
ceners, or  tenants  in  common,  where  there  is  a  several 
demise,  and  a  several  reservation  of  rent  payable  to  each,  as 
many  stamps  as  demises  might  not  be  required,  the  act  ex- 
pressly provides  that,  "  Wnere  separate  and  distinct  fines, 
premiums,  or  grassnmB  shall pe  paid  to  several  lessors,  beine 
joint  tenants,  tenants  in  common,  or  coparceners,  in  England 
or  Ireland,  or  proDiietors  pro  iiuUviao  in  Scotland,  xrho  shall 
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by  one  and  the  same  deed  or  instrament  jointly  or  severally 
demifle  or  lease  the  Unds,  tenements,  hereditaments,  or 
heritable  subjects  of  which  they  are  such  joint  tenants, 
tenants  in  common,  or  coparceners,  &c"  or  where  separate 
and  distinct  rents  shall  be  by  one  and  the  same  deed  or  in- 
rtrument  reserved  or  miLde  payable,  or  agreed  to  be  reserved 
and  made  payable  to  the  lessor  or  to  several  lessors,  being 
such  joint  tenants,  tenants  in  common,  or  coparceners,  &c., 
the  ad  valorem  duty  shall  be  chared  in  respect  of  the  aggre- 
gate amount  of  such  fines,  premioms,  or  grassum,  and  of 
sach  rente  respectively." 

BiUef  from  penalty  tn  certain  easesJ] ~~ The  act 13  & 14 
Vict  c.  97，  also  affords  relief  from  penalties  which  had  been 
inclined  bj  a  misapprehension  that  existed  amongst  many 
of  the  profession,  tnat  where  leases  were  granted  upon  or 
after  sales  made  in  consideration  of  money  paid  to  some 
other  person  than  the  lessor  no  ad  valorem  duty  would 
become  payable  ；  in  consequence  of  which,  leases  were  often 
granted  under  the  above-mentioned  circumstances  without 
being  uDpreased  with  anj  ad  valorem  stamp  whatever,  a 
course  of  proceeding  that  was  at  length  decided  to  be  illegal : 
(Anomey- General  v.  Brown, 】8  £.  J.  Hep,  (N.  S.)  336, 
Exch.)  But  the  above-mentioned  act  relieves  the  parties 
preparii^  such  instruments  from  all  penalties  with  respect 
to  past  transactions  (sect. 10)  ；  and  with  respect  to  the  iiitiire 
od  valorem  stamps,  it  is  provided  in  the  schedule  annexed 
to  the  mid  act  く tit.  Lbase),  "  That  where  any  person  having 
QOQtncted  for,  but  not  having  obtained,  a lease  of  any  lands 
or  other  property,  shall  contract  to  sell  such  lands  or  other 
property,  or  any  part  thereof,  or  his  right  or  interest  therein 
or  tbereto,  to  any  other  person,  and  a lease  shall  accordingly 
be  granted  to  such  other  person,  the  purchase  or  considera- 
tion money  which  shall  be  paid  or  given,  or  agreed  to  be 
pwa  or  giren  to  the  person  immediately  selling  to  such  lessee, 
shall  be  set  forth  in  such  lease,  ana  such  lease  shall  be 
barged  as  well  with  the  ad  valorem  duty  on  such  purchase 
money  or  consideration,  as  with  the  duty  on  the  purchase 
money  or  consideration,  or  rent  paid  or  reserved  to  the 
ieswr." 

to  leates  not  otherwise  charged,"] 一 A lease  not  otherwise 
IS  charged  with  a  duty  of  U* and  it  is  then 
provided,  "  that  no  ad  valorem  duty  shall  be  chargeable  in 
*^»pect  of  any  penal  rent,  or  increased  rent  in  the  nature  of 
B  penal  rent,  reserved  in  any  such  lease  as  aforesaid." 

[p.  C. 一 vol  ii.  ]  3  O 
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As  to  penal  renti,"] » The  clause  with  reroect  to  penal  rents 
in  the  act 13  & 14  Vict.  c.  97，  was  probably  inserted  to 
remove  a  doubt  that  existed  amongst  the  pTofestion  as  to 
whether,  in  the  event  of  such  additional  rent  becoming 
payable  by  the  lessee  incurring  the  penalty,  the  lease  would 
rei^uire  to  be  impressed  with  a  proportional  stamp,  a  point 
which  never  appears  to  have  been  judicially  decided. 

A$  to  leasea  unihm  the  exception  of  tke  second  section  of 
the  Statute  of  Fraud*.'] ~~ We  have  already  noticed  that 
leases  within  the  exception  of  the  second  section  of  tke 
Statute  of  Frauds  are  not  required  to  be  in  writing  ；  but, 
although  not  required  so  to  be,  if  such  leases  actually  are 
made  in  wnting,  then  the  same  stamps  will  be  reauired  for 
them  as  for  any  other  lease  for  a  term  of  yean :  {ProMier 
PhiSipt,  Bull  N.  P.  269.) 

As  to  duplicates  or  c(nmterpart8,^ 一 Under  the  Generml 
Stamp  Act  (55  Geo.  3,  c. 184),  prior  to  the  act 13  & 14  Vict, 
c.  97，  counterparts  of  leases  charged  with  a  duty  not  ex- 
ceeding ll,  were  charged  with  the  same  duty  M  an  original 
lease,  and  where  it  exceeded  that  amonnt,  with  a  dutj  of 
1/. 10«.,  and  a  progressive  duty  of But  under  the  latter 
enactment  (schedme,  tit.  Ddpucatb  or  Couivtbefabt),  the 
duplicate  or  counterpart  of  any  deed  or  instrument  ot  any 
description  whatever,  chargeable  with  any  stamp  dut,，  either 
under  that  schedule  or  any  other  act  or  acts  taen  in  force, 
where  the  stamp  duty  or  duties  chargeable  as  aforesaid,  ex- 
clusive of  progressive  duty,  shall  not  amount  to  the  sum  of 
6s,  f  the  same  duty  is  imposed  as  shall  be  chargeable  on  the 
onguud  deed  or  instrument,  indading  the  progresdve  duty 
thereon  (if  any.)  And  where  the  same  (exclusive  as  a£3re- 
said)  shall  amount  to  the  sum  of  5s,  or  upwards,  Hie  sum  of 
6s,  Such  duplicate  or  counterpart,  however,  was  required 
to  be  stamped  with  a  denoting  stamp  for  testifying  the  Dav* 
ment  of  the  proper  duty  on  t£e  original  deed  ；  but  a  more 
recent  enactment  (】6  & 17  Vict.  c.  59)，  after  reciting  that  it 
was  expedient  to  dispeDse  with  such  denoting  stamp,  provides 
that,  notwithstanding  anything  contained  in  the  said  act 
(】3  & 14  Vict.  c.  97),  the  counterpart  of  any  lease  being 
duly  stamped  with  the  saia  stamp  duty  of  5s, ,  or  any  higher 
stamp  duty,  exclusive  of  progresmTe  duties,  and  not  being 
executed  or  signed  by  or  on  behalf  of  any  lessor  or  grantor, 
shall  be  available  as  a  counterpart,  without  being  stamped 
賣 ith  a  particulur  stamp  for  denominating  or  testifying  the 
payment  of  the  stamp  dutj  payable  on  the  original  lease. 
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Lweme€9  to  demise  eopyhdefg,'] 一 With  respect  to  licences 
to  demise  copyholds,  by  the  schedule  annexed  to  the  above* 
meDtioned  act  (17  & 18  Vict,  c  83)  such  licence  to  demise, 
or  a  memorandum  thereof,  if  made  oat  of  court,  and  the 
copy  of  court  roll  of  such  licence  if  made  in  court,  where  the 
dear  jearW  value  of  the  estate  to  be  demised  shall  be  ex- 
pressed in  such  licence,  and  shall  not  exceed  75/.,  the  same 
duty  as  OD  a lease  at  a  yearly  rent  equal  to  such  yearly  value 
ander  the  act 13  &"  Vict,  c  97.  And  in  all  other  cases, 
adntjof  lOf. 

WhatleoMes  exempt  from  all  ttamv  d^.]  了 The  act ド& 14 
Vict  c  97,  expressly  providea  that  nothing  therein  con- 
tained shall  charge  with  etamp  duty  any  deed  or  instrument 
expresdy  exempted  from  stamp  duty  by  existing  acts.  These, 
as  far  AS  leases  are  concerned,  take  in  only  leases  of  waste  or 
QncnkiTated  land  to  any  poor  or  labouring  persons  for  any 
term  not  exceeding  three  lives,  or  twenty-one  years,  where 
the  fine  shall  not  exceed お" nor  the  reserved  rent  11,  Is. 
per  annum,  and  the  counter^uirto  or  duplicates  of  all  such 
teases.  Neither  does  thu  exemption  extend  to  a  building 
les&e,  which,  notwithatanding  the  rent  be  less  than 1 ム 1«" 
nerertfa^ess  be  stamped  in  like  manner  as  an  ordinal^ 
: {Doe  4L  Hunter    Baulcoi,  2  Esp.  N.  P.  C.  595.) 
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CHAPTER  V. 

ATTORNMENTS. 

As  the  statute  of  4  Anne,  c. 16,  has  dispensed  with  the 
necessity  of  an  attornment  in  most  eases,  an  act  of  this  kind 
is  not  very  often  entered  into.  Where  it  usually  occurs  is 
where  a  party,  who  has  been  out  of  possession  of  the  property, 
upon  making  his  claim  requires  the  tenants  in  possessioii 
either  to  attorn  to  him  and  acknowledge  the  subsisting 
relationship  of  landlord  and  tenant,  or  to  render  up  the 
possession  altogether  ；  or  it  is  sometimes  done  by  a  mort- 
gagee, after  forfeiture,  either  for  the  purpose  of  getting  into 
the  receipts  of  the  rents  and  pronts,  or  as  a  means  of 
acquiring  possession  of  the  mortgaged  premises,  without 
resorting  to  his  remedy  by  actual  entry  or  ejectment.  In  a 
case  of  the  latter  kind,  therefore,  where  a  mortgi^ee  does 
not  desire  to  disturb  the  tenancy  of  the  lessees,  it  is  usually 
arranged  that  the  latter  shall  attorn  tenant  to  him,  at  the 
rent  reserved  by  the  lease,  in  order  to  establish  a  relationship 
of  landlord  and  teoAnt  between  them. 


As  to  lessees  holatng  under  leases  granted  prior  or  sub- 
sequent to  the  mortgageJ] 一 If  the  tenant  holds  under  a lease 
panted  subsequently  to  the  mortgage,  then  an  attornment 
IS  absolutely  necessary  to  establish  the  relationship  of  land- 
lord and  tenant  between  him  and  the  mortgagee,  and  with- 
out which  the  latter  will  have  no  power  to  distrain  for  any 
rents  accrued  during  the  term  (Rogers  v.  Humphreys,  4  Aa. 
&  £11.  313;  ParUngdm  v.  Woodcock,  6  ib.  690),  although 
he  may  treat  him  as  a  trespasser,  and  eject  him  from 
premises  without  any  previous  notice  whatever :  {Keech  v. 
Hall,  Doug.  21.)  But  where  the  demise  to  the  tenant  is 
prior  to  the  mortgage,  then  a  mortgagee,  as  incidental  to  his 
estate,  upon  giving  notice  to  the  tenant  to  pay  him  the  mi お， 
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ma/  dutram  upon lum  without  any  act  of  attornment  what- 
erer  ；  the  notice  operating  as  an  attornment  at  common  law, 
and  this  relating  back  to  the  time  of  the  grant,  and  taking 
b  til  rents  due  from  the  tenant  at  the  time  of  such  notice, 
ind  not  actaally  paid  oyer  to  the  mortgagor  ：  {Doe  v. 
Boalier, 1 New.  &  t"er.  650.) 

The  instrument  of  attonunent  is  a  very  concise  and  simple 
one.  By  this  the  tenants  in  the  occupation  of  the  lands 
acknowledge  their  tenancy  to  the  legal  owner  thereof.  It 
wuJlj  states  that  the  tenant,  or  several  tenantB,  whose 
namei  are  thereunto  sabscribed,  being  the  tenant  or  several 
tenantB  in  possession  of  the  premises,  do  attorn  and  become 
teoant  or  tenants  of  the  tame  premiaes  to  such  legal  owner, 
at  the  same  time,  how  the  latter  is  entitled  to  the 
as  bj  a  certain  indenture,  &c.  whereby  the 
were  conveyed  to  him  in  fee,  or  by  descent 
§ome  deceased  ancestor,  or  otherwise,  as  the  case  may 
" tenants  then  undertaking  to  pay  the  rent  in  respect 
premiaes  whenever  the  same  shall  become  due,  in 
oy  whereof  some  small  nominal  pecuniary  considera- 
(m  l«.  for  ixiitance)  is  Uien  expreised  to  be  paid  in 
"nation  of  the  agreement,  and  in  part  of  the  said  rent 
>le  from  them  to  such  owner  of  the  lands  in  respect  of 
tbe  tdd  estates  of  the  tenements  thereon :  (see  the  form 
1 Con.  Frecj  Fart  UI"  Section  V.,  No.  I.，  p.  635,  2nd 

Wkert  tevertd  tenanii  aitom  at  the  same  time.'] 一 If,  as 
frequently  hi^pens,  seTeral  tenants  attorn  at  the  same  time, 
tke  attonunent  of  the  whole  of  them  may  be  oontained  in 
tbe  ttme  instmmeQt.  In  this  case,  the  best  plan  is  to  annex 
4  schedule  to  tbe  instrument,  setting  out  the  tenants'  names, 
the  names  of  the  several  tenementB,  with  their  local  situation, 
the  amount  of  yearly  rent  reserved,  and  the  times  at  which 
wch  rente  are  pajabie :  (see  the  form 1 Con.  Free.,  p.  636, 
2Dd  edit.) 

AttarmnetUt from  morifogor  to  mor^agee,"] —  In  mortgage 
tTBostctioiifl  it  is  Bometimes  arrangea  that  the  mortgagor 
>haU  attorn  tenant  to  the  mortgagee.  ThiB  is  done  by  a 
very  ooQdse  form,  by  which  the  mortgagor  attonu  tenant 
*o  the  mortgagee  at  a  yearly  rent,  being  the  same  amount 
as  the  retenred  interest,  to  be  paid  either  half-jrearlj  or 
qoaiteriy,  oa  certain 
^ndnuanoe  of  the  mo】 。 
Part  in"  Section 
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Attornment  clause  improper  in  mortgages  under  BnUdi^ 
Societies  ilcf.]— It  was  formerly  a  very  common  practice  in 
mortgages  effected  under  the  Benefit  Building  Societies 
Act  to  insert  in  the  mortgage  deed  an  attornment  danse, 
by  which  the  mortgagor  attorned  as  tenant  to  the  trustees 
of  the  society  at  a  yearly  rent,  the  mortgagor  at  the  same 
time  being  permittea  to  hold  and  enjoy  the  premises,  and  to 
receive  and  take  the  rents  and  profits  thereof  until  default  ； 
but  in  a  case  which  came  before  the  Court  of  Common 
Pleas  a  few  years  since  (Walker  v.  Giles  and  Fort,  14  L.  T. 
Rep,  41),  it  was  held  tliat  such  a  clause  was  inconsistent  with 
the  nature  of  the  assurance,  from  whence  it  seems  improper 
to  insert  a  clause  of  this  kind  in  any  mortgages  of  the  abore 
description. 

Form  of  attornment  from  a  tenant  whom  mortgagee  has 
recovered  againit  in  ejectment,] 一 It  sometimes  happens  that 
where  a  mortgagee  has  recovered  in  ejectment  against  a 
tenant,  that  it  is  arranged  between  them  that  the  latter 
shall  be  permitted  to  continue  in  possession  upon  his  attorn- 
ing tenant  to  the  mortgagee.  The  instrument  for  this 
purpose  ought  to  recite  the  fact  that  the  mortgagee  has 
obtained  judgment  in  the  action  brought  a^nat  tke  tenant 
for  the  possession  of  the  mortgaged  premises,  a  particular 
description  of  which,  corresponding  with  the  parcels  de- 
scribed in  the  judgment,  should  be  here  set  out,  and  then 
stating  how  the  mortgagee  became  entitled  to  such  premises, 
as  by  a  certain  indenture,  dated,  &c.  (setting  out  shortly  the 
mortgage  deed),  the  tenant  then  attorns  tenant,  and  agrees 
to  pay  the  reserved  rents  to  the  mortgagee,  and  to  deliTer 
up  possession  of  the  premises  to  mm  on  the  expiration  of 
the  term :  (see  the  form 1 Con.  Free.,  Part  IH"  Section  V., 
No.  IV.,  p.  640,  2nd  edit.) 

AttammentM.'] ~~ A  simple  act  of  attornment  to  the  persons 
legally  entitled  to  the  reversion  requires  no  stamp,  either 
as  an  agreement,  or  as  an  instrument  not  otherwise  charged, 
an  act  of  this  kind  never  having  been  deemed  of  sufficient 
consequence  to  occupy  a  place  in  the  schedules :  {Doe  d, 
Wrighte  Smyth,  8  Ad.  &  EU.  255.)  But  if  an  attornment 
be  made  to  persons  having  no  ri^ht  to  the  property,  such 
an  instrument  will  be  inadmissible  in  evideoce  unless  stamped 
as  an  agreement  ；  and  it  has  recently  been  held,  that  althoogh 
a  mere  memorandum  of  attornment  required  no  stamp,  yet 
that  ii  it  proceeded  to  state  the  amount  of  rent,  and  the  mode 
of  payment,  it  became  an  agreement,  and  as  suck  was 
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durgeableivith  stamp  duty  accordingly :  {FrcenkU  v.  Fratiku^ 
S  Per.  &  Dav.  565.) 

PracHcai  s^gge9tiofu.']'—The  safest  coarse  will  therefore  be 
in  all  cases  to  stamp  the  mstrnroent  with  an  agreement  stamp  ； 
for  an  instnimexit  of  this  kind  can  never  be  effectual  unless 
both  the  time  and  mode  of  payment,  and  the  amount  of 
rent  to  be  so  paid,  be  fully  set  out  in  it. 
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CHAPTER  VI. 

EASEMENTS. 

£!asemerUs,  how  vsuaUtf  granted.'] 一 Easements  are  usiudljr 
granted  and  contained  in  the  same  conveyance  with  the 
property  to  which  they  appertain,  wherein  they  are  included 
either  m  express  terms,  or  pass  as  appurtenant  to  the 
dominant  tenement  itself,  which,  wbetber  it  be  conveyed  in 
fee  or  for  any  less  estate,  will  carry  with  it  all  the  rigiits 
wmch  the  conveying  party  enjoyed  by  virtue  of,  ana  as 
appendAnt  to,  hia  estate,  as  against  third  parties : (1 1 Hen.  6， 
22,  pi. 19  ；  Fentiman  v.  Smithy  4  East,  107^  But  some 
particular  kinds  of  easements,  such  as  rights  of  way,  or  die 
use  of  a  drain,  or  watercourse,  are  not  unireqaentlj  granted 
separately,  and  apart  from  the  dominant  tenement,  and  not 
infrequently  by  parties  daiminff  mider  a  title  perfectly 
distinct  from  that  of  the  person  through  whom  the  erantor 
derives  his  title  to  the  tenement  itself  upon  which  tEe  pri- 
Tilege 18  to  be  conferred. 

By  what  asmrance  the  grant  must  be  made.']  —Whatever 
opinions  may  formerly  mive  been  entertained  upon  the 
subject,  it  IB  now  clearly  settled  that  the  grant  of  an  ease* 
ment  can  only  be  made  by  an  instrument  under  seal 
(Cocker  V.  Cowpefj 1 Cr.  Mees.  &  Ros.  41*)  ；  for  if  made 
by  parol,  it  will  be  a  mere  licence  liable  at  any  time  to  be 
revoked  by  the  party  who  save  it,  notwithBtanding  the 
lioencee,  upon  the  taith  of  sudi  liceDce,  maj  have  expended 
heayy  sums  in  the  exercise  of  the  privilege  professed  to 
be  conferred  ；  aa  where  a  commoner  with  the  licence  of 
the  lord  baildB  a  cottage  on  the  waste,  which  the  latter 
afterwards  revokes,  as  he  lawfully  may  whenever  he  thinks 
proper  (B.  Inhabitanti  <if  Harrow-m-the-HUl^  4  M.  &  S. 
665.)   All,  it  seems,  a  party  can  confer  by  a  parol  licence. 
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and  which  when  executed  will  be  binding  upon  him, 
is  to  relinquu«h  some  easement  which  he  himself  has 
acquired  in  addition  to  the  ordinary  rights  of  property,  and 
thna  restore  his  neighbour's  property  to  its  original  and 
natunl  condition  ；  but  he  cannot  by  such  means  impose  any 
burthen  upon  land  in  derogation  of  sach  ordinary  rights  of 
property  (Gale  & 飞 Vliat.  on  Easements,  43)  ；  thus,  for 
example,  if  any  neighbour  has,  by  grant  or  prescription, 
acquired  a  right  to  ancient  lights  overlooking  my  property, 
and  he  gives  me  a  parol  licence  to  build  in  front  of  them  on 
My  own  land,  and  I  build  accordingly,  this  licence,  wben 
thus  executed,  will  be  valid  and  irrevocable,  whilst  a  similar 
permission  to  turn  a  spout  upon  his  land  from  a  neighbour- 
ing house  will  be  invalid  and  revocable  ；  and  it  must  also 
be  remembered  that,  even  in  the  first  instance,  in  order  that 
the  licence  may  become  a  binding  one,  it  is  essential  that 
the  act  licenced  to  be  done  should  be  actually  j)erformed, 
and  titiat  the  necessary  consequence  of  such  execution  should 
be,  per  m，  the  extingaisbment  of  the  right;  for  the  cases 
do  not  appear  to  furnish  any  authority  for  sayioff  that 
where  the  extinguishment  of  an  easement  would  oepend 
i^xm  a  r^tlUoii  of  the  licenced  acts,  a  parol  licence  would 
be  snffident  to  effect  it  ；  and,  indeed,  where  the  acts  from 
their  nature  lie  in  repetiuon,  such  licence  could  not  be 
execQted:  (ib.) 

Eatements  which  are  usually  granted  by  separate  instru- 
爾ゃ ,] 一 The  usual  easements  which  are  granted  by  a  sepa- 
rate instrument  from  the  conYeyance  are  grants  of  right  of 
VBjT,  or  to  oonstract  or lue  drams  or  watercourses. 

Bow  grant  of  right  of  way  is  usually  pennedJ] 一 When 
»  njlit  of  "way  is  granted  separate  and  apart  from  the 
dominant  tenement,  the  deed  of  grant  commences  in  the 
tisnai  mftoner  with  the  date  and  names  and  description  of 
tbe  parties  ；  and  recitals  being  seldom  introduced,  the 
^wtttnm  clause  follows  immediately  after,  by  which,  for  the 
conoderaUon  therein  mentioned,  the  grantor  grants  the  right 
setting  out  the  nature  ot it,  and  in  what  way,  and 
^  what  persons  it  is  to  be  enjoyed,  and  also  the  ptixposes 
for  whicn  it  is  to  be  used. 

Propriety  of  resirieting  the  right  where  the  grant  it  to 
'^ptnde  as  a  covenant  running  with  the  land.'] 一 It  has  been 
i^er  a  common  practice  where  an  eztensiye  right  of  this 
oatore  has  been  intended  to  be  conferred,  to  extend  the 
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right  of  way  "ybr  all  purpoMes  whatsoever  ；"  but  as  it  has 
recently  been  held  that  such  an  extension  of  the  grant  is 
more  ample,  and  comprehends  using  the  road  for  purposes 
unconnected  with  the  enjoyment  of  the  land;  the  Gonsequeace 
of  which  is  that  a  covenant  for  such  enjoyment  will  not  ran 
with  the  land,  or  entitle  an  assignee  to  any  benefit  under  it : 
(Ackwyd  Smith,  19  L.  J.  (N.  S.)，  315,  C.  P.  1850.)  It 
will  be  proper  in  all  cases  where  the  grant  is  not  int^ded  to 
be  merely  personal  to  the  grantee,  to  reatrict  the  right  of  waj 
to  puxposefl  connected  with  the  enjoyment  of  the  land, 
which 18  only  a  right  to  pass  and  repass  to  and  from  it  ；  for 
in  order  to  make  a  covenant  ran  with  the  land,  it  mnsl  be 
of  such  a  nature  as  to  inhere  to  and  concern  the  land  itself^ 
and  the  mode  of  occupying  it  ；  but  if  unconnected  with  the 
enjojment  or  occupation,  it  cannot  be  annexed  as  indd^t 
to  it  ；  nor  can  a  way  appendant  to  a  house  be  granted  away 
or  made  in  gross  ；  for  no  one  c«n  have  such  a  way,  but  he 
who  has  the  land  to  which  it  is  appendant  (Bro.  Abr. 
" Grant,"  pi.  180),  and  if  a  way  is  granted  in  gross  only,  it 
is  personal  and  cannot  be  assigned. 

Partictdars  to  be  attended  to  in  granting  a  right  of  we^.]— 
The  most  important  points  to  be  attended  to  in  preparing  the 
prant  of  a  riffht  of  way  are : 1. to  describe  the  kind  of  way 
intended  with  sufficient  distinctness  to  show,  beyond  all  pos- 
sibility of  doubt,  what  extent  of  right  is  to  be  conferred  ；  as 
whether  it  is  to  be  a  footway,  a  horseway,  a  carriage  way,  or 
a  drift  way  ；  2.  to  point  out  with  precMion  its  length,  breadth, 
course,  and  airection  ；  and  3.  to  state  at  whose  expense  the 
way  is  to  be  kept  in  repair :  (see  the  form  of  a  grant  of  a  light 
of  way, 1 Con.Prec.,  tart  U"  Section  V"  p.  405,  2nd  edit.) 

Propriety  of  expressly  tUputatina;  hy  whom  tke  repairs  txr^ 
to  be  made!] 一 The  grantee  generaUy  undertakes  to  keep  Hxe 
war  in  repair  at  hia  own  chargea,  and  this  is  in  accorcUmce 
with  the  general  rule,  that  whenever  a  right  of  way  is  granted 
the  grantee  ought  to  keep  it  in  repair,  upon  the  long  eslab* 
lished  principle,  that "  he  who  hath  thenseof  the  thins  ou^t 
to  repair  it,"  and  thiu  according  with  the  roles  ot  the  avil 
law,  which  imposes  the  burthen  of  repair  in  cases  of  easements 
upon  the  owner  of  the  dominant,  and  not  upon  the  owner 
of  the  subservient,  tenement :  {Oerrard  v.  Cooke、  2  Bos. 
&  Pull. N.  R. 103.)  Still,  for  all  this,  a  grantor  of  a 
right  of  way  may  be  bound,  either  by  express  Btipulatiion,  or  by 
prescription,  to  repair  it;  and  hence  the  propriety  of  ex- 
pressly stipalatmg  by  whom,  and  at  whose  expense,  these 
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repairs  are  to  be  made;  for  however  clearly  it  may  be 
established  that  the  grantor  of  a  right  of  wajr,  in  the  absence 
of  any  snch  stipulation  or  prescription,  u  not  bound  to 
voMurit  (Osborne  V.  Wise,  7  Car.  &  Pay.  761)，  it  by  no  means 
fouows  that  this  obligation  is  thereby  cast  upon  the  grantee  : 
{Loiother  Cavenduh^ 1 Ed.  99  ；  and  Gale  and  Wliatley 
cm  Easements,  308.) 

Curious  points  relating  to  rights  of  way  recently  discussed.} 
Some  curious  points  relating  to  rights  of  way  were  dis- 
cussed in  the  late  case  of  Pitmington  v.  OaUand  (22  L.  T. 
Rep.  41)，  which  it  ma ァ not  altogether  be  irrelevant  to 
mention  here.  In  the  case  alluded  to,  A.，  seised  in  fee  of 
five  closes  of  land,  sold  them  to  different  purchasers.  The 
oonTeyanoes  were  all  executed  on  the  same  day,  but  the 
order  of  execution  could  not  be  ascertained.  None  contained 
any  special  grant  of  any  right  of  way  ；  but  at  the  time  of 
the  conveyance  a  way  was  in  use  from  the  high  road  over 
one  of  the  closes  to  another  of  them  purchased  to  B"  whose 
conveyance  contained  the  words,  "  together  with  all  ways 
to  the  said  closes  belonging."  B.  took  possession  and  used 
the  way,  but  afterwards,  on  a  sale  by  him  to  C.,  D.  obstructed 
the  way.  There  was  no  access  to  the  close  from  the  public 
road,  except  the  way  in  question,  and  one  other  way  more 
circuitous  and  less  commodious,  which  at  a  former  time  had 


above  that  of  the  plaintiff,  and  which  went  over  the  lands 
of  other  persooB.  The  questions  were,  is  the  defendant 
entitled  to  obstruct  the  way?  Did  it  pass  by  the  convey- 
ance ？  It  was  held  that  the  plaintin  was  entitled  to  toe 
way  by  implied  grant,  if  his  conveyance  was  first  executed 
by  implied  reservation,  if  the  defendant's  waa  executed 
first. 

Where  the  tight  to  toil,  as  weil  mo/ the  uNiy,  is  also  grmted,"] 
—Generally  speaking,  in  grants  of  rights  of  way,  the  ease- 
ment or  riffht  is  alone  conferred,  the  grantor  still  retaining 
the  ownennip  of  the  lands  through  which  it  runs  ；  but  m 
aome  instances,  particularly  where  a  tram  or  railroad  is  to 
be  contracted  by  the  grantee,  leading  to  and  from  a  mine, 
aaarry,  or  Dianafactoiy,  an  actual  grant  of  the  lana  itself  ia 
18  also  conferred.  Thia  jmnt  is  general!/  made  by  way  of 
demise  at  a  yearly  rent  for  a  term  ofyears,  the  lessee  unaer-> 
taking  to  construct  the  way  in  a  sufiicient  manner,  and  bo 
to  keep  and  leave  th«  same  at  the  expiration  of  the  term : 
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(see  the  form 1 Con.  Prec.,  Part  11.,  Section  V.,  No.  XHI" 
p.  412, 2nd  edit.) 

Reservations  and  powers  which  are  usually  limited  t9 
grantorsJ] 一 The  f^rantor  usually  reserves  a  right  of  entry  for 
the  purpose  of  viewing  the  condition  of  the  repairs,  and  it 
is  also  usual  to  provide  that  he  may  have  the  option  of 
taking  any  of  the  machinery  at  a  valuation  at  the  end  of 
the  term,  and  that  in  case  of  his  declining  to  do  so,  the 
lessee  may  remove  the  same  for  nis  own  benefit :  (see  the 
form 1 Con.  Prec.,  Part  11.,  Section  V.,  No.  XIJI., 
dauses 11 & 12，  p.  415,  2nd  edit.)  A  power  of  distress 
for  the  rent  may  also  be  inserted  (ib,  clause  IS)  ；  and  the 
instniment  usually  concludes  with  a  proviso  for  avoiding 
the  grant  for  breach  of  covenant  by  the  grantee :  (ib. 
clause  14.) 

Where  the  exercise  of  the  right  ts  to  be  limited  to  the  grantees 
on/v.l 一 li  the  exercise  of  the  right  of  way  is  to  be  limited  to 
the  grantees  only,  it  will  be  necessary  to  insert  a  clause  to 
the  effect  that  the  grantees  will  not  suff'er  any  other  penonSv 
except  their  own  servants  and  workmen,  or  other  persons  in 
their  actual  employ,  to  use  or  exercise  the  right  of  way 
without  the  ^antor^s  written  authority  so  to  do :  (see  the 
form 1 Con.  Free,  Part  11"  Section  V.,  No.  XQL,  clause  A., 
tA  noHsy  p.  412,  2nd  edit.) 

Where  the  right  is  to  oe  free  from  aU  restraint.'] ―" But, 
generally  speaking,  a  right  of  the  above  kind  is  an  unre- 
stricted one,  and  where  this  b  the  case,  it  is  a  constant 
practice  for  the  grantees  to  ^rant  a licence  to  exercise  this 
right  to  other  parties.  In  this  grant,  the  extent  to  which  the 
right  is  to  be  exercised  ought  to  be  distinctly  stated,  as  also 
all  the  purposes  for  which  it  is  to  be  used.  The  grantee 
should  covenant  for  the  peaceable  enjoyment  of  the  waj  by 
the  grantor  in  common  with  the  grantee  ；  that  the  latter 
will  do  as  little  damage  as  possible  to  the  way,  and  contribute 
to  the  repair  ；  the  grantor  on  his  part  covenanting  that  the 
grantee  ahall  peaceably  enjoy  the  right  ；  to  keep  the  way  m 
repair  ；  and  to  pay  all  rates  and  taxes :  (see  the  form  I  Con. 
Prec,  Part  II"  Section  V.,  No,  XIV.,  p.  417,  2nd  edit.) 

BeUase  of  right  of  looy.] »" Where  a  right  of  way  which 
has  been  panted  is  intend^  to  be  released  by  the  grantee,  so 
that  the  right  may  be  totally  avoided  and  destroyed,  the 
deed  of  release  should  recite  the  grant,  and  die  agreement 
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<>a  the  part  of  the  grantee  for  its  relinquishment,  which  he 
should  then  release  to  the  grantor  for  the  purpose  of  extin- 
guishing the  same.  It  is  also  usual  to  add  covenants  from 
the  grantee  that  he  has  good  right  to  make  the  release,  and 
for  forther  assorance,  if  so  required  by  the  releasee :  (see 
the  form 1 Con.  Free.,  Part  II.,  Section  V.，  No.  XII. ， 
pp.  409,  410，  2nd  edit.) 
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CHAPTER  L 

MARRIAGE  ARTICLES. 


I.  Gehbral  Pbactical  Obskrvations. 
n.  Of  tbb  Prbpabation  of  Mabbiaos  AsncLn. 

1.  General  Practical  Directions. 

2.  Ab  to  Strict  Settlements. 

3.  Ab  to  Ordinary  SeitlemeDts. 


L  Gbmkbal  PBAcnoAL  Obsbbtations. 

Maxbxaok  settlements  are  effected  either  by  artides  of 
agreement,  or  by  a  formal  deed  of  settlement  ；  the  first- 
mentioned  mode,  however,  is  rarelj  relied  upon  as  b  final 
arrangement,  but  merely  as  a  prelimiiiaiT  course,  like  a 
contract  preceding  a  purchase,  till a  more  formal  document 
can  be  prepared  ；  for  so  long  as  the  settlement  reett  apoo 
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the  articles  only  it  confers  a  mere  equitable  secarity,  which 
is  liable  to  be  defeated  altogether  by  a  subsequent  convey- 
ance to  a  purchaser  for  vaTuable  consideration,  who  has  no 
notice  of  such  prior  settlement.  The  chief  aim  of  the 
marriage  articles,  therefore,  is  to  set  out  the  heads  and 
various  objects  of  the  intended  settlement,  which  are  after- 
wards to  be  carried  into  effect  by  a  more  complete  instru- 
ment ； 80  that  in  by  far  the  greater  number  of  instances, 
particularly  where  the  property  is  inconsiderable,  it  is  usual 
to  dispense  with  the  articles  altogether,  and  prepare  the 
deed  of  settlement  itself  in  the  first  instance. 

JBy  whom  marriage  settlements  are  usually prepared."]  ― Mar- 
riage settlements  are  usually  prepared  by  the  solicitor  of  the 
intended  wife,  and  afterwards  approved  of  by  the  solicitor 
of  the  intenaed  husband  ；  but  this,  though  the  most  regular 
course,  has  oot  been  tmiversally  adopted,  it  being  a  very 
common  practice  for  the  solicitor  of  whichever  party  the 
property  intended  to  be  settled  belongs  to  to  prepare  the 
setuement,  which  is  then  settled  and  approved  by  the 
solicitor  of  the  other  party,  although  it  not  unfrequently 
liappena  that  the  same  solicitor,  and  no  other,  is  employed 
on  behalf  of  both  of  the  parties. 

Duties  of  iolicUor  in  preparing  settlement,'] The  duties  of 
a  solicitor  in  a  transaction  of  this  nature  are  very  similar  to 
those  he  has  to  discharge  in  the  case  of  a  sale  or  mortgage. 
He  must  ascertain  that  the  parties  have  the  power  to  settle 
the  property  ；  he  must  discover  the  manner  in  which  it  is 
intended  to  be  settled  ；  and  then  adopt  the  proper  modes  of 
uBoraaceby  which  the  objects  of  the  settlement  can  be  best 
carried  out. 

Marriage  setdement*  valid  as  agcdngt  creditors,"] 一 Settle- 
ments, if  made  in  pursuance  of  articles  entered  into  before 
iDarriage,  are  equally  good  as  agunst  creditors  and  every 
one  else,  whether  the  deed  of  settlement  itseli  be  executed 
prior  or  subsequent  to  the  marriage  (Bovy^s  ease, 1 Ventr. 
193  ；  Russell  v.  Peacock,  2  R.  &  •  285  ；  Brown  Carter, 
5  Ves.  862),  and  this  without  any  reference  as  to  whether 
the  settlor  was  or  was  not  indebted  at  the  time  of  the  settle- 
ment: (Campion  v.  Cotton, 17  Ves.  263.)  And  it  has 
recently  been  determined  that  even  agreements  in  consider- 
ation of  marriage,  and  to  settle  subsequently  acquired 
property,  will  be  good  against  creditors,  notwithstanding  the 
fettlor  was  actiuSly  indebted  at  the  time  such  agreement 
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waB  entered  into  (Hardy  ▼•  Green, 14  L.  T.  Rep.  866; 
Stat. 18  Eliz.  c.  5  ；  Ttumer't  caae,  3  Bep.  816  ；  Lmsk  t. 
WiUdnsan^  5  Yea,  384;  Richardion  v.  Smallwood, 18  V«. 
55  ；  Toiansend  Westacatt,  2  Beard.  340)  ；  but  the  settlor 
may  defeat  it  whenever  he  pleases  by  a  subsequent  oonveT- 
ance  to  a  purchaser  for  Taluable  coDnaeration,  notwith- 
standing the  latter  haa  express  notice  of  the  prior  settlement : 
(25  Eliz.  54  ；  and  see 1 Cox  Prec.  p.  786  n,  mod  the  cases 
there  referred  to.)  An  inBtrument  of  the  latter  kind, 
therefore,  is  not  classified  as  a  marriaffe  settlement,  but 
as  a  mere  voluntary  assnrance,  which  will  be  treated  oi  m  a 
subsequent  chapter  devoted  to  the  consideration  of  that 
particular  subject. 

Requisites  to  the  valuUfy  of  marruve  articles.'] ~ Marriage 
articles,  like  agreements  for  the  purcnase  of  real  estates,  *rB 
required  to  be  in  writing,  signed  by  the  party  to  be  chained 
therewith,  or  by  some  other  person  lawfully  aathorized  by 
him  (29  Car.  c.  3,  8.  4)，  but,  like  an  agreement  of  the  latter 
kind,  marriage  articles  may  be  established  through  the 
medium  of  a  correspondence  carried  on  by  a  series  oi letters 
provided  the  terms  are  sufficiently  full  and  distinct  (^RandaU 
V.  Morgan, 12  Ves.  57),  and  if  articles  are  intended  to  be 
reduced  into  writing,  which  intention  is  prevented  by  the 
fraud  of  one  of  the  parties,  equity  will  oblige  the  fraudulent 
party  to  perform  it  ；  bo,  where  there  has  been  a  part 
performance  of  an  unsigned  or  unwritten  agreement,  « 
where  a  wife  has  been  permitted,  under  such  an  agreement, 
to  enjoy  the  intereat  of  a  certain  sum  for  her  separate  hbc 
daring  the  marriage,  a  court  of  equity  will  enforce  a  specific 
performance  of  it:  (Taylor  v.  Beach,  2  Ves.  297  ；  see  also 
Cook  V.  Mascell,  2  'Ven.  200.)  But  marriage  itself  will  not 
constitute  a  part  performance :  (Broumsmith  v.  Gilboume, 
2  Str.  738  ；  Mtmiacute  v.  Maxwell, 1 P.  Wms.  618.) 

Court  of  equity  wiU  depart  from  strict  legal  rtdes  of  com- 


Courts  of  equity,  m  caxTTiiig  marriage  articles  into  execution, 
will  depart  from  the  strict  role  of  legal  constmctioii  to 
effectuate  the  manifest  intent  of  the  parties;  hence,  a» 
equity  holds  the  main  intention  of  marriage  settlements  to  be 
a  provision  for  the  bsue,  when  the  words  used  in  the  articles 
would  have  conferred  an  estate  tail  in  the  settlor,  which  be 
might  have  defeated  by  barring  the  entail,  and  thus  depriT** 
the  issue  in  tail  of  all  benefit  under  the  settlement,  the 
oourt,  in  carrying  the  articles  into  execution,  hare  directed  * 


SXTTLBMEKTS.]    MARBZAOE  ARTICLES, 


571 


strict  settlement  by  catting  down  the  settlor's  estate  tail  to 
a life  estate  only:  (Trevor  v.  Trevor, 1 Eq.  Ca.  Abr.  387  ； 
S.  C.  P.  Wms.  622 :  Crusack  Crusack, 1 Bro.  P.  C.  470  ； 
Highway  Banner^ 1 Bro.  C.  C.  584.)  In  carrying 
out  the  articles  also,  daughters,  though  not  expressly 
named  therein,  will  yet  be  included  under  the  general 
term  issue,  which,  in  point  of  fact,  is  just  as  applicable  to 
tbem  as  to  sons;  and,  in  the  execution  of  the  articles, 
estates  will  be  decreed  to  be  limited  to  them  accordingly : 
{Hart  V.  MiddUhurst^  3  Atk.  371.)  Still,  notwithstandmg 
tbe liberal  construction  which  courts  of  equity  are  always 
to  adopt  in  order  to  cany  out  the  intent  of  the  parties  to 
the  utmost  limit  which  the  rules  of  law  and  equity  will 
permit,  the  articles  ought,  nevertheless,  to  be  so  penned  as 
to  leave  no  doubt  as  to  the  intent  of  the  parties,  which 
should  be  expressed  in  the  proper  technical  terms,  and  thus 
ovoid  all  necessity  for  calling  in  the  aid  of  the  court  to  carry 
out  anj  of  the  intended  objects. 

11.  Of  thb  Pkkparatiok  of  Mabbiagb  Abtigljes. 

1.  General  Practical  Diiocdons. 

2.  Ajb  to  Strict  Settlements. 

31 Ab  to  Ordinary  Settlemeotn. 

1. General  practical  Directions. 

Marriage  articles  ought  to  commence  with  the  date  and 
description  of  the  parties,  in  the  same  manner  as  in  an 
ordinary  deed  of  conTeyanoe.  Amongst  these,  the  settlor  of 
the  property,  whoerer  he  or  she  may  be,  whether  the  intended 
husband  or  the  intended  wife,  or  the  father,  mother,  grand - 
fiUher,  or  other  relative  of  either  of  them^  should  always  be 
DAined  as  ihe  party  of  the  first  part  ；  the  intended  wife,  or 
the  intended  husband,  whichever  it  may  be,  who  is  to  take 
under  the  settlement,  should  be  the  party  of  the  second  part  ； 
and  where  the  consent  of  any  third  parties,  as  parents  or 
guardians,  &c"  is  necessary,  they  should  be  the  next  parties 
named,  and  then  the  trustees  of  the  settlement.  Sometimes, 
however,  two  or  more  sets  of  trustees  will  become  necessary, 
perticiilarljr  in  cases  of  strict  settlement  of  real  estate,  and 
for  proyidiDg  portions  for  younger  children,  a  subject  we 
shall  enter  upon  more  fully  when  we  come  to  treat  upon  the 
latter  mode  of  assurance. 

Redials,'] ― Pew,  if  any,  recitals  are  generally  introauced 
into  marriage  articles,  beyond  the  recital  of  the  intended 
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marriage.  Where  they  are  introduced,  it  is  nsaally  for  the 
purpose  of  showing  the  extent  of  interest  the  settlor  takes  in 
the  property,  or  to  show  the  pow/er  he  has  of  makiiig  the 
settlement,  as  in  the  case  of  lands  limited  to  a  tenant  in  tail 
with  powers  to  settle  a  jointure  on  a  wife,  in  which  case  the 
deed  creating  the  entail  and  limiting  the  power  ougbt  to  be 
recited  ；  and,  if  the  articles  are  made  in  consideration  of  » 
mutual  settlement,  recitals  of  the  deeds  or  agreements  for 
effecting  it  should  be  introduced,  but  this  may  be  done  Tcry 
briefly. 

Hoto  the  terms  of  the  articles  should  be  set  mU.'] ~ The 
articles  next  proceed  to  state  the  agreement  between  the 
parties  that  a  settlement  is  to  be  made,  whereby  the  |nroperi]r, 
which  should  be  accurately  described  in  this  place,  is  to  be 
settled,  and  the  mode  in  which  it  is  to  be  settled  is  next 
pointed  out.  This  should  always  be  done  with  the  stiidoBt 
technical  accuracy  ；  for  although  courts  of  equity  will  allow 
the  introduction  of  all  such  clauses  in  a.  settlement  as  are 
necessary  to  give  it  effect,  although  there  is  no  directioii 
respecting  thera,  or  even  a  misdirection  as  to  the  order  in 
which  they  are  to  be  placed,  still,  this  affords  no  excuse  for 
penning  the  articles  in  a loose  and  slovenly  manner,  which 
may  possibly  involve  the  parties  in  expense  and  a  great 
aeal  of  trouble,  which  a  rery  little  attention  on  the  part 
of  the  solicitor  might  have  effectually  prevented.  To 
carry  out  this  object  properly,  therefore,  all  the  limita- 
tions intended  to  be  contained  in  the  settlement  should  be 
inserted  in  the  articles  in  precisely  the  same  order  as  that  in 
which  they  are  intended  to  occur  in  the  former  iDStnuneat* 

2.  As  to  strict  SetUemenU. 

How  ttrtides  for  a  strict  setdetnent  should  be  penned  J] >~ Id 
the  ordinary  form  of  a  strict  settlement,  where  the  prooerty 
18  intended  to  be  settled  on  the  Intended  husband  for  life, 
and  the  intended  wife  is  to  have  a  rentcharge  for  het 
jointure  in  case  she  survives  bim,  with  remainder  to  the 
children  of  the  marriage  in  tail,  with  power  to  raise  portkms 
for  younger  children,  to  grant  leases,  and  mth  the  usoal 
powers  of  sale  and  exchange.  The  proper  way  to  pen  the 
articles,  in  order  to  cany  out  all  these  objects,  iviU  be  to 
stipulate ~ 

1. As  to  the  limitation  of  eitate  to  the  inutees.'] That  the 
settled  property  is  to  be  conveyed  and  assured  onto  the 
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trustees  to  uses  (naming  them)  and  their  heirs,  to  thb  uss 
of  the  trustees  of  term  {naming  them),  (who  must  be  different 
persons  from  the  trustees  to  uses),  their  executors,  adminis- 
traton,  and  assigns,  for  a long  term  of ァ ears  ；  as  500  or  1000 
years,  for  instance,  upon  the  trasts  therein  mentioned. 

2»  As  to  limitation  to  intended  huabandJ] 一 That,  subject 
thereto,  the  property  is  to  be  to  thb  usb  of  the  intended 
IniBband  for  life,  without  impeachment  of  waste. 

3.  Settlement  of  rentcharge  by  way  of  jovntuTeJ\ ~~ That, 
er  his  decease,  intended  wife  is  to  receive  a  rentcharffo 
way  of  jointure  out  of  the  settled  premises  ；  stating  at ぷ e 
ae  time  the  periods  of  payment,  aa  quarterly,  half-yearly, 

or  otherwise,  and  also  that  she  is  to  have  the  usual  powers 
of  difltress  and  entry  for  securing  the  due  payment  thereof. 

4.  Limitation  of  estates  tail,] ~~ The  articles  should  then  set 
oat  the  manner  in  which  the  estates  tail  are  to  be  limited  ；  as, 
whether  in  tail  general,  in  tail  male,  in  special  tail  or  other- 

*  le,  and  also  whether,  if  daughters  are  to  take,  they  are  to 
:e  successive  estates  tail,  or  as  tenants  in  common  in  tail ； 
i  in  the  latter  case,  if  cross  remainders,  m  is  almost 
nniyersally  the  case,  are  intended  to  take  place  between 
them,  it  should  be  so  stated  in  the  articles,  and  the  clause 
should  wind  up,  by  declaring  to  whom  the  ultimate  remainder 
is  to  be  limitea. 

5.  Am  to  portions  for  younger  children,} 一 Next  should 
oome  the  a^eement  with  respect  to  raising  the  portions  for 
younger  children,  and,  if  the  consent  of  the  parents  ia  neoea- 
my,  it  must  be  so  stated  ；  as  also  the  precise  amount 
mothorized  to  be  raised,  the  proportions  in  which  it  is  to  be 
divided,  and  the  particular  mode  by  which  this  is  to  be 
effected;  as  by  sale  or  mortgage,  or  how  otherwise  ；  as  also 
wh^her  the  parents,  or  either  of  tbem,  are  to  have  a  power 
of  apportioDing  the  amount  which  such  younger  children  are 
to  take  ；  as  also  what  proTiaions  for  maintenance  of  such 
children  are  to  be  inserted. 

Asto  powers  of  leasing,'] 一 If  powers  of  leasmg  are  to 
be  granted,  the  term  for  wnich  toe  property  is  to  be  let 
Aoald  be  mentioned  ；  and  if,  as  is  almost  always  intended, 
the  power  of  leasing  is  intended  to  be  restricted  to  ^ranting 
Of  leases  in  possession  only,  it  should  be  so  stated  m  the 
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As  to  powers  of  sale  and  exchange.'] ― It  will  also  be  proper 
to  stipulate  that  the  trustees  of  uses  are  to  have  power  to 
sell  and  exchange  the  settled  premises,  or  any  part  of  the 
same,  for  other  premises,  and  to  invest  any  money  arising 
from  such  sale,  or  given  for  ec^uality  of  exchange,  that  may 
at  any  time  remain  unappropriated  in  their  hands,  in  real  or 
Government  securities,  with  the  usual  power  of  yairing 
securities  ；  but  upon  trust  for  the  persons  beneficiallr  entitlea 
to  the  premises  to  be  purchased  or  taken  in  exchange  m 
aforesaid.  If  any  of  the  settled  premises,  or  any  part  of 
them,  consist  of  au  undivided  estate,  then,  in  addition  to  the 
powers  of  sale  and  exchange,  it  will  be  necessary  to  add  a 
power  to  make  partition  also  ；  for  although,  under  a  clause 
directing  all  usual  powers  and  provisions,  ^wers  of  sale  and 
exchange  will  be  directed  to  be  inserted  in  the  settlement 
(Peake  v.  Penlington^  2  Ves.  &  B.  311),  still, a  power  of  sale 
will  not  authorize  a  partition,  and  it  is  doubtful,  also,  whether 
a  power  of  sale  will  do  so  {McQueen  v.  Farqmr、 11  Ves. 
467;  Attamey-Oeneral  v.  Hamilton, 1 Mad.  214;  AM  t. 
Heaihcotey  2  Ve8.  jun.  98)  ；  so  donbtiiil,  indeed,  that  in  a 
recent  case,  when  a  deed  contained  a  power  of  sale  and  dis- 
position  and  exchange  of  lands,  toother  with  provisioiiB  for 
effecting  the  sales,  exchanges,  or  disposiaons  aforesiud,  and 
also  a  direction  to  the  tnistees  for  a  sale  of  the  property  to 
app ケ the  money  received  for  such  equality,  exchange,  or 
partition  in  a  specific  manner,  and  the  parties  interested  in 
the  property  executed  a  deed  intended  to  effect  a  partition, 
the  court  heia,  on  a  purchaser  objecting  to  the  title  on  the 
ground  that  the  above  power  did  not  authorize  a  partition, 
that  the  point  was  too  doubtful a  one  to  enforce  the  title 
upon  an  unwilling  purchaser :  {Bradshaw  v.  Fane^  27 
L.  T.  R.  25.) 

Power  to  appoint  new  tmttees,'] 一 The  articles  should  wind 
up  and  conclude  by  providing  that  the  settlement  is  to  con- 
tain a  power  to  appoint  new  trastees,  and  all  other  tasual 
powers  contained  in  settlements  of  a like  nature :  (9ee  the 
form 1 Con.  Prec.,  Vol. L,  Part  IV.,  Section  I.,  No.  11. . 
pp.  650,  652,  2nd  edit.) 

S,  At  to  proviioes  for  defeating  any  of  the  9etUed  exfaHsf.] 
一 Anj  provisoes  which  are  intended  to  defeat  the  settled 
estates  upon  the  happening  of  any  contingent  event,  such  as 
the  bankruptcy  or  insolveiKnr  of  the  intended  husband,  should 
he  provide さ for  in  the  articles,  otherwise  its  insertion  in  anv 
setUement  executed  after  the  marriage  would  not  bejustifiea. 
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And  here  it  becomes  easential  to  remark,  that  it  is  only  the 
property  of  the  intended  wife  that  can  be  settled  so  as  to 
prevent  the  operation  of  the  Bankrupt  Laws  ；  unless  the  in- 
tended husbaiid  haa  obtained  property  from  his  intended 
wife  to  an  equal  amount,  in  which  case  his  own  property  to 
the  same  amount  may  be  so  settled  as  togo  over  from  him 
in  case  of  his  baiikrupt(nr  or  insolvencj  (Higginson  v.  Holme, 
19  Ves.  88  ；  ex  parte  HinUm^ 14  Ves.  498  ；  ex  parte  Young, 
3  MjuL  124)  ；  but  in  order  to  enable  the  trustees  to  prove 
under  the  bankruptcy,  the  settlement  must  be  stated  to  be 
made  in  consideration  of  the  wife's  fortune :  (ex  parte  Taaffe, 
1 Gl. &  Ja. 110.)  Nor  will  the  settlement  be  effectual 
beyond  the  extent  of  the  wife's  fortune :  (Lockyear  v.  Savage, 
2  Stra.  947  ；  in  re  Meaghan, 1 Sch.  &  L^. 179;  ex  parte 
Cooke,  8  Ves.  353.) 

Power  of  revocation  will  vitiate  the  tettlement,'] If  the 
settlement  contaios  a  general  power  of  revocation  over  the 
whole  or  a  greater  portion  of  the  settled  property,  it  will  be 
•bBoliitely  void  as  against  strangers  under  the  statute  27  Eliz. 
c.  4,  s. 15  (St  Saviour's  case.  Lane,  21, 22)  ；  and  the  effect 
曹 ill  be  the  same,  notrnthstandiog  the  power  be  released  or 
eztinguifihed  before  the  settlor  makes  a  subsequent  sale : 
{Bullock  T.  Thom^  Moor,  617  ；  Tarbuck  v.  Marhury,  2  Vera. 
510.)  It  must  be  remembered,  however,  that  the  above- 
mentioned  statute  does  not  extend  to  personal  estate; 
neither  will a  power  of  revocation  avoid  the  instrament 
▼here  the  power  is  of  a  nature  to  make  the  instrument  more 
complete,  and  more  thoroughly  to  carry  out  the  real  objects 
of  the  settlement,  as  powers  to  revoke  the  old  uses,  in  the 
siie  and  exchange  clauses  commonly  inserted  in  deeds  of 
•ettlement :  (Biiler  v.  Waterhouse,  3  Keb.  751 ； Leigh  v. 
WnOer,  T.  Jones,  411 ； Lavender  v.  Blackstone,  2  Lev. 146  ； 
Poe  ，•  Afartin,  4  T.  R.  39.)  And  if  the  power  of  revocation 
薦 not  a  generid  one,  but  depends  upon  the  consent  of  some 
I*won  or  persons  OTer  wHom  the  settlor  has  no  control, 
wch  power  will  not  invalidate  the  settlement.  Neither  will 
* limited  power  of  mortgaging  have  that  effect :  (Jenkins  v. 
^^^ywif,  150)  But  if  the  BetUement  confers  a  general  power 
<tf  mortgasing,  or  of  leasing  on  fines,  these  are  construed  to 
be  KQeral  powers  of  reTOcation,  ana  will  avoid  the  whole 
*tticmeiit:  (Lavender  v.  Blackstone,  lupra;  Tarbuck  v. 
«ar6w;y,2  Vem.  511.) 

Power  to  change  tnutees.'] ~~ Power  to  change  truatees  is 
恥 t  often  inserted  in  marriage  articles,  which,  being  for  a 
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mere  temporary  purpose,  does  not  often  render  it  likely  that 
such  power  will  have  to  be  exercised.  Still,  if  any  consi- 
derable time  is  likely  to  elapse  before  any  settlement  is  made, 
or  the  trustees  are  likely  to  have  any  immediate  duties  to 
^^orm,  it  will  be  advantageous  to  insert  a  power  of  this 

3.  Ai  to  ordinary  SetdemenU. 

In  ordinary  settlements  in  favour  of  the  intended  husband 
and  wife,  and  the  issue  of  the  intended  marriage,  it  should 
be  clearly  stated  what  estates  and  interests  are  to  be  limited. 

As  to  potoers  of  appointment.'] 一  Any  powers  of  appointment 
intended  to  be  reserved,  should  be  clearly  expressed.  If  the 
intended  husband  and  intended  wife,  or  either  of  them,  are 
to  have  a  power  of  appointment  in  favour  of  their  issue,  it 
should  be  stated  whether  the  power  is  to  be  a  joint  one,  or 
whether  the  privilege  is  to  be  confined  to  one  only;  and  if  the 
privilege  is  to  be  conferred  upon  the  intended  wife  only, 
unless  otherwise  intended,  it  should  be  stipulated  that  she 
is  to  exercise  it  as  well  when  covert  aa  sole  ；  also  whether, 
in  the  case  of  a  joint  power,  it  is  to  be  exercised  by  the 
survivor,  and,  if  so,  whether  the  survivor  is  to  exemse  such 
power  as  well  by  will  as  by  deed. 

As  to  the  litnilatians  in  defauli  of  appointmenL'] 一 limita- 
tions in  default  of  appointment  should  then  be  inserted,  in 
the  same  order  in  which  they  are  to  occur  in  the  deed  of 
settlement :  (see  the  forms 1 Con.  Free,  Part  IV,,  Section  L， 
Nos.  II.  and  III.,  pp.  653,  655,  2nd  edit.) 

As  to  intended  wife's  pin  money.'] 一 If  any  allowance  is  to 
be  settled  on  the  intended  wife  by  way  of  pin  money,  tho 
precise  amount  should  be  stated,  and  ii it  is  to  be  charged 
upon  any  particular  portion  of  the  settled  property,  such 
property,  and  the  moae  in  which  the  charge  is  to  be  made, 
ougnt  to  be  clearly  defined. 

Limitations  or  trusts  in  favour  of  children  or  issue.] In 
the  clauses  relating  to  the  limitations  or  trusts  in  favour  of 
the  children  or  issue  of  the  marriage,  the  proportions  which 
tbe,  are  to  take  in  the  settled  property,  and  the  time  at 
which  their  shares  or  portions  are  to  become  vested,  should 
be  clearly  expressed;  as  also  whether  the  trustees  are  to  have 
a  power  to  make  any  advancement  out  of  the  settled  pro- 
perty for  their  maintenance  and  advancement  during  minority, 
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or  before  a  vested  interest  has  been  acquired,  an も if  so,  the 
amount  which  maj  be  so  applied. 

As  to  copyholds."] 一 If  any  of  the  settled  property  ooDBists 
of  copyhold  estates,  it  should  be  stipulated  that  they  shall  be 
kdered  to  the  use  of  the  trustees  of  the  settlement, 
ought  always  to  be  done,  as  a  settlement  should  never 
lowed  to  rest  on  a  mere  covenant  of  the  settlor  to  make 
surrender. 

Am  to  stock  in  (he  public  々iu2r.]— Where  the  settlement 
oooflkts  of  stock  in  the  public  funds,  as  property  of  this  kmd 
is  incapable  of  passing  oy  a  deed  of  assignment  at  law,  the 
•tice  has  been  to  transfer  the  stock  into  the  names  of  the 
of  the  settlement,  and  in  such  case  the  articles 
ly  Btipiilate  either  that  such  stock  shall  be  so  trans- 
or  that  the  same  maj  become  Tested  in  the  trustees 
of  the  intended  settlement  upon  the  trusts  therein  declared. 

Future  acauired  property.'] - ~ Ii  the  settlement  is  intended 
to  embrace  lutore  acquired  property,  it  will  be  necessary  to 
stipulate  expressly  tnat  all  such  real  and  personal  estate  as 
ly  shall  or  may  at  any  time  thereafter  become  po»- 
of,  or  legally  or  equitably  entitled  to,  shall  be  con - 
settled,  and  assured  unto  the  trustees  of  the  settlement 
the  trusts  therein  declared,  and  empowering  trasteei 
securities,  grant  leases,  sell,  exchange,  &c.  SetUe- 
ments  of  this  kind  are  generally  made  where  the  intended 
wife  has  future  ezpectandes  wluch  it  is  not  intended  should 
become  either  the  absolute  property,  or  be  in  any  way  under 
Uie  control,  of  the  intended  nusband :  (see  a  form  of  the 
•bore  kind, 1 Con.  Free.,  Fart  IV.,  Section  I"  No.  lY., 
pp.  657，  660,  2nd  edit) 

Where  proper^  is  to  be  settled  to  the  separate iu€  of 
nOended  wifeJ] ^ Where  the  whole  or  any  portion  of  the 
*  desired  to  be  settled  to  the  separate  use  of 
intended  wife,  it  should  be  stipulated,  in  case  it  be 
that  it  shall  be  conveyed,  and,  if  personalty, 
to  a  trustee  in  trust  for  her  until  the  marriage, 
such  marriage,  in  trust  during  the  joint  lives  of 
lad  her  intended  husband,  to  pay  the  rents  and  profits, 
interest  and  diTioends,  acconiing  to  the  nature  of  the 
_    ty,  to  such  person  or  persons  as  she  shall  by  any 
riting,  bat  not  by  way  of  anticipation,  appoint,  and  in 
£uiU  of  appointment,  into  her  own  hands  for  her  sole  and 
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separate  use,  free  from  the  debts,  control,  or  engagements  of 
lier  intended  husband  ；  and,  if  her  intended  husband  should 
die  in  her  iiietimc,  in  trust  for  her  heirs,  or  executors,  or 
administrators,  according  to  the  nature  of  the  property;  but, 
II  she  should  die  in  his  lifetime,  then  upon  such  trusts  as  she 
shall  by  will  appoint  ；  and,  in  default  of  appointments,  in  trust 
for  the  children  of  the  marriage,  and,  it  do  children,  in  trust 
for  her  heirs  or  next  of  kin. 
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CHAPTER 11. 


HABBIAGE  SETTLEMENTS. 


L  IlTBODOCTORT  OBSERVATIONS. 

U.  PbOPSR  modes  of  AsSUKAJfCB  FOB  EFFKCTIMO  MaBRIAQB 
SSTTLBMKNTS. 

UL  Practical.  DiBxonom  fob  pbepabdio  the  Sbttlembxt. 

1.  Parties. 

2.  Recitals. 

3.  Of  the  testatum  clanse. 

4.  Habendatn  clause. 

5.  Declaration  of  naes  and  trnats. 

6.  Powers  and  proviaoes. 


It 19  not  a  common  practice  to  investigate  the  title  of  the 
property  intended  to  be  settled  with  the  same  degree  of 
•crutiny  as  in  the  case  of  a  sale  or  mortgage  ；  still,  it  will  be 
oeoemrr  to  discover  what  estate  or  interest  the  settlor 
t»kes  in  radi  property,  as  also  the  extent  of  his  interest  or 
kit  power  of  disposition  over  it  ；  and,  when  the  subject- 
DttUer  of  the  aettleinent  consists  of  real  estate,  it  will  also 
^  enential  to  ascertain  in  whom  the le^  estate  is  vested, 
•nd,  whenever  it  is  practicable,  to  eet in  such  legal  estate, 
ttd  Test  the  same  in  the  truBtees  ot  the  settlement  ；  and  in 
no  case  to  leave  it  outstanding,  either  in  the  settlor  or  iu 
other  person  over  whom  he  has  any  power  or  control ； 
Owerwtte  the  aettlor,  by  mortgaging  the  property  to  some 
pcnon  who  has  no  notice  of  the  setUement,  might  defeat  the 
*ttlement  to  tlie  extent  of  the  mortgage.  Ana  if  the  pro- 
I*rty  u  nibject  to  any  incumbranees,  and  the  settlor  has  the 
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means  of  discharging  them,  the  better  plan  will  be  to  have 
them  all  dischargeo,  so  as  to  leave  the  settled  propertj 
wholly  free  and  unfettered  ；  and,  even  if  this  cannot  be 
arranged,  the  settlement  ought  always  to  contain  a  provision 
for  a  sale  of  part  of  the  property  for  the  purpose  of  paying 
them  off*. 

II.  Proper  modes  of  Assubanob  for  epfeciuto  Makriaob 

Sbttlememts. 

The  proper  instrument  for  a  marriage  settlement,  wlien 
the  property  intended  to  be  settled  consists  of  freehold 
estates, la  a  deed  of  release,  which  is  now  rendered  as  effec- 
tual for  the  conveyance  of  property  of  that  description  as  a 
lease  and  release  by  the  same  parties:  (stat.  4  &  5  Vict, 
c.  21.)  The  property  both  of  the  intended  husband  and 
intended  wife  may  be,  and  indeed  most  frequently  is, 
inserted  in  the  same  deed.  But  when  the  property  of  both 
IB  large,  separate  deeds  are  often  employed. 

When  the  settlor  u  tenant  in  tail.'] 一 When  the  settlor  is 
tenant  in  tail,  and  a  disentailing  deed  becomes  neoessarr  to 
authorize  such  settlor  to  make  the  settlement,  the  disentailing 
deed  shouia  be  a  separate  instrument  from  the  settlement 
(unless  the  latter  is  penned  in  a  very  concise  form),  in  order 
to  avoid  the  expense  of  having  the  whole  deed  of  settlement 
enrolled,  which  would  be  indispensable  ii it  was  contained 
in  the  disentailing  assurance. 

Money  secured  upon  mortgage,  ij  included  in  the  ，eUlement, 
wiU  render  two  deeds  of  setUemeni  neceasary,"] 一 And  so,  where 
money  secured  by  mortgage  ia  to  form  part  of  the  settlement, 
the  mortgage  itself  ought  to  be  assigned  to  the  trustees  of 
the  settlement.  This  mast  be  done  by  a  separate  ioBtru- 
ment  from  the  deed,  declaring  the  trusts  of  the  mortgage 
money  ；  because,  as  all  deeds  of  transfer  of  mortgage  torm 
part  of  the  mortgagor's  title,  he  is  entitled,  on  redeeming 
the  mortfacre,  to  have  every  deed  of  conveyance  or  transfer 
of  the  mortgaged  premises  delivered  over  to  bim.  To  avoid 
the  inconvenience  which  most  otherwise  ioevitiablj  result  at 
some  time  or  other,  it  will  always  be  proper  to  transfer  the 
mortgage  deed  and  mortgaged  premises  to  the  trustees  of 
the  setuement  bjr  one  deed,  and  to  declare  the  trusto  of  the 
money  by  a  distinct  and  aeparate  instrument. 

Am  to  railway  shares.} Again,  when  railway  shares  are  to 
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be  settled,  two  distinct  instraments  will  be  required  ；  one 
for  effecting  the  transfer  to  the  trustees,  which  must  be  duly 
registered  in  the  booka  of  the  railway  company,  and  endorsed 
on  the  deed  of  transfer  (as  to  which  see  anie,  p.  391),  the 
other  being  the  deed  of  settlement  itselt,  in  which  the  trusts 
of  such  eharee  are  to  be  declared. 

Assignment  of  pergonal  securitiet  ehotdd  be  accompanied  by 
a  power  of  attorney.'^ 一 Where  any  bonds,  notes  of  hand,  or 
otner  personal  securities  for  the  payment  of  money  or  debts 
of  any  kind  or  description  are  assi<rned,  a  power  of  attorney, 
aathorunng  the  assignees  to  sue  for  and  enforce  the  payment 
of  such  securities,  and  to  give  effectual  releases  and  discharges 
£oT  the  same,  should  always  be  inserted  in  the  deed  of  assign- 
ment,  otherwise  assignment  of  such  securities  passes  only  a 
mere  chose  in  action,  and  the  assignee  would  have  no 
legal  remedy  for  enforcing  payment :  (see  the  form 1 Con. 
Prec,  Part  IV"  Section  II.,  No.  V.,  clause  7，  p.  710，  2nd 
edit.  ；  ib.  No.  VII.,  clause  9,  p.  721,  2nd  edit.) 

Power  to  compotmd  debts,} "~ Where  debts  are  assigned,  it 
wEl be  proper  to  insert  a  power  authorizing  the  tnutees  to 
compound  or  compromise  any  of  such  debts  ；  to  give  time  for 
pftytnent  or  take  any  secttiity  for  the  same  ；  as  also  refer  to 
arbitration  any  dispute  that  may  arise  respecting  them. 
This  b  a  very  necessary  daase  for  the  protection  of  the 
trustees,  and  one  which  they  have  a  fair  and  reasonable 
ri^t  to  insnst  upon  having  inserted  in  the  settlement :  (see 
the  form 1 Con.  Prec.,  Part  IV. ，  No.  VIL,  cianse 10, 
t>.  722,  2nd  edit.) 

When  mtmey$  to  be  $etded  are  payable  at  wme  fuhare 
period,'} 一 When  moneys  to  be  indudeid  in  the  settlement 
are  to  be  paid  at  some  future  period,  the  settlor  usually 
enters  into  a  covenant  to  that  effect  with  the  tnntees,  in  which 
the  amount  and  time  of  payment  is  specified  ；  sa  also  the 
amount  oi interest  any;  to  be  paid  in  the  interim  (see  the 
form 1 Con.  Prec.,  Purt  IV.,  No.  IX.,  clause  3,  p.  729, 2nd 
edit.),  which  covenant  is  sometimes  accompanied  by  a  bond  as 
a  farther  or  additional  securily;  somotiines  the  bond  alone  is 
|riven :  (to.  No.  XII.,  p.  449.)  Sometimes  it  is  covenanted 
thAt  such  moneys,  or  some  portion  of  them,  shall  be  be- 

2aeathed  by  the  settlor's  will : (ib.  No.  IX. ，  clauAe  4，  p.  730.) 
！ ovenaots  of  the  latter  kind  are  sometimes  entered  into,  not 
only  by  the  intendea  husband,  bat  also  by  a  parent  or  other 
relatiYe,  either  of  himself  or  of  his  intended  wife.  When  the 
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letter  occoTB,  it  is  oommon  to  add  a  proTiBO  that  if  mch 
parent,  or  other  relative^  shall  die  intestate^  and  the  dis- 
tributive share  of  the  party  for  whose  bene6t  the  payment  is 
to  be  made  shfdl  receive  out  of  rach  intestate's  effects  as 
murh,  or  more,  than  the  amount  covenanted  to  be  paid, 
such  distributive  share  shall  be  taken  to  be  a  satisfaction  of 
the  covenant :  (see  the  form  I  Con.  Prec.,  Part  IV.,  Sec- 
tion II"  No.  IX.,  clause  4，  p.  730,  2nd  edit.) 

Where  moneys  advanced  to  husband  are  to  be  secured  bg  a 
policy  of  assurance  upon  his  life.'] 一 Sometimes,  as  we  hare 
already  noticed,  part  of  the  intended  wife's  fortune  is  paid 
to  the  intended  husband,  who  has  effected  a  policy  of  assur- 
ance upon  his  life,  either  to  that  or  some  otber  amount,  which 
is  to  be  assigned  upon  the  trusts  of  the  settlement.  This 
policy  should  be  assigned  to  the  trustees  of  the  setUemeDtf 
and  the  intended  husband  should  covenant  to  keep  up  the 
policy  at  his  own  costs,  with  power  to  the  trustees  to  do  so 
in  case  of  his  detanlt,  and  to  defiay  the  costs  out  of  the  trust 
moneys. 

Proper  course  of  proceeding'  when  the  intended  wife  is  de* 
Mirous  of  making  a  provision  for  her  children  by  a  farmer 
marriage.'] ~< Wnen  the  intended  wife  is  desiroos  of  making 
a  provision  for  her  children  by  a  former  marriage,  it  should 
be  done  either  by  the  settlement  made  upon  her  sabsequent 
marriage,  or  by  some  instrument  in  whicn  her  intended  hus- 
band is  a  concnrring  party,  so  as  to  be  binding  on  him^  and 
prevent  any  questions  from  arising  at  any  future  time  as  to 
the  disposition  so  made  hems  in  derogation  of  his  marital 
rights.  This,  it  seems,  is  rather  to  be  adopted  as  a  pnident 
course,  and  to  prevent  questions  from  arising  as  to  the 
validity  of  sach  settlement,  than  from  any  actual  neoessitj  ； 
for  although,  as  a  general  rule,  an  intended  wife  cannot^ 
afler  a  treaty  of  marriage  has  actually  been  oommenced, 
make  any  disposition  of  her  own  property,  whether  real  or 
personal,  without  the  consent  ox  her  intended  nasband,  which 
will  be  binding  upon  him  {Howard  v.  Hooker, 1 £q,  Ca.  Abr. 
69  ；  CotaUes9  of  Strathmore  y.  Bowes, 1 Ves.  jnn.  194)  ；  still, 
luch  rule  admits  of  an  exception  when  made  for  a  mentorions 
object,  88  to  provide  for  her  children  by  a  former  husband 
(お lyth,，  case,  Freem.  29  ；  Bunt  v.  MatheiM, 1 Vem.  408  ； 
King  T.  CoWm， 1 P.  Wms.  ；  2  P.  Wnw.  358,  674)  ；  bat  it 
seems  never  to  hare  been  deemed,  and  appears  to  be  a 
Tery  doubtful  point  whether  such  an  exoeption  would  be 
allowed  in  fitvour  of  illegitimate  children. 
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IIL  PHACnCAL  DlBBCnORB  WOR  rRBFARIKO  TRB  SCTTLBMBNT. 

1.  Parties. 

2.  Recitals. 

3.  Of  tbe  testatum  clause. 

4.  Habendnm  dsnse. 

5.  Declaration  of  xues  and  trosts. 

6.  Powers  and  proTiBoes. 

Setdement  should  be  made  in  strict  accordance  unth  articles.'] 
—Wherever  marriage  articles  have  been  entered  into,  tbe 
deed  of  settlement  should  be  made  in  strict  accordance  with 
them,  and  a  settlement  executed  after  marriage,  which 
departs  in  an ヌ way  from  the  obvious  intention  of  the  latter 
ioAtrument  wXl be  set  aside  in  ecjuijty,  and  another  settle- 
ment directed,  by  which  such  intention  is  to  be  pro- 
perly carried  out :  (Higginson  v.  Kele^、 1 Ball &  B. 
253.)  Yet,  if  a  settlement  be  made  prior  to  the  mar- 
riase,  and  it  is  not  expressed  to  be  made  in  pursuance  of 
articles  previously  entered  into,  any  discrepancy  between  the 
articles  and  the  settlement,  will  anord  no  ground  for  equity 
to  set  the  latter  aside,  as  the  court  will  then  presume  that 
the  parties  had  abandoned  the  terms  of  the  articles,  as  they 
had  clearly  a  right  to  do,  and  entered  into  a  fresh  arrange- 
ment as  to  the  settlement  of  the  property  ：  (^Glanville  v. 
f^ayne,  2  Atk.  39  ;  Warwick  v.  Warwick,  3  ib.  291.)  But 
if  the  settlement  is  expressed  to  be  made  in  pursuance  of 
the  articles,  then,  whether  it  be  executed  prior  or  sub- 
seqaent  to  the  marriage,  if  it  is  inconsistent  with  the  article.*, 
it  will  be  rectified  in  equity,  even  against  a  purchaser  for 
finable  consideration  wno  buys  with  notice  of  the  articles. 


1. Parties  to  the  Setdement, 

Order  in  which  partiet  should  be  placed.'] 一 The  parties 
should  be  placed  in  the  same  order  in  the  deed  of  settlement 
as  we  have  pointed  out  in  the  previous  section  ；  in  addition 
to  which  it  may  be  proper  to  add  here,  that  all  persons 
having  any  estate  or  interest  in  the  settled  property,  or  in- 
tended to  be  bound  by  the  deed  of  settlement,  should  be 
made  parties  to  it,  otherwise  thev  will  not  be  so  bound  ；  nor 
will  the  making  them  parties  be  alone  sufficient  to  bind 
tbem.  To  effect  this,  it  is  also  necessary  that  they  should 
either  execute  the  deed,  or  perform  some  act  under  it  by 
wmch  they  recognise  its  authority,  as  in  the  case  of  trustees, 
who,  if  they  act  in  the  slightest  degree  in  the  execution 
of  the  trusts  of  the  Bettlement,  will  be  as  much  bound 
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by  it,  although  they  never  executed  it,  afl  if  they  had  actually 
set  their  hands  and  seals  to  the  instrument.  Still,  notwith- 
standing it  is  a  very  common  practice  for  the  conyeying 
parties  only  to  execute  the  deed,  it  will  always  be  Uie  most 
correct  and  proper  course  to  make  the  trustees  and  every 
other  party  execute  it  also. 

Alt  to  the  description  of  the  parties."]— In  deacribing  the 
parties  in  a  mamage  settlement,  a learned  writer  observes, 
it  is  always  proper  to  describe  them  fully,  and  to  give  a 
particular  account  of  their  abode  and  profession  or  trade  ； 
because  as  settlements  are  not  often  acted  upon  for  many 
years,  such  description  may  assist  the  aiscovery  of  trustees 
and  others  taking  an  interest  under  the  deed.  •  The 
relationship  of  the  parties  is  also  frequentljr  mentionea 
immediate^  after  tneir  description.  And  it  was  usual 
at  one  time  to  mention  the  character  in  which  ihej 
acted  ；  but  this  is  at  present  never  done,  unless  the  property 
is  very  small  and  no  recitals  are  inserted :  (7  Bytk.  Free 
Parker  &  Stewart's  edit.  353.) 

2.  RecUals, 

Lengthy  recitals  are  seldom  used  in  marriage  settlemento, 
and  sometimes  recitals  are  omitted  altogether.  Still,  where 
ao  other  recitals  are  introduced,  it  is  usual  to  recite  that  a 
marriage  is  intended,  and  that  the  settlement  is  to  be  in  con- 
sideration of  the  same  ；  and  where  real  estate  is  to  be  settled^ 
although  it  is  not  generally  the  practice  to  go  far  back  into 
the  early  Hstory  or  the  title,  it  may  often  be  proper  to  redte 
enough  of  it  to  show  the  owner's  estate  and  interest  therem, 
and  the  extent  of  the  power  of  disposition  he  possesses  over  it; 
as  Also  the  state  of  the  propertjr  itself,  and  the  estates  of  all 
persons  who  are  interested  tnerein.  Yet,  whenever  brevity  is 
desirable,  even  these  recitals  may  be  dispensed  with,  and,  in 
the  recital  of  the  intended  marriage,  it  may  be  simply  men* 
tioned,  that  the  premises  thereinafter  described  are  intended 
to  be  settled  to  the  uses  thereinafter  declared,  without  setting 
out  in  any  way  how,  or  in  what  way  the  settlor  became  pos- 
sessed of  the  ownership  of  the  property :  (see  the  form 1 Con. 
Prec.,  Part  IV"  Section  II.,  ^o.  L,  clause  2,  p.  667.)  But 
where  the  settlement  is  made  In  exercise  of  a  power  of  ap- 
pointment ； as  where  a  tenant  for  iite  is  empowered  to  limit 
a  jointure  to  a  wife,  or  the  parents  of  the  intended  hiuband 
or  wife,  who  ore  tiie  settlors,  derive  their  power  through 


SETTLEMENTS.]  XARBIAGB  SKITLEMENTB, 


585 


some  prior  deed  of  Betdement,  or  will,  in  either  of  these 
cues,  the  deed  or  will  creating  such  power  ought  to  be' 
recited,  and  thifl  rather  fully,  in  order  that  the  Bettlement 
may  «how  tliat  all  the  terms  of  the  power  have  been  strictly 
complied  with.  So,  also,  where  an  annuity  forms  a  subject 
of  the  settlement,  the  instrument  creating  it  ought  always  to 
be  recited. 

Copyholds.j >~ And  where  copyholds  form  the  subject  matter 
of  the  settlement,  it  is  usual  to  recite  shortly  the  estate  or  in- 
terest which  the  settlor  takes  in  the  premises  ；  as  that  he  is 
eptitlfid  to  the  same  for  an  estate  of  inheritance  to  him  and 
Ills  heirs  according  to  the  custom  of  the  manor :  (see  the  form 
1 Con.  Prec.,  Part  IV"  Section  11"  No.  III.,  clause  2，  p.  694, 
2nd  edit) 

Stock  tn  the ^/vnds,'] 一 In  the  case  of  stock  in  any  of  the 
public  funds,  if  the  settlor  takes  an  absolute  interest,  it  is 
neither  necessary  nor  usual  to  show  how  he  became  so 
entitled,  but  the  recital  ought  to  state  that  the  stock  is 
the  property  of  the  settlor,  and  the  agreement  to  setlle  the 
ttme  upon  the  trusts  of  the  settlement  ；  and  if  the  stock  has 
been,  as  it  ought  always  to  be,  transferred  into  the  names  of 
the  trustees  of  the  settlement  prior  to  its  execution,  that 
fact  ou^ht  also  to  be  recited :  (see  the  form 1 Con.  Prec., 
Part  IV.,  Section  II. ，  No.  IV.,  clauses  2  and  3，  p.  702，  2nd 
edit;  ib.，  No.  V"  clauses  2  and  4,  p.  709.) 

Money  secured  upon  mortgage.'] 一 We  have  just  before 
policed,  that  when  money  secured  upon  mortgage  is  to  be 
included  in  the  settlement,  two  distinct  instruments  will 
be  neoessary  for  that  purpose  ；  one  to  transfer  the  mort- 
gaged premises  and  mortgage  money,  and  the  other  to 
aeclare  the  trusts  upon  which  such  mortgage  money  is  to  be 
held.  Whenever  this  occurs,  it  will  be  proper  in  the  deed 
of  settlement  declaring  the  trusts,  to  recite  the  original  mort- 
gige,  and  also  the  transfer  of  the  same  to  the  trustees  of  the 
settlement,  and  of  the  declaration  in  the  deed  of  transfer, 
tb&t  the  trustees  shall  stand  possessed  of  the  mortgage 
moneys  upon  the  trusts  of  sucn  settlement :  (bgg  the  lonxi 
1 Con.  Prec"  Part  IV"  Section  II.,  No.  IV.,  clauses  A. 
B.  and  C.  in  notis,  pp.  702，  703,  2nd  edit.) 

Seatrities  for  money.'] 一 Where  bonds,  notes  of  hand,  or 
«ny  other  personal  Becuiities  are  c^ven  to  secure  the  pay- 
meiU  of  any  moneys  under  the  setUement,  the  nature  or  the 
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aecnrity  shonld  be  set  out  in  the  rentals,  as  also  the  time  and 
manner  in  which  the  payment  is  to  be  made. 

Pclicy  of  assurance.l ― If  a life  policy  of  aasnranoe  forma 
part  of  the  settlement,  it  should  be  set  oat  accarately  in  the 
recitals,  so  that  no  possible  doubt  can  at  any  future  time  be 
raised  as  to  its  identity.  It  sometimes  happens,  that  some 
part  of  the  wife's  fortune  is  paid  into  the  nusband*8  hands 
upon  the  marriage,  upon  his  aasigniog  to  the  trustees  of  the 
tettlcment  a  policy  or  assurance  upon  his  life  to  the  same  or 
some  other  amount.  In  a  case  like  this,  the  proper  waj-  of 
penning  the  recitals la  to  recite  that,  upon  the  treaty  for  the 
marriage,  it  was  agreed  that  a  certain  sum  of  money  should 
be  paid  him  by  his  intended  wife,  upon  hifl  effecting  a  policy 
of  assurance  in  the  sum  stipulated  for,  which  policy  he  is 
to  assign  to  the  trustees  ot  the  settlement  upon  the  trusts 
thereiDttfler  declared,  and  to  enter  into  a  covenant  to  keep 
up  the  policy,  and  abo  that  such  assurance  has  been  effected 
accordingly. 

Where  htuiband^B  interest  is  intended  to  determine  m  catt 
of  hit  bankruptcy  or  in^olveney.']  一  We  have  previously 
nodoea  that  a  wife's  property  may  be  settled  so  as  to  defeat 
the  operation  of  the  baDKrupt  laws,  as  may  also  that  of  the 
husband,  provided  he  has  obtained  property  from  his  in- 
tended wile  of  the  same  amount,  and  the  settlement  ia  made 
in  consideration  thereof.  Whenever,  therefore,  it  is  designed 
to  carry  out  the  latter  object,  it  will  be  proper  first  to  recite 
the  history  of  the  title  of  the  property  intended  to  be  settled, 
and  then  of  the  agreement  for  tne  marriage,  and  that  upon 
the  treaty  for  the  marriage  the  intend^  wife's  fortune, 
setting  out  the  amount,  should  be  paid  over  to  the  intended 
husband,  who,  in  consiaeration  tnereof,  should  settle  the 
premises  thereinafter  described  upon  the  trusts  thereinaAer 
meotioned,  and  that  the  intenaea  "wife's  fortune  had  been 
paid  over  unto  the  intended  husband  accordingly. 

Am  to  future  propertff  of  the  wife,"^ 一 Where  any  future 
property,  which  the  wife  may  acquire  is  intended  to  be 
aettled  to  the  uses,  or  upon  the  trusts,  of  the  aetUement,  it 
will  be  proper  to  insert  the  recital  to  that  effect,  in  which 
should  also  be  set  out  wlutt  kind  of  property  it  is  intended  to 
comprehend. 

3.  Of  the  Testatum  Clause;  of  the  Connaeration. 

The  marriage  is  a  sufficient  coosideratioii  for  the  settle- 
ment,  where  it  is  executed  before  marriage,  or  when  made 
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in  pnrstunce  of  articles  executed  before  the  marriage  ；  still, 
it  b  usual,  particolarlj  where  real  estate  is  comprised  in  the 
settlement,  to  insert  a  nominal  pecuniary  consideration,  aa 
fire  shiJlingB,  for  instance  ；  and  where  the  intended  wife*8 
fortune  forms  part  of  the  consideration  of  the  settlement,  or 
there  is  a  mntual  settlement,  it  is  proper  to  state  the  nature 
and  amount  of  the  oonsideration :  (see  the  form 1 Con.  Free, 
^art  II.,  Section  II"  No.  V.,  clause  6，  p.  709,  2nd  edit.)  But 
where  nothing  but  personal  estate  is  settled,  it  is  a  very 
common  practice  to  state  the  marriage  consideration  onlj  ； 
sometimes,  however,  adding  the  object  of  the  settlement  to 
be  far  making  some  proyision  for  the  intended  husband  and 
wife,  and  the  issue  of  the  marriage :  (see  the  furm 1 Con, 


Part  IV.,  Section  IL,  No.  9，  clause  3,  p.  729,  2nd 


Operatioe  words  and  parcelsJ] ~ The  property,  of  whateTer 
nature  it  maj  be,  ought  to  be  conveyed  and  assigned  in  the 
same  manner,  and  with  the  same  operative  words,  by  the 
8ame  description,  and  with  the  same  general  words  as  in  a 
porcbaae,  or  a  mortgage  deed. 


How  tetded  property  ought  to  he  limiied.'] ~ By  the  haben- 
dum clause,  the  settled  property  ought  always  to  be  limited 
to  the  trustees  in  joint  tenancy,  so  that  upon  the  death  of 
either  of  them,  the  whole  estate  may  go  over  to  the  survivors, 
instead  of  any  portion  or  it  becoming  vested  in  the  repre- 
aentadves  of  the  deceased  trustee. 

How  frtthM  estates  should  be  UmUedJ] 一 It  the  settled 
ludfl  are  of  freehold  tenure,  the  proper  way  will  be  to  limit 
them  to  the  trustees  and  their  heirs,  to  the  uses,  upon 
the  trusts,  and  for  the  ends,  intents  and  purposes,  and 
*itli,  under,  and  subject  to  the  powers,  provisions,  decla* 
lotions,  and  agreements  thereinafter  declared  ；  after  which 
the  uses  to  arise  out  of  the  seisin  of  the  trustees  must  be 
declared  in  their  proper  order  in  the  Bettlement  deed. 

Care  muMt  he  taken  not  to  execute  the  use  in  the  trtuteet 
vhere  legal  egtgies  are  designed  to  arise  out  of  the  setsin,! 一 
Wbcre le^  estates  are  to  be  created,  care  must  be  taken 
not  to  limit  the  estate  to  trustees  to  uses  in  such  terms  as 
*ould  execute  the  use  in  them,  as  it  certainly  would  do,  if 
iMMted  "unto  and  to  the  user  of  the  trustees,"  the  consequence 
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of  which  would  be,  that  all  the  estntes  to  arise  out  <rf  thdr 
seisin  will  be  mere  equitable  estates  ；  but  where  it  actuaUr 
is  intended  to  create  equitable  estates  onlj,  then  it  will 
be  proper  to  limit  the  use  to  the  trustees.  Lieaseboidfl 
for  fives  msLj  be  settled  in  the  same  way  as  freeholds. 

As  to  leoMfholdsJ] 一 But  in  the  case  of  leaseholds  for  years, 
whether  for  an  aosolute  term,  or  determinable  on  lives, 
no  mode  of  limitation  can  be  penned  by  means  of  which  the 
objects  of  the  settlement  can  oe  made  to  take  legal  estates 
through  the  medium  of  a limitation  to  the  trustees  ；  because 
the  Statute  of  Uses  has  no  operation  upon  an  assignment  of 
leasehold  property,  and  the  legal  estate  will  become  com- 
pletely Tested  in  the  parties  to  whom  it  is  first  limited. 

Copyholds.'] 一 In  the  case  of  copyholds  also,  which  are  not 
within  the  operation  of  the  Statute  of  Uses,  the  legal  estate 
cannot  be  transmitted  through  the  seism  of  trustees  to  uses; 
but  the  equitable  interest  may  be  limited  in  strict  setUement, 
and  all  the  other  purposes  of  a  settlement  effected. 

5.  Declaration  of  Uscm  and  Trusts. 

LimitaUan  to  settlor  untii  solemnization  of  marriage.^  » Tbe 
first  use  or  trust  declared  in  the  settlement  is  for  the  settlor, 
until  the  solemnization  of  the  marriage,  to  prevent  the  incon- 
venienoe  wbich  might  otherwise  result,  in  case  of  the  death 
of  the  settlor  afler  the  execution  of  the  settlement,  but  before 
that  ceremony  takes  place  ；  which,  although  not  a.  probable, 
ia  nevertheless  a  possible  event,  and  one  that  before  now  has 
actually  happened :  (Trevelt^an  v.  Trevefyan^  3  Bing.  617.) 

jLtmitation  of  rentcharge  hy  way  of  jointure  or  othtrwise,] 
一 If  a  rentcharge  is  to  be  created,  either  by  way  of  jointure 
for  the  intended  wife,  or  by  way  of  provision  for  the  intended 
husband,  or  for  any  other  purpose  of  the  settlement,  the 
0868  of  such  rentcharge  ougot  to  be  the  first  in  order,  to 
which  should  be  annexed  the  usual  powers  of  distress  and 
entry :  (see  the  form 1 Con.  Prec"  Part  IV"  Section  IL， 
No.  L,  cUuses  6  to  9  inclusive,  2iid  edit.) 

At  to  the  terms  of  vears  to  secure  rentcharge.'}  — Any  term 
of  yean  that  is  to  be  created,  either  for  the  purpose  of 
iecorinff  such  jointure  or  rentcharge,  or  pin  money  for  the 
intended  wife,  or  any  other  purposes  of  the  settlement, 
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should  be  next  inserted,  and  previously  to  any  limitations  of 
estate  for  life  or  in  tail : (see  the  form  Con.  Free.,  Part  IV., 
Section  II.,  No.  L，  clause 11, 2nd  edit.) 

LimUation*  in  strict  settlement  uses,  how  limited  in  ordinary  • 
/arms  of  strict  settlemenf^ 一 In  the  ordinary  form  of  strict 
aettlement,  the  lands  are  limited  to  the  settlor  for  life,  with 
remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainder  to  the  first  and  other  sons  of  the  intended 
marriage  in  tail,  with  remainder  to  the  use  of  daughters  as 
tenants  in  common  in  tail,  with  cross  remainders  between 
them,  with  the  ultimate  remainder  to  th*e  right  heirs  of  the 
settlor.  • 

Where  sons  of  a  future  marriage  are  to  he  preferred  hrfore 
daughters  of  present  contemplated  marriage,} 一 Whenever  it 
is  intended,  as  is  almost  invariably  the  case,  that  the  entailed 
property  is  to  be  transmissible  to  all  the  sons  of  the  settlor, 
as  well Dy  a  future,  as  his  then  intended  wife,  in  preference 
to  daughters  of  the  intended  marriage,  it  will  be  necessary 
to  interpose  a limitation  to  the  use  of  the  first  and  other  sons 
of  the  intended  husband  by  any  future  marriage,  before  the 
limitation  to  the  use  of  the  daughters  of  the  intended 
marriage  ；  after  which  may  be  superadded  a limitation  to  the 
mse  of  tLe  daughters  of  the  intenaed  husband,  by  any  future 
marriage :  (see  the  form 1 Con.  Free.,  Part  IV.,  Section  11., 
Ko.  I"  claoaes 19  to  22  inclusive,  pp.  671,  672,  2nd  edit.) 

Practice  to  continue  tnutees  to  preserve  contingent  remain- 
ders^ aUhaugh  no  longer  actually  necessary,'} 一 It  is  no  longer 
actually  necessary  to  insert  a limitatioii  to  trustees  to  preserve 
oontinn^ent  remainderg,  in  order  to  graserve  such  remainders 
from  destruction  by  the  determination  of  the  preceding  life 
estate  before  such  remainders  become  Tested,  it  being  ex- 
pressly enacted  by  the  statute  8  &  9  Vict.  c. 106，  that  con- 
liiigent  remainders  existing  after  the  year 1 844,  are  not  to 
fail  by  the  destruction  of  the  prior  pardcular  estate :  (sect.  8.) 
Still,  so  little  reliance  seems  to  have  been  placed  by  the  pro- 
fession on  the  operation  of  this  statute,  which  appears  to  be 
rather  obscurely  worded,  that  the  clause  still  retains  its  usual 
in  settlements  of  real  property,  whether  it  be  limited  by 
or  by  will. 

Practical  suggettiom  for  preparing  limitation*  to  tnuteeM 
to  preserve  contingent  remainders^] <~ In  penning  the  limita- 
tion to  trustees  to  preaerve  contiDgent  remainden,  care 
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must  be  taken  to  mre  them  as  estate  for  the  life  of 
ceding  tenant  for  life;  for  if  these  words  are  omitt 
truBteefl  will  take  the  legal  fee,  and  all  the  sol 
estates  will  be  merely  equitable :  {Elmore  一 
Yo.  &  Jerv.  605.) 


2 


Term  of  years  sometimes  limited  to  intended  hutbamd,  n- 
$tead  of  a  life  estateJ] Sometimes,  where  it  has  been  con- 
sidered desirable  to  keep  the  settled  property  for  along  time 
in  the  family,  instead  of  giving  a life  estate  to  the  intended 
husband,  a  term  of  years,  as  ninety-nine  years,  for  instance, 
has  been  limited  to  'oim,  if  he  shall  so  long  live.  The  object 
of  doing  thifl,  was  to  prevent  the  estate  tail  from  being 
barred  without  the  concurrence  of  the  trustees,  in  whom 
the  estate  of  freehold  is  vested  durinff  that  period;  and 
which  consent  it  aeems  the  trustees  would  not  be  authorized 
to  give  without  the  direction  of  the  Court  of  CbaDceiy : 
(Tipper's  case,  I  P.  Wms.  359;  Else マ. Otiboru,  ib.  387; 
Bauett  V.  Clapham  ib.  358.) 

Zi/e  estate  to  intended  kiuhand  unudUf  limUed  to  be  wUktmt 
impeachment  of  tmute.] — In  whatever  way  the  estate  is  limited 
to  the  intended  husband,  whether  for  life  or  a  term  of  yean, 
IX  he  shall  so  long  live,  it  is  usual  to  make  his  estate  unim- 
peachable fop  waste,  which  will  authorize  him  to  work  mines 
and  quarries  that  are  already  open,  but  not  to  open  new 
ones  (2  Hughes  Pract.  Sales,  477,  2nd  edit や ； and  also  to  cat 
down  timber  generally,  treating  it  in  a  htuoandlike  manner, 
with  due  regard  to  the  beauty  of  the  place  (fii^eM  t.  Lamb^ 
16  Ves.  183),  although  it  will  not  authorize  him  to  cat  down 
trees  which  have  not  arrived  at  a  state  of  maturity,  or  vfaidi 
have  been  planted  for  the  ornament  or  shelter  of  the  mansion 
house,  or  to  pull  down  houses  {Vcme  v.  Lord  Barnard^ 
2  Vera.  738),  or  even  to  allow  them  to  become  nimotis  for 
nt  of  proper  repain :  {AbrakaU  v.  Bvbb、  2  Freem. る 81*) 
that  if  he  is  to  have  more  extended  powers  than  those  we 
ire  above  mentioned,  they  must  be  expressly  conferred 
upon  him. 

Life  estate  someHmes  limited  to  wife  for  her  yomAcre.j— 
Althottgh  it  is  the  more  frequent  practice  to  limit  a  rent- 
charge  as  a  jointure  for  the  wife,  it  is  by  no  means  uncommon 
to  give  her  a life  estate,  either  in  the  whole,  or  some  portion 
of  the  settled  property,  wmch,  in  case  the  property  is  of 
freehold  tenure,  is  generally*  Umited  to  her  unimpeachable 
for  waste. 
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Ai  to  copy  holds. ~\ 一 In  strict  settlements  of  copyholds,  they 
Are  either  surrendered  to  the  trustees  of  the  settlement  prior 
to  the  execution,  or  the  settlor  in  the  deed  of  settlement 
enters  into  a  covenant  to  that  effect;  in  either  case,  the 
trusts  are  declared  by  the  settlement,  which  are,  that  the 
trustees  shall,  out  of  the  rents  and  profits,  defray  the  expenses 
inciaental  to  the  surrender,  and  of  their  admission  to  the  copy- 
hold premises,  and  subject  thereto,  in  trust  for  the  settlor  lor 
life,  with  remainder  upon  trust  for  the  first  and  other  sons  of 
the  marriage  in  tail,  with  remainder  in  trust  for  the  dnughters 
successively,  or,  as  more  frequently  occurs,  as  tenants  in 
oomnion  in  tail ； with  the  ultimate  trust  for  the  settlor,  his 
heirs  and  assigns :  (see  the  form 1 Con.  Prec,  Part  IV., 
Section  II.,  No.  UI"  clauses  5  to 10  inclusive,  pp.  694， 
696,  2nd  edit.) 

As  to  leaseholds.'] 一 When  leasehold  estates  for  yean  are 
included  in  the  settlement,  as  they  are  incapable  of  being 
entailed,  the  nearest  way  of  effecting  a  strict  settlement  of 
such  property  is  a  declaration  that  the  trustees  shall  hold 
them  upon  such  trusts  as  will  nearest  correspond  with  the 
uses  declared  of  the  freeholds. 

Declaration  of  trusts  of  tervM,'\ 一 After  the  declaration  of 
tiie  several  uses  and  trusts  in  favour  of  the  parties  taking 
benenciall^'  under  the  settlement,  the  trusts  of  the  terms  of 
years  limited  by  the  settlement,  whether  for  securing  a 
jointure  ；  raising  pin  money  ；  portions  for  ydhnger  children, 
or  for  their  maintenance  or  advancement,  or  any  other  pur- 
pose, should  be  next  declared :  (see  the  form 1 Con.  Prec, 
jPart  IV.,  Section  II,,  No.  I"  clauses  24  to  36  inclusive,  pp. 
672*679,  2nd  edit.) 

Umal  limitations  of  real  estate  when  not  entailed.']  一、、  here 
real  estate  is  not  entailed,  it  is  generally  limited,  after  the 
intended  marriage,  to  the  use  of  tbe  intended  husband  for 
life^  and  a  provision  is  generally  made  for  the  intended  wife, 
either  by  a  rentchaige  by  way  ot  jointure,  or  a life  estate 
either  in  the  whole,  or  in  some  portion  of  the  property,  in 
cue  of  her  sttrviviog  her  intended  husband,  with  a  power  of 
i^poizitmeDt  to  the  intended  husband  and  wue,  or  the  sur- 
vivor amongst  the  children  of  the  intended  marriape,  and  in 
default  of  such  appointment,  the  property  is  generally  limited 
amongst  the  children  in  equial  shares,  as  tenants  in  common 
in  fee,  with  cross  remainders  between  them,  with  powers  of 
maintenance  and  advancement  ；  and  in  case  there  shall  be 
[p.  c. ~ vol.  ii.]  3  F 
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no  children  of  the  intended  marriage,  an  abtobtte  power  of 
appointment  is  generally  limited  to  the  8eUlor，  to  wbom,  m 
default  of  appointment,  the  uhimaie  use  is  dbo limited. 

Propriety  of  inserting  koiehpot  clause  where  power  it  to  he 
exercised  in  favour  of  ckUdren^i ― Where  %  power  of  sppomt- 
ment  is  limited  to  be  ezercisea  m  faToar  ok  the  ch3areD  of 
the  intended  marriage,  it  is  genenJiy  usual  to  insert  a  hotcii- 
pot  clause,  wherein  it 10  provided  that  no  child,  taking  any 
portion  of  the  settled  premiies  under  the  power  of  appoint- 
ment thereinbefore  limited,  shall  be  entitled  to  shmre  in  the 
unappointed  part  of  the  saia  premises,  without  bnDging  his 
or  her  appointed  share  into  hotchpot,  and  aooountiDg  fat  tbe 
same  accordingly. 

Where  real  estate  is  seUled  upon  trusts  far 翁 ale.] ~ It  if  Dot 
ftn  unusual  practice  to  settle  real  estate  upon  trusts  for  sale, 
and  this  is  particularly  the  case  where  the  lands  are  not  of 
great  value,  and  are  settled  with  personal  estate,  and  both 
kinds  of  property  are  designed  to  be  upon  the  same  tmste, 
aod  for  tne  benefit  of  the  same  persons.  In  a  case  of  this 
kind,  the  lands  are  limited  to  the  tnistees,  in  trust,  with  the 
consent  of  the  intended  husband  and  wife,  or  of  the  survivor, 
to  sell  the  same,  ffive  receipts  for  the  purchase  moneys,  and 
to  stand  posBessed  of  the  tmst  moneys  upon  tbe  trusts  of  the 
settlement. 

Where  real  mtate,  the  property  qf  the  intended  tnfe,  utohe 
settled  to  her  9eparate  use.'] 一 Where  real  estate,  the  property 
of  tbe  intendecf  wife,  is  to  be  settled,  and  it  is  designed  to 
give  her  an  absolute  power  of  dispositioii  otcx  it,  the  mode 
usually  adopted  has  been,  to  convey  the  property  to  trustees, 
in  trust  for  the  wife  until  the  marriage  ；  and  after  the  imt- 
riage,  in  irwt^  during  the  joint  IWes  of  the  husband  ana  wife, 
to  pay  the  rents  and  pronts  to  such  persons  as  she  shall  by 
any  instrument  in  writing,  but  not  by  way  of  anticipatioiit 
appoint,  and  in  default  of  appointment,  into  her  own  hands 
for  her  separate  use,  her  receipt,  or  that  of  her  appoiotees* 
to  be  a  sufficient  discharge  for  the  same  ；  but  if  sne  ahould 


appoint,  and  in  default  ot  appoiDtment,  in  trust  for  the  chil- 
dren of  the  marriage,  and  it'  no  children,  in  trust  for  her  right 
heirs. 

Origin  of  vesting  the  legal  utaie  m  the  iinw/eef.]— The 
practice  of  Testmg  the  whole  legtl  fee  in  the  trustees  arose 
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from  the  erroneous  notion  which  at  one  time  prevailed 
igst  the  profession,  that  a  power  of  appointment  over  the 
estate  could  not  be  reserved  to  a  married  woman  who 
a legal  estate  in  fee  in  the  same  premises  ；  but  it  is  now 
ly  established  that  a  power  of  the  above  kind  is  per- 
valid,  and  will  authorize  a  married  womaa  to  dispose 
her  real  estate  even  at  law  {Rex  v.  Lord  of  the  Manor 
0/  (handle^ 1 Ad.  &  £1L  283)  ；  whilst  her  right  to  make  an 
appointment  of  a  mere  equitable  or  trust  estate  has  been 
loii|r  since  recogniced  (^Olynn  v.  JBagster, 1 You.  &  Jery. 
32^，  a  power  that  extends  as  well  to  copyhold  as  to  freehold 
estates  {Rex  Lord  of  the  Manor  of  OuwUe,  nq>ra)<,  and 
maj  be  limited  to  an  unmarried  woman  who  afterwards 
maxries  (Gibbons  ▼•  Motdtori,  Finch,  346),  or  to  a  woman 
who  is  actually  under  coverture,  or  upon  her  marriage,  and 
she  rarriyes  ner  husband  and  afterwards  marries  again 
(J^tcTMe  y,  Mamt^ 1 Ves.  157)  ；  in  all  of  which  cases  she  maj 
execute  the  power  without  her  huaband'a  concurrence :  (see 
the  form  of  power  of  appointment  of  the  legal  fee  reserved  to 
a  married  woman, 1 Con.  Free.,  Part  fv.,  Section  UL, 
No.  IL，  clause  7，  p.  765，  2bd  edit.) 

Wh^  praveri^  it  to  be  setUed  n/xm  unalienable  tmts  for 
wife^t  benefit] 一 But  whenever  it  is  designed  that  the  annual 
pvofits  of  the  property  are  to  be  settled  in  such  a  manner 
that  maj  always  continue  to  receive  them  during  her 
lifedme,  and  that  neither  she  nor  her  husband  may  have  the 
power  to  alienate  the  same,  then  the  proper  course  will  be 
to  vest  the  Wal estate  in  the  trustees,  at  any  rate  to  the 
extent  of  Hot  life  interest  in  the  property,  upon  trust  to  pav 
file  rents  into  her  hands  for  her  separate  use,  but  without 
power  of  anticij>aticm，  as  hereinbefore  mentioned.  Without 
the  latter  restriction,  a limitatioii,  whether  to  her  use  or  in 
trust  for  her  Bepiurate  use,  will  give  her  an  absolute  power 
of  disposition,  aad  enable  her,  by  a  sweeping  appointment^ 
to  pftBS  away  her  whole  interest :  (Parkes  WhUe^ 1 1 Ves. 
221  ；  Glynn マ •  Bagster,  ttupreu)  At  one  time,  indeed,  it 
i^peara  to  have  been  doubted  whether  a  restriction  against 
antidpation  was  valid  even  during  the  coverture,  upon  the 
principle  that  wherever  property  is  given  it  must  be  taken 
with  all  its  incidents;  but,  after  a  considerable  oon&ict  of 
opinion^  it  seems  to  have  been  at  length  determined  that  the 
restriction  is  binding  during  coveriure^  although  created 
whilst  the  woman  was  anmarried,  or  without  any  reference 
to  any  poriionlar  marriage  (JSoarl!orough  v.  Barman,  4  Myl, 
Sl  Cra.  477)  ；  stilly  the  restriction  will  only  be  binding  during 
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the  coverture  ；  for  whilst  sole,  whether  before  her  marriage 
or  during  her  widowhood,  she  will  retain  or  regain  her  power 
of  alienation,  although  liable  to  be  afterwards  deprired  of  it 
bv  her  subseoTient  coverture :  (^Newton  v.  RMj  4  Sim. 141 ； 
Browne  t.  Pocock,  5  ib,  563.) 

As  to  wife*s  future-acquired  property'"] If  anr  futore  pro- 
perty of  the  intended  wife  is  to  be  settled,  it  shoula  be 
declared  that  all  such  property  shall  be  conveyed,  susigDed, 
or  otherwise  assured  to  the  trustees  of  the  settlement,  who 
are  to  stand  possessed  of  the  same  upon  the  trusts  therein 
declared,  which  should  be  then  declared  and  set  forth  ac- 
cordingly. 

Where  husband  is  to  give  a  policy  of  assitrance  to  secure 
eidvances  made  to  him  by  trustees  out  of  the  tntst  moneys.'l 一 
We  have  already  noticed  that  part  of  the  wife's  fortune  is 
sometimes  advanced  to  the  intendea  husband  on  bis  assigning 
a  policy  of  assurance  upon  his  life,  in  the  same,  or  some  other 
amount,  by  way  of  equivalent,  to  the  trustees  of  the  settle- 
ment. Besides  in は, it  is  also  sometimes  arrangea  that  the 
trustees  are  to  be  empowered  to  make  advances  to  the 
intended  husband  not  exceeding  some  certain  specified 
amount,  either  in  separate  sums,  or  in  one  entire  sam,  the 
repayment  of  which  he  is  to  secure  by  means  of  a  policy  of 
assurance  upon  his  life.  To  carry  out  this  object,  the  best 
way  seems  to  be  to  insert  a  proviso  authoiizing  the  trustees 
to  make  the  above-mentioned  advances,  upon  the  intended 
husband  effecting  a  policy  of  assurance  upon  Hs life  to  the 
amount  of  such  advances,  and  assigning  the  policy  to  them 
as  a  security  for  the  repayment  thereof,  he  at  the  same 
time  covenanting  to  pay  the  annual  premiums,  with  power 
for  the  trustees  to  do  so  in  case  of  ois  default,  and  to  defray 
the  expenses  thereof  out  of  the  trust  moneys  ；  condading 
with  a  declaration  that  all  moneys  received  oy  the  trustees 
on  account  of  the  policy  are  to  be  held  by  them  upon  the 
same  trusts  as  the  trust  moneys  out  of  which  such  advaxK^es 
were  made :  (see  the  form 1 Con.  Free,,  Part  IV.,  Section  n" 
No.  VL,  clause  4,  p.  716.) 

Usuid  trusU  declared  in  seidementg  of  personal  properfy.l 一 
The  trusts  usually  declared  in  a  mamage  settlement  of  per- 
sonal property  are,  of  life  interests  to  the  intended  husbftod 
And  wife,  with  a  power  of  appointment  over  the  trust  fand 
in  favour  of  their  children,  wno,  In  default  thereof,  are  to 
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take  eqoaQj  u  tenanta  in  common  ；  and,  in  case  there  are  no 
children  of  the  marriagey  the  settlor  has  generally  an  absolute 
power  of  appointment  over  the  trust  fund,  which,  in  default 
of  ezercuuig,  k  to  be  transmissible  either  to  his,  or  the  intended 
wife's,  personal  representatives.  It  is  also  usual  to  insert 
proTisioDs  for  the  maintenance  and  advancement  of  the  chil- 
drea  during  their  respective  minorities :  (see  the  form 1 Con, 
Prec^  Part  IV"  Section 1L，  No.  IV"  dauBes  7  to 12  inclu- 
fflve,  pp.  704,  706,  2nd  edit.) 


Where  He  settled  properif  moves  jfnm  ike  hutband.'] 一 If 
the  settled  property  moves  from  the  intended  husband,  and 
both  he  and  his  intended  wife  are  to  take  life  interests 
therein,  the  most  tuaal  practice  is  to  declare  that  the  interest, 
diTiaends,  or  other  annual  proceeds  shall  be  received  by  him 
during  his  lifetime,  and  that  after  his  decease  the  same  shall 
be  pud  to  the  intended  wife  during  her  luetime  in  case  she 
happens  to  survive  him :  (see  the  form 1 Con.  Prec.,  Part  IV., 
II.,  No.  IV.,  clauses  7  and  8,  p.  704,  2nd  edit.) 

Where  the  utded  property  belong*  to  the  wife,'] 一 Where 
tiie  settled  property  comes  all  from  the  intended  wife,  the 
frusts  of  the  first  life  interest  are  sometimes  declared  for  her 
benefi ち yet  to  render  such  a  trust  effectual,  it  will  be  neces- 
sary to  declare  it  to  be  for  her  sole  and  separate  use  (see  the 
fom 1 Con.  Prec^  Part  IV"  No.  XIII.,  clause  8,  p.  754, ； 
^も if  It  is  to  be  unalienable,  it  must  be  declared  that  she 
shall  hare  do  power  to  dispose  of  the  same  by  way  of  antici- 
padoiL(») 

, hto power*  of  anvainiment.'] ~~ The  power  of  appointment 
ja&TOQr  of  the  efailaren  is  usually  a  joint  power  during  the 
e  of  the  intended  husband  and  wife;  but  if,  as  b 
always  the  case,  the  power  is  to  be  exercised  by  the 
or,  it  must  be  so  stated,  otherwise  an  appointment 
by  the  gnnriTor  would  not  be  warranted  by  the  terms 
power.   And  if  such  survivor  is  intended  to  exercise 
wcr  by  ynH  as  well  as  by  deed,  it  should  be  so  stated : 
the  form 1 Con.  Prec.,  Part  IV.,  Section  IL,  No.  IV., 
9，  p.  704，  2nd  edit.) 

^^fdmaion  cf  tnuU  for  children  of  iwarTw^tf.]— The 
^fosto  in  favour  of  the  children  of  the  inteDded  mar- 
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riage  should  be  declared  to  be  for  rach  of  them,  ^o,  being 
sons,  shall  attain  twenty-one,  or  who,  being  datigfatera,  ohaS 
attain  that  age  or  marrj.  The  adrantage  of  penning  tbe 
clause  in  this  form  is,  that  it  will  embrace  such  objects  only 
as  attain  that  age,  or  answer  the  required  description  ；  and 
therefore  no  provisions  for  survivorship  or  accruer  will  be 
required  in  case  of  the  death  of  any  child  who  shall  die 
viously  to  attaimng  the  required  age  or  description,  but 
would  have  been  necessary  to  vest  the  shares  of  any  d< 
child  in  the  survivors,  if  the  children  had  taken 
interests  at  any  earlier  period,  although  the  time  of  pftymect 
or  assignment  of  the  shares,  was  postponed  to  some  futoie 
time. 

Ultimate  UmUaiions  in  favour  of  next  ofhin.'] ~- In  penning 
the  ulterior  limitations,  it  must  be  remembered  that  the 
term  "  next  of も tV,  means  *'  kindred  of  blood,"  so  that  a 
husband  will  not  be  included  under  those  terms  ( Watt 
WaU,  3  Ves.  244  ；  Bailey  v.  Wright, 18  Vea.  49)  ；  and  the 
construction  will  be  the  same  where  a  power  is  giyen  to  a 
wife  to  appoint  in  favour  of  her  next  of  kin :  (UVes.  382.) 
But  where  the  limitation  is  to  the  executors  or  adauzus- 
trators  of  the  wife, ii  the  husband  be  appointed  her  executor 
or  administrator,  then  he  will  be  entitled  to  take  the  property 
under  either  of  those  descriptions.  I れ therefore,  he  is  in- 
tended to  take  or  receive  the  benefit  of  the  ultimate  trusts, 
such  trusts  should  be  declared  to  be  for  the  wife's  executors  or 
administrators  ；  if  he  is  to  be  excluded,  then  for  her  next 
of  kin. 

6.  Power  and  Provisoes. 

After  the  declaration  of  the  several  uses  and  trusts,  the 
powers  limited  bv  the  settlement  are  next  inserted.  These, 
in  the  case  of  real  estate,  conidst  of  powers  to  make  partitic 
of  sale,  or  exchange  ；  to  appoint  portionB  for  younger 
dren,  and  to  wrant  leases  ；  subjects  which  have  already 
discussed  in  the  preceding  chapter,  and  to  which  we  be^  to 
refer  our  readers.  With  respect  to  the  powers  of  lewmg, 
however,  a  few  farther  obsenrationB  may  be  proper  in  this 
place. 

Where  the  power  is  to  ^rant  leases  in  poueuion  tmhfj 一 
Where  it  is  designed,  as  is  most  commonly  the  case,  that  the 
power  of  jg;ranting  leases  is  only  to  extend  to  the  powers  of 
granting  kuses  at  rack  rent  and  in  possession,  it  should  be 
so  expressed  in  the  limitation  of  the  power,  to  which  should 
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also  be  added  that  no  fme,  premium,  or  fore が ft  ia  to  be 
given  or  taken  for  making  the  same.  To  this  it  will  also  be 
proper  to  superadd,  that  every  lease  so  granted  shall  contain 
t  proviso  for  re-entry  for  nonpayment  of  the  reserved  rents, 
for  the  space  of  some  specifiea  number  of  days  next  ailer  the 
ame  shall  become  due,  as  twenty-one  days,  for  instaace  ； 
and  that  the  lessees  shall  enter  into  a  covenant  for  the  pay- 
ment of  the  same,  and  also  execute  the  lease,  or  a  counter- 
part thereof,  and  so  that  the  lessee  shall  not  be  made  dis- 
punishable for  waste :  (see  the  form 1 Con.  Free,  Fart  IV., 
Ao.  I"  clause  44,  p.  683,  2ud  edit.) 

Ai  topower  to  grant  renewals  qf  leates,"] 一 Where,  how- 
ever, it  has  been  customary  to  grant  or.  renew  leases  for  lives, 
or  yesrs  determinable  on  lives,  of  any  parts  of  the  settled 
property  on  the  payment  of  fines  or  other  pecuniary  conside- 
ntioiu,  it  is  a  very  common  practice  to  insert  a  power  in 
the  settleinent  authorizing  tenants  for  life  or  in  tail  to  grant 
or  renew  such  leases,  upon  the  same  terms  on  which  the  • 
isme  have  been  usually  granted. 

Power  to  grant  building  lease，,"j 一 And  where  any  of  the 
settled  property  is  adapted  for  building  purposes,  power  to 
grant  builcung  leases  may  often  become  necessary. 

Am  to  power  to  grant  mining  setts  or  leases,'] 一 If  any  part 
of  the  settled  property  is  situated  in  a  mining  district,  it  will 
generaUy  be  proper  to  insert  a  power  aathonzing  the  settlor 
to  open  and  work  mines  on  his  own  account,  or  to  grant 
mining  setts  or  leases  empowering  others  to  do  so,  provided 
roch  grants  be  made  in  accordance  with  similar  grants  of 
»  like  nature  in  the  aurrounding  neighbourhood  or  district  ； 
for,  except  under  a  power  of  this  kind,  a  tenant  for  life^ 
ttnimpeachable  for  waste,  as  we  have  already  noticed,  although 
iJlowed  to  work  mines  and  quarries  already  open  for  his  own 
benefit,  will  not  be  allowed  to  open  new  mines,  or  to  make 
toy  grants  to  authorize  others  to  open  and  work  the  same. 

Power  for  trustees  to  ^ve  recetpts."]  —  Where  trustees  are 
aothorized  to  give  receipts  for  moneys  coming  into  their 
Wds  in  the  execution  of  the  trusts  of  the  settlemeot,  the 
|««t  plan,  instead  of  mendouing  the  names  of  the  truBtees, 
ia  to  declare  that  the  receipt  or  receipts  of  the  trustees  or 
^mtee  for  the  time  being  of  the  settlement  shall  be  a  dis- 
<^ttige  tor  all  money  expressed  to  have  been  received  by 
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them  in  the  execation  of  the  tnuta  of  the  settlement 
the  form 1 Con.  Free"  Part  IV.,  Section  lU.,  No. 
olfuue 18，  pp.  775,  776,  2nd  edit.)  ；  or  if  the 
the  trustees  are  to  be  mentioned,  then,  not  only  to  ezteod 
the  power  to  the  survivors  or  survivor  of  Uiem^  and  the  per- 
gonal representatiTeB  of  the  sunriTor,  but  to  ada  abo,  "  or 
other  the  trustees  or  trustee  for  the  time  being  of  these 
presents  ；，，  for  where  the  tnisteea  are  mentioiied  by  njune, 
then  every  trustee  who  has  accepted  the  trusts  must  concor 
m  Buch  receipt,  although  be  may  have  released  his  estate  to 
tJie  other  trustees  {Crewe  ▼•  Dicken,  4  Ves.  97)  ；  becaiuey 
notwithstanding  the  release  of  his  estate  to  his  co-trustees, 
he  cannot  delegate  the  personal  trust  or  oonfidence  reposed  in 
him;  but,  by  adopting  either  of  the  courses  above  recom- 
mended, it  will  be  unneoeasaiy  for  a  trustee  who  has  released 
the  trust,  and  his  estate  in  the  trust  property,  to  join  in  anj 
receipt;  nor  is  there  the  slightest  ground  for  contenomg 
that  a  ^rsonal  trust  or  confidence  was  given  to  the  trasteea 
named  in  the  instmineot  crealdng  the  power  ；  consequent! j， 
the  receipt  of  the  trustees  acting  in  the  trusts  for  the  time 
being  would  satisfy  both  the  words  and  the  spirit  of  the 
clause. 


Appointment  of  new  tnutees.] 一 In  penning  the  clause 
authorizing  the  appointment  of  new  trustees,  it  will  be 
proper  to  provide  that,  immediately  upon  the  appointment 
of  any  new  trustee,  all  the  trust  estates  shall  be  forthwith 
conveyed  and  assured  so  as  to  become  vested  in  him,  either 
jointly  with  the  surviving  or  continuing  trustee  or  trosteesy 
or  solely,  as  the  case  may  be,  and  then  to  add  that  every 
sach  new  trustee,  either  before  op  after  such  convejaace, 
shall  have  the  same  power  as  u  he  had  been  onginally 
appointed  a  trustee  by  the  deed  of  settlement  itself.  The 
latter  {portion  of  this  cuuiae  is  very  important  ；  for  it  has  been 
determined  that  a  mere  appointment  does  not  constitate  the 
appointee  a  complete  trustee,  and  that  he  cannot  act  as  snch 
until  the  trust  estate  has  been  legally  vested  in  him  by  an 
actual  conveyance  or  aasignment  oi  the  property : (Iror- 
burton  v.  Santfys^ 14  Sim.  622  ；  and  see  Bennett  v.  Burgis^ 
6  Hare,  295.) 

As  to  the  dauH  of  indemnity  ia  trustees.} 一 The  oonclnding 
daufle  of  a  deed  of  settlement  ia  a  proviso  which  professes  to 
exonerate  the  trustees  from  the  acts  or  defiiults  of  thdr  co- 
trustees; for  involuntary  losses  ；  for  liabilities  under  reo6^>t» 
in  whidti  they  shall  have  only  concurred  for  conformity  ；  and 
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also  from  being  accountable  for  any  banker,  broker,  or  other 
person  in  whose  hands  any  of  the  trust  moneys  may  be  de- 
posited for  safe  custody  or  otherwise,  or  the  sufficiency  of 
any  securities  in  or  upon  which  any  of  the  trust  moneys  may 
be  invested,  or  any  other  loss  that  may  happen  to  the  trust 
estate,  imlesa  through  the  wilful  default  of  such  trustees 
respectively.    But  this  clause,  although  worded  in  terma 
expressiye  of  ample  indemnity,  is  in  reality  a  mere  formal 
datue,  to  which  a  court  of  equity  pays  very  slight  regard, 
and  wluch,  in  reality,  does  not  mieve  the  trustees  from  any 
of  their  equitable  responsibilities,  nor  afford  them  any  fiirther 
protecdon  than  they  would  have  been  entitled  to,  if  the 
clause  bad  been  left  out  of  the  settlement  altogether.  In 
fact,  the  responsibilities  of  trustees  are  so  great,  and  possess 
so  Tery  few  advantages,  tbat  it  seems  surprising  that  per- 
sons actually  cognizant  of  them  should  be  found  to  accept 
80  thankless,  troublesome,  unprofitable,  and  dangerous  an 
office  ；  there  being  so  many  ways  by  which  a  trustee,  without 
•nv  default  whatever  on  his  own  part,  may,  by  the  mis- 
conduct of  a  co-trustee,  incur  liabilities  which  may  involve 
him  m  very  heavj  expenses,  if  not  in  utter  ruin.   Thus,  if  a 
trustee,  on  a  representation  by  his  co-trustee  that  money  is 
臂 anted  to  carry  on  the  affairs  of  the  trust,  joins  in  a  power 
of  attorney  for  the  sale  of  stock,  or  in  the  reconveyance  of  a 
mortgage,  and  permits  the  proceeds  to  go  into  the  hands  of 
^€ latter,  a  clause  oi indemnity,  like  the  one  we  have  just 
•Glided  to,  would  in  nowue  exonerate  the  concurring  trustee 
fn)m  seeing  to  the  application  of  the  trust  moneys :  (Brice 
7-  St6ke$, 11 Vc38.  510;  Bone  v.  Cook,  3  Sim.  271.)  Neither 
u  there  any  instance  in  which  a  clause  of  indemnity  can  be 
relied  upon  to  exonerate  a  trustee  who  joins  in  a 
rweipt  from  the  responsibility  he  thereby  incurs,  although 
fiot  one  farthing  of  the  money  actually  passes  through  nu 
^ds;  nor  in  any  case  in  which  he  would  otherwise  be 
•ccooDtable  will a  clause  of  this  kind  relieve  mm  from 
raponsibility.    Still,  it  appears  tbat  if  a  trustee,  by  the 
'^^tion  or  with  the  consent  of  the  cestms  que  trust,  per-  • 
outs  the  CO -trustee  to  get  the  trust  moneys  into  his  hoDds, 
the  latter  afterwards  misapplies  the  same,  the  concurring 
れ stee  would  not  be  aocountable  for  these  moneys,  so  far, 
M  My  rate,  as  the  ce9tm»  que  trust  who  directed  or  consented 
to  the  receipt  of  such  moneys  by  the  co-trustee  are  con- 
Nor  is  a  trustee  liable,  who,  with  the  consent  of  all 
the  parties  interested,  lets  the  money  remain  in  the  hands  of 
*perion  who  becomes  insolvent :  (Ree き v.  WUUams,  De  Grex 
&  。•  ol4.)   So,  in  the  case  of  an  attorney  who  had  part  of 
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the  trust  fVinds  in  hia  hands  becoming  insolTeiit,  a  trustee 
will  not  be  chargeable  if  the  business  wu  transacted  in  the 
ordinary  manner,  without  any  circumstance  to  show  snspicioiu 
And  in  certain  other  caaes,  also,  where  a loss  is  occasioned 
bj  the  failure  of  bankers  with  whom  the  money  is  deponted, 
the  rule  of  equity  seems  to  be,  that  where  the  deposit  was 
made  from  neceuity,  or  oonformably  to  the  common  usa^ 
of  mankind,  a  trustee  or  executor  making  such  deposit  will 
not  be  held  responsible  for  the  loss :  (see 15  L.T.  Rep.  530.) 
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CHAPTER  HL 

POST-NUPTIAL  AND  VOLUNTARY  SETTLEMENTa 

PosT-wupTiAi*  settlements  are  usually  made  in  pursuance  of 
Mticles  entered  into  prior  to  the  marriage,  but  sometimes  they 
are  made  for  the  puipose  of  settling  property  which  has  not 
been  compriaed  or  referred  to  in  any  previous  settlement.  In 
the  first  instance,  the  settlement  will  be  as  binding  and 
effectual,  as  if  entered  into  before  the  marriage  ；  because, 
being  executed  in  accordance  with  an  agreement  entered  into 
previotaly  to  the  marriage,  the  marriage  ifl  a  sufficient  con- 
sideration to  support  the  whole  assurance  ；  whereas,  m  the 
Utter  instance,  the  marriage  consideration  is  wanting,  without 
^Wch  the  settlement  is  a  mere  voluntaiy  deed,  binding  cer- 
*ajnly  upon  the  settlor  himself,  but  void  in  all  cases  as  against 
&U  creditors  to  whom  he  was  indebted  at  the  time  he  executed 
the  settlement,  and  also  against  all  purchasers  bona  Jide、  and 
for  Talaable  consideration  without  any  reference  as  to 
vhether  such  purchaser  had  or  had  not,  at  the  time  he 
effected  his  purchase,  anjr  notice  of  the  settlement.  And 
wben  the  settlement  consists  of  household  frirniture  or  other 
poveable  property  of  wliich  the  settlor  b  allowed  to  remain 
w  the  visible  ownership,  it  will  be  voia  as  against  creditors, 
^rthout  any  reference  as  to  whether  the  settlor  was  acttially 
m  debt  or  not  at  the  time  he  executed  such  settlement. 


ん topost-nuptial  setdemenU  made  under  a  decree  or  order 
Qmrt  of  Chancery I\ ~" There  ia,  however,  one  kind  of 
post-nuptial  aettlement  not  made  in  pursuance  of  any  articles 
？ r  agreement  prior  to  the  marriage,  which  will  be  as  bind- 
ing and  conclusive  as  if  all  those  OTeliminary  proceedings  bad 
^*en  regularly  sone  through.  This  occurs  in  post-nuptial 
aettlemente  made  under  a  decree  or  order  of  tne  Court  of 
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Chancery,  in  those  cases  where  a  man  has  married  a  minor 
without  the  consent  of  her  parents  or  guardians,  under  whxh 
circumstances  the  court,  on  the  information  of  the  Attorney 
General,  at  the  relation  of  the  parent  or  guardians,  may 
declare  a  forfeiture  of  any  interest  which  the  offending  party 
has  obtained  by  the  marriage,  and  may  secure  snch  interest 
for  the  innocent  party,  and  the  issue  of  the  mama^  ；  or,  if 
both  are  guilty,  may  secure  it  for  the  issue,  with  a  oiscre- 
tionary  provision  for  the  offending  party,  having  due  regard 
for  the  benefit  of  the  issue  of  that  or  of  any  future  mamage, 
which  ifl  carried  into  effect  by  a  settlement  made  under  the 
directions  of  the  court :  (4  Geo.  4,  c.  76,  as.  23,  24,  25  ； 
Attorney  OsneroL  v.  Seveme,  I  Coll.  313.) 

Voluntary  conveyances  when  intended  to  effectuate  the  objects 
of  a ほ] 一 But  besides  post-nuptial  voluntary  settlements 
m  favour  of  the  settlor's  wife  and  family,  settlement*  by 
way  of  deeds  of  gift  have  often  been  made  in  favour  of  other 
persons,  and  to  elffect,  as  nearly  as  may  be,  the  purpos^  of 
a  will.  Instruments  of  this  kind  were  generally  resorted  to 
with  a  view  of  evading  the  probate  and  legacy  duties  ；  but 
this  purpose,  so  far  as  the  legacy  duty  is  concerned,  is  now  • 
defeated  by  the  Succession  Duties  Act  (16  & 17  Vict,  c  51)， 
by  which  all  property,  real  and  personal,  which  devolves  upon 
aiy  party  after  the  death  of  the  settlor,  b  rendered  bable  to 
the  fike  duties  that  were  formerly  chargeable  upon  legacies. 
One  important  object  may,  however,  be  even  yet  attained 
by  adopting  an  instrument  of  the  above  kind,  which  w 
saving  of  the  probate  duties  and  proctor's  bills,  and  the 
trouble  always  incidental  to  the  probate  of  a  will;  and  bv 
reserving  a  power  of  revocation,  most  of  the  advantages  of 
a  will  may  be  thus  achieved. 

Power  of  revocation  not  alone  sufficient  to  render  ike  in- 
itrument  testamentary.']— It  was,  indeed,  at  one  Ume  con- 
gidered,  tbat  the  reservation  of  a  power  of  revocation  would 
have  rendered  the  whole  instrument  testementary  m ite 
operation,  whereby  all  the  legal  consequences  ofa  wiU  would 
have  Attached  upon  it,  so  that  it  would  l»»ve  required  pro- 
bate  in  like  manner  as  any  other  ordinary  will. Thw  subject 
湖 fully  discussed  in  Attorney  Oenertd  v.  J  one*:  (FruSeo.) 
In  tbat  case,  A.  by  indenture  dated  the  25tli  day  of  March, 
1813  as8i<^ned  for  a  nominal  pecuniary  consideration  certam 
leasehold  property  to  C.  and  D.;  and  also  certain  stock  m 
the  £unda,  wUh  the  dividends  which  should  be  due  thereon  ol 
the  time  of  his  decease,  the  arrears  of  any  pension  that  oagM 
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be  due  to  him  at  the  time  of  his  death^Q)  and  his  household 
furniture,  &c.，  and  all  other  his  personflJ  estate  then  belong- 
ing to  him,  or  which  should  belong  to  him  at  his  decease, 
upon  trost  for  himself  for  life,  and  after  his  decease  for  B. 
(an  illegitimate  daughter.)  liie  instrument  reserved  to  A. 
B  power  of  revocation  by  deed  or  will.  By  will,  dated 
April 16, 1813,  A.  confirmed  the  deed,  except  as  to  certain 
pferticolars,  in  which  he  specified  and  appointed  the  same 
persons  as  were  trustees  in  the  deed  executors.  A.  did  not 
part  with  the  stock,  or  part  with  the  possession  of  the  as- 
signed property,  or  even  communicate  to  the  trustees  the 
existence  of  the  deed,  which  he  retained  in  his  own  custodjr. 
The  c|uestion  was  whether  the  property  assigned  by  this  will 
was  bable  to  legacy  duty,  and  three  of  the  Barons  of  the 
Exchequer  decided  in  the  affirmative,  contrary  to  the  opinion 
of  Baron  Wood,  who,  with  all  due  deference  to  the  other 
learned  barons,  was  the  only  one  of  them  who  seemed  to 
take  a  correct  view  of  the  case.  The  judgment  is  far  too 
long  for  insertion  here,  but  the  drcumstances  which  guided 
it  f^pear  to  be  as  follow : 1. The  circumstance  of  the  con- 
fltderation  being  a  nominal  one.  2.  That  the  trust  for  the 
grantor  was  not  to  receive  the  dividends  merely,  but  implied 
a  power  in  him  to  dispose  of  the  property  as  he  should  think 
l^roper.  3.  That  he  kept  the  deed  in  his  own  possession  ； 
sever  transferred  the  stock,  nor  invested  the  trustees  with 
the  control  of  the  property,  or  even  informed  them  ot it. 
4.  That  though  the  legal  estate  was  in  the  trustees,  the 
actual  ownership  remained  in  the  grantor.  5.  That  the 
deed  professed  to  grant  the  property  of  which  the  maker 
should  be  possessed  of  at  the  time  of  his  decease,  which, 
otherwise  tnan  as  a  will,  he  could  not  not  do.  6.  That  it 
contained  a  power  of  revocation  hy  the  most  informal  in - 
stroment ;  and,  lastly,  that  the  will,  by  referring  to  and 
confirming  the  deed,  threw  a  testamentary  character  over 
the  whole. 

ObservaHons  upon  Attorney  General  y.  Jonei,"] 一 Now  with 
respect  to  the  first  circumstance,  viz.,  the  consideration 
being  a  mere  nominal  one ~> that,  instead  of  conferring  a 
testamentary  character  on  the  instniinent,  discloses  a 
directly  contTAiy  intention,  it  being  altogether  inconinsteDt 
with  a  will  to  meDtion  any  consideration  whatever,  although 


(M  The  propertj  abore  enumerated  in  italics  was  incapable  of  pass- 
ing oy  a  deed  of  settlement,  which  is  only  capable  of  comprehending 
nieh  property  u  the  Mttlor  is  poaseased  of  at  the  time  he  execute!  it 
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it  is  rarely  omitted  in  a  deed,  and  in  most  instances  forms 
one  of  its  essential  qualifications.   All  that  can  possibly  be 
inferred  from  it  is  that  the  deed  was  made  upon  a  Tolaounr, 
and  not  upon  a  good  or  valuable,  consideratioo.  Neither, 
as  a learned  writer  when  treating  on  this  subject  obLerfes 
(1 Jarm.  on  Wills,  17),  do  the  arguments  founded  upon  the 
retention  of  the  deed  appear  to  be  more  convinciog  ；  for 
though  these  circumstances  are  very  often  im portent  when 
the  claims  of  creditors  and  purchasers  are  under  considen- 
tlon,  yet  it  has  never  been  ruled  that,  in  order  to  render  a 
settlement  binding  on  a  settlor's  own  representativea,  the 
deed  must  be  disctosed,  and  the  possession  of  the  pro| 
relincjuisked  by  him.   Nor  can  we  see  bow,  upon  any  ， 
principle,  it  could  be  held  that  no  estate  passed  upon  wbi 
the  deed  was  to  operate  in  the  settlor's  luetime,  when,  in 
point  of  fact,  the  whole  legal  estate,  all  the  estate  that  a  oonit 
of  law  could  recognize,  actually  passed  out  of  the  settlor, 
and  became  instantly  vestea  in  the  trustees.   In  case  of  tbe 
settlor  being  ousted  from  the  property,  the  trustees  alone 
could  have  brought  ejectment  for  its  recovery,  aiul,  in  reality, 
upon  their  legal  title  only,  they  misht  have  entered  upon 
and  ejected  the  very  settlor  himself.  Was  there  ever  a  case, 
as  Mr.  Baron  Wood  aptly  remarked,  where  an  estate 
by  will  in  the  lifetime  oi  the  testator  ？  and  yet  here  the  wIm 
legal  estate  actually  passed  in  the  settlor's  lifetime.  Asto  ^ 
circumstance  of  tbe  settlor  intending  to  include  the  wW 
the  property  he  might  be  possessed  or  at  the  time  of  hb  di 
that  onlv  tends  to  show  tnat  he  wished  to  include  more 
the  deed  was  capable  of  embracing,  and  not  that  he  meuit  to 
resort  to  another  mode  of  disposition.   Nor  does  the  mere 
fact  of  referring  to  the  deed  by  the  will  afford  any  inferenoe 
of  a  desijgn  to  tnrow  a  testamentary  character  over  the  whole 
course  of  proceeding  ；  for  how  often  do  testators  refer  to  deeds 
for  Uie  purpose  of  confirming  some  antecedent  dbpodtion  of 
property  by  those  instruments.  And  with  respect  to  the  power 
of  revocation,  the  insertion  of  such  a  dauae,  so  ftr  from  incH- 
catiog  an  intention  to  make  a  will,  discloses  •  totallr  dif- 
ferent intent  ；  for  a  will  being  of  an  ambulatory  nati  ~ 
clause  of  revocation  is  necessary  to  render  it  rev< 
whereas  such  clause  is  absolutely  neceasary  to  render  a 
80.  "  Suppose,"  as  Baron  Wood  remarked,  "there  had 
no  power  of  revocation,  would  it  not  have  been  Talid  aa  a 
deed  P  and  suppose,  in  that  case,  the  party  had  made  a inll 
disposing  of  the  proDcrty  differently,  that  will  would  not 
avail  i^ainst  the  deed  ；  but  the  deed,  notwithBtanding  the 
alteration  of  the  will,  if  he  had  not  reBerved  the  power,  would 
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prevail  agunst  the  will.  That  shows  it  is  a  deed.  If,  on  the 
other  hand,  he  had  made  a  will,  and  then  another,  the  second 
would  have  been  a  revocation  of  the  first."  And  in  a  sub- 
sequent case  (^Thomson  v.  Browne^  3  Myl. &  Kee.),  Lord 
Cottenham,  then  Sir  C.  C.  Pepys,  M.  R.，  alluding  to 
Aitomey  General  v.  Jones,  observed,  "  that  if  there  be  any- 
thing in  the  decision  to  support  the  notion,  that  where  a 
person  by  deed  settles  property  to  his  own  use  during  his 
life,  and  after  his  decease  for  the  benefit  of  other  persons,  a 
power  of  revocation  in  such  a  deed  alters  the  character  of 
the  instrument,  and  renders  it  testamentary,  I  can  only  say 
that  if  this  were  law,  a  great  number  of  transactions,  the 
Tslidit^  of  which  have  never  been  doubted,  would  be  liable 
to  be  impMBached."  And  in  the  case  last  referred  to,  not- 
withstanding the  settlor  had  reserved  to  himself  a  power  to 
revoke  the  trusts  therein  declared,  and  to  appoint  others  in 
lien  thereoi,  bis  honour  decided  that  the  instrument  was  not 
thereby  rendered  testamentarj. 

Reservation  of  poioer  of  revocation  insufficient  to  render  a 
wdimtary  settlement  testamentary. 】 一 It  seems  perfectly  clear, 
therefore,  that  the  circumstance  of  a  power  of  revocation 
being  reserved  to  the  settlor,  will  not  render  the  deed 
testamentary,  and  it  is  also  equally  clear  that  the  insertion 
of  trusts  to  pay  certain  sums  of  money  in  the  same  form  as 
in  a  will,  does  not  confer  a  testamentary  character  upon  the 
instniment.  There  is，  however,  one  great  drawback  to  a 
deed  of  ^ft,  as  an  effectual  and  complete  disposition,  which 
18,  that  it  is  only  capable  of  comprehending  such  property 
as  the  settlor  is  possessed  of  at  the  time  he  executes  it,  which 
renders  it  unadapted  to  the  settlement  of  every  kind  of  pro- 
perty that  is  of  a  changeable  or  fluctuating  nature,  or  to  any 
after-acquired  property  the  settlor  may  afterwards  possess, 
and  often  causes  a  question  to  arise  as  to  what  particular  items 
of  the  settlor's  property,  to  which  the  words  in  the  descrip- 
tion in  the  settlement  may  be  applicable,  actually  pass  under 
it.  The  best  way  of  avoiding  these  evils  is  to  have  a 
schedule  or  inventory  made  out  at  the  time  the  deed  is  ex- 
ecuted, in  which  should  be  set  out  the  several  articles  it  is 
designed  to  comprehend.  This  schedule  or  inventory  may 
bo  either  indorsed  upon  the  deed  of  settlement,  or  referred 
to  in  it.  And  in  order  to  carry  out  the  object  to  its  fullest 
extent,  the  settlement  should  be  accompanied  by  a  will,  in 
which  the  settlement  and  its  object  should  be  recited  ；  which 
object  should  be  perfected  by  bequeathing  by  the  will  all  such 
artidefl  as  the  deed  was  incapable  of  comprehending,  and 
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these  it  mn ス be  declared  shall  be  held  upon  the  same  trusts 
Bs  those  limited  by  the  deed  itself. 

Sow  a  deed  of  past-m^tud  settlement  ihonld  be  penmed,'] — 
A  deed  of  post-nuptial  or  yoluntary  settlement,  where  the 
objects  are  the  same,  is  penned  in  much  the  same  manner  as 
an  ordinaiy  marriage  settlement. 

ParftV*.]  一  The  usual  parties  are  the  settior  and  the 
trustees  of  the  settlement  ；  but  the  parties  taking  benencmDjr 
under  it  are  seldom  named  as  parties  in  the  premises  of  the 
deed,  even  where  the  settlor's  wue  forms  one  of  them,  in 
i9h\ch  respect  this  mode  of  assarance  differs  from  a  regular 
imuriage  setdementy  in  which  the  wife  is  always  named  as 
one  of  the  parties. 

RecitaU.'] 一 Recitals  me  not  often  introduced  bejond  the 
simple  recital  that  the  settlor  is  desirous  of  making  the  settle- 
ment (see  the  form 1 Con.  Prec.,  Part  IV. ，  Section  ILL, 
No.  I"  clause  2,  p.  759,  2nd  edit.),  but  this  recital  u  very 
often  omitted.  Where,  howerer,  any  portion  of  the  settled 
property  consists  of  stock  in  the  public  funds,  whidi  has 
Deen  transferred  into  the  names  of  tne  trustees  of  the  settle- 
ment,  it  is  usual  and  proper  to  recite  that  circnmstance : 
(see  the  form 1 Con.  Prec,  Part  IV"  Section  HI.,  No.  m.， 
clauses  2,  3，  and  4，  pp.  769,  770,  2nd  edit.)  And  where  the 
settlor  derives  his  power  of  disposition  by  means  of  a  power 
of  appointment,  it  will  be  proper  either  to  redte,  or  at  any 
rate  to  refer  to,  the  instrument  creating  such  power,  bat 
which,  whenever  brevity  is  an  object,  may  be  done  very 
shortly  in  the  testatum  dause  of  the  deed  of  setUemeiit  in 
the  manner  we  have  already  pointed  out :  (see  ante,  p.  204.) 

Testaium  clause.'] Where  the  settlement  18 in  fiivour  of* 
the  settlor's  wife  and  children,  it  will  be  sufficient  to  st4ite 
the  consideration  to  be  the  natural  love  and  anection  which 
the  settlor  bears  towards  those  members  oi  bis  familr,  which 
forms  a  good,  though  not  a  valuable,  consideration  ；  but  it  u 
the  uflual  practice  to  express  also  in  this,  andouglit  alwa^  to 
be  done  in  all  other  cases,  a  nominal  necuniaiy  consideration  ； 
as  that  five  op  ten  shiUings  has  been  paid  to  the  settlor  by 
the  trustees  of  the  settlement  in  consideration  of  which  the 
former  conveys  or  assigns  the  settled  premises  to  them,  to 
hold  to  the  uses,  or  upon  the  trusts,  of  each  settlement. 

Operative  words,  description  of  paroeli,  general  uwd9、  ffcJ] 
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Hie  operative  words  are  tiie  same,  and  the  parcels  and 
general  words  should  be  set  oat  and  inserted  in  precisely  the 
same  manner  as  in  an  ordinary  deed  of  marriage  settlement. 

MabemdnmJ]  —  Jn  the  habendum  daiue,  in  deeds  of  volnn- 
tary  aetdement  of  real  property  in  which  the  settlor  intends 
to  retain  the  benencial  ownership  during  his  lifetime,  cautious 
practmonen  have  been  in  the  habit  of  Testing  the  use 
m  the  trustees  of  the  settlement  for  the  purpose  of  ob* 
riatixig  waj  objections  that  might  be  raised  to  tne  operation 
of  the  nurtmiiient  on  the  ground  that  no  estate  actually 
phased  from  the  settlor  ；  but  such  a  course  was  wholly  un- 
neoessaiy  ；  for  a  Toluntiuy  settlement  will  be  quite  as  Talid, 
sua  just  M  readily  avoided  by  him,  so  far  as  his  powers  oi 
ftTotdiiig  it  extend,  whether  he  takes  a legd,  or  a  mere  equit- 
able estate  under  it,  and  will  be  equally  binding  as  against 
sobsequent  creditors  in  the  one  case  as  the  other. 

A»  to  power,  of  appointment  under  voluntary  setdemeaUJ] 一 
In  Toluntarj  aettlemeDta  it  is  also  a  common  practice  to  limit 
an  ftbflolate  power  of  appointment  to  the  settlor,  the  other 
limitttdoiiB  in  the  settlement  oeing  only  to  take  effect  in 
defiuilt  of  appointment.   By  adopting  tnis  course,  most,  if 
not  all,  the  olnecto  of  a  power  of  revocation  might  be  ob- 
tained; and  tnos  that  dause  might  bo  dispensed  with,  and 
the  settlor  still  preserve  an  absolute  power  of  disposition  over 
the  settled  property,  if  there  reallj  was,  but  which  in  fact 
there  is  not,  any  objection  to  retaining  the  revoking  power, 
OQ  the  firroand  of  its  conferring  a  testamentary  operation 
apoa  the  inBtrament.   But  even  without  any  power  of  revo- 
cation, or  the  reservation  of  any  power  of  appointment  over 
the  property,  it  is  in  the  settlor's  power  at  any  time  to 
defeat  tne  aetUement  by  selling  such  property  to  a  b<md  fide 
jmrckaser  for  valuable  consideration  ；  and  as  the  statute 
27  Eliz.  c  4，  expressly  declares  all v olantary conveyances  to 
be  Toid  as  against  such  purchaBen,  it  will  be  perfectly 
immaterial  whether  the  purchasers  have,  or  have  not,  any 
notice  of  the  settlement  (metcalf  v.  Pidvertoft, 1 Ves.  &  Bea. 
84)，  the  statute  recemng  the  same  construction  in  courts  of 
eqmtjr  as  in  courts  of  law,  and  comprehending  copyhold 
as  well  as  freehold  property :  (Currie  v.  Hind^ 1 Myl. 
&  Cra.  580.)   So,  where  a  power  is  exercised  under  ti 
Tohmtny  settlement,  and  that  power  is  afterwards  exe- 
cuted for  a  valuable  consideration,  the  purchaser  will 
have  the  benefit  of  it:  (^Hart  v.  MiddUhuraty  3  Atk.  377.) 
Neither  is  it  necessary,  in  order  to  enable  a  purchaser  to 
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take  the  benefit  of  the  aboTe-mentianed  statate,  that  the 
legal  estate  should  have  been  acttiaUj  oooTejed  to  him  ；  for 
an  equitable  interest  entitling  a  party  by  contract  to  dotbe 
it  with  a legal  title  makes  such  a  party  a  purchaser  in  the 
eye  of  a  court  of  e<}mty :  {Bvckle    MitchM, 18  Vea. 1 10.) 
And,  notwithstanding  a  contrary  doctrine  not  long  since  pre- 
vailed  (Kers&n  v.  Domer^  9  Bi^.  76),  it  has  been  smee 
decided  {LUter  v.  Turner,  7  L,  T.  Rep.  3),  that  where  the 
title  deeds  are  deposited  by  way  of  security  with  a  banker, 
the  latter  will  be  considered  as  a  purchaser  within  •  the 
meaning  of  the  statute,  and  consequently  as  sudi  be  entitled 
to  avoid  the  settlement.   But  it  has  been  recently  hela,  that 
a  judgment  creditor  is  not  a  purchaser  for  valuable 
sideration  within  the  statute :  (Beavan  v.  Eari  of  Oxford, 
26  L.  T.  Rep.  277.)  Nor  will a  settlor  be  allowed  to  defeat 
the  settlement  by  a  subsequent  Yolantary  settlement,  or  upon 
a  mere  nominal  consideration,  unless  he  haa  reseryed  to  him- 
self a  power  of  revocation  by  the  prior  settlement :  (JRoe  v. 
Bautlege,  Cowp.  705.) 

How  deed  should  be  penned  when  deiigned  to 
operation  of  a  tm".] — Where  the  settlement  is  den(^ 
stand  in  the  place  of  a  will,  the  trustees  are  freqi 
directed  to  apply  a  portion  of  the  trast  moneys  in  disc  ^ 
of  the  settlor's  debts  and  funeral  expenses,  and  also  to  paj 
certain  sums  of  money  to  the  several  persons  therein  lutDDted, 
in  the  same  manner  as  trusts  for  the  payment  of  legacies 
are  declared  in  an  ordinary  will : (see  the  form 1 Cod. 
Prec,  Part  III.,  Section  lU.,  No.  VI.,  daase  10,  p.  794, 2nd 
edit.)  In  like  manner  also,  substituted  tnuto  why  be 
declared  of  gifts  made  to  parties  to  take  effect  after  the 
settlor's  decease,  where  the  parties  in  whose  favour  ther  arc 
made  chance  to  die  in  his  lifetime,  and  it  may  be  declared 
that  the  same  shall  fall  into  and  become  port  of  a  rendmiy 
trust  fund  :  (see  the  form 1 Con.  Prec.,  Part  IV.,  SecLlII^ 
No.  VI.,  clause 11, p.  794,  2nd  edit.) 

Power  to  change  trustees,  and  authorizing  trustee*  togict 
receipts."] ~~ Power  to  change  trustees,  and  authorinng  tras* 
tees  to  give  receipts,  should  be  inserted  in  precisely  the  sanu' 
manner  as  in  a  regular  marriage  settlement. 
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CHAPTER  IV. 

SEPARATION  DEEDS. 

Deeds  of  separation  between  husband  and  wife  have  been 
looked  upon  with  an  unfavourable  eye  by  the  courts  both  of 
law  aad  equity,  as  being  contrary  to  the  policy  of  the  law 
which  fixes  tne  duties  of  domestic  life.    Still,  for  all  this, 
coaita,  both  of  law  and  equity,  have  determined  in  favour 
of  the  validity  ofsettlemenU  ot  this  nature.  The  ecclesiastical 
courts,  however,  still  refuse  to  uphold  such  an  arrangemeDt, 
or  to  recognize  a  contract  for  future  separation  to  be  binding, 
« thjj  would  be  to  establish  a  peculiar  and  anomalous  species 
of  diyorce.    On  this  account,  therefore,  it  seems  that  such  a 
<Wed  could  not  be  pleaded  in  bar  in  a  suit  in  the  ecclesiastical 
oonrt  for  a  restitution  of  conjugal  rights :  {St,  John  y.  St, 
John, 11 Yes.  530.)    Still,  if  a  Husband  should  so  proceed 
in  opposition  to  his  agreement  not  to  do  so,  a  court  of  equity 
woula  restrain  him  by  injunction  (1 Jac.  140),  although  it 
would  be  otherwise  if  the  wife  were  to  sue  the  husband  ；  as 
can  neither  enter  into  a  contract,  or  execute  a  deed  ；  the 
husband's  only  protection  in  such  a  case  is  to  have  a  cove- 
nant from  the  trustees  of  the  separation  deed,  indemnitying 
^im  from  any  proceedings  instituted  by  her  for  the  above 
porposes,  and  to  proceed  against  the  trustees  upon  such 
covenant  in  case  of  her  instituting  aay  such  proceedings 
ftgaiiut  him. 

Husband  should  be  indemnified  against  the  vaif"  debts,  Ar.] 
—In  addition  to  the  above-mentioned  covenant,  the  deed 
onght  also  to  contain  a  covenant,  either  from  the  trustees, 
or  some  friend  or  relation  of  the  wife,  to  indemnify  the  huB- 
t«nd  against  any  debta  or  liabilities  his  wife  may  contract  or 
iflcor,  and  for  which  he  may  become  in  any  way  responaibhs 
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This  is,  indeed,  essential  to  the  complete  Taliditj  of  the 
settlement  ；  for  unless  either  a  covenant  to  tbe  above  eSect^ 
or  some  other  Bufficieot  or  valaable  consideration,  be  inserted, 
the  deed  of  settleinent  will  be  considered  on  the  same  footing 
as  any  other  deed  of  voluntary  fletdement,  and,  as  such,  he 
liable  to  be  avoided  by  either  creditors  or  sabee^uent  pnr- 
diasera.  But  if  such  a  covenant  of  indemnity  be  inserted,  it 
will  be  considered  as  a  valuable  consideration,  and  render 
the  deed  efiectnal  both  as  against  creditors  and  purchaaen. 
It  will  be  the  duty,  therefore,  of  the  soliciton  acting  on 
behalf  of  both  the  parties,  to  see  that  this  clause  is  inserted 
m  the  separation  deed  ；  on  the  one  side,  for  tbe  purpose  of 
iDdemniiying  the  husband  against  his  wife's  future  debts  or 
liabilities,  and  on  the  other,  to  give  complete  efficacy  to  the 
deed  by  conferring  such  a  valuable  oonsidenUioii  as  will 
render  it  effectual,  not  only  as  against  the  husband  himself, 
but  also  all  other  persons  rightfully  claiming  through  or 
under  him :  (see  the  form 1 Con.  Free"  Part  IV.,  becdon 
IV.,  No.  I"  clause  9，  p.  805,  2nd  edit.) 

Obfects  to  he  embraced  in  a  separation  deedJ] ~~ The  objects 
oi  deeds  of  the  above  kind,  therefore,  appear  to  be ~ 1, to 
sanction  the  parties  to  live  separate  and  apart  from  each 
other  ；  2,  to  make  a  provisioii  for  their  separate  maintenance 
during  such  separation  ；  and  3,  as  far  as  the  husband  is  con- 
cerned, to  indemnifyr  him  against  any  debts  or  liabilities  his 
wife  may  incur,  and  for  which  he  may  be  in  any  way  liable 
on  her  account. 

As  to  BetUemeni  of  future  properly  of  the  wtfe,'\ ― Before 
executing  an  instrument  of  tnis  una,  it  will oe  proper  for 
the  parties  acting  on  behalf  of  the  wife  to  come  to  a  proper 
understanding  wjth  the  husband  respecting  any  future  pro- 
perty the  wife  may  acquire,  and  whether  or  not  the  husbaiui 
IS  to  have  any  benefit  from  it,  and,  if  so,  whether  he  is  to  enjoy 
it  to  the  full  extent  the  law  would  confer  it  upon  him  ；  or  if 
not,  or  in  case  he  is  to  derive  no  benefit  from  it  whaterer, 
then  an  express  provision  to  that  effect  should  be  inserted  m 
the  deed  ；  in  addition  to  which,  in  the  latter  case,  the  husband 
should  be  made  to  enter  into  a  covenant  to  execute  all  such 
assurances  as  may  be  necessary  for  vesting  such  after-aoqiiired 
property,  and  the  absolute  power  of  oispositioii  over  the 
same  in  the  wife,  or  her  trustees,  or  such  other  persons  as 
she  may  think  proper  to  appoint :  («ee  the  form 1 Con.  Prec, 
Part  IV"  Section  IV.,  No.  I.，  clauMS  5  and  6，  p.  803,  2nd 
edh.  ；  UL  ib.  dauses  A.  and  B.) 
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proper  parties  to  be  named  m  the  deed.] 一 The  proper 
ties  to  a  deed  of  this  kind  are  generally  the  husband, 
and  the  trustees  of  the  settlement,  and  oftentimes  some 
id  or  relation  of  the  wife  also  concurs  in  the  settlement, 
for  the  purpose  of  indemniiyiDg  the  husband  against  his 
wife's  debts  and  liabilities,  or  any  proceedings  which  she 
mar  institute  in  the  ecclesiastical  courts  for  a  restoration  of 
ooDjagal  rights.  It  is  always  proper  to  name  the  wife  as  a 
party  ；  for,  notwithstanding  she  cannot  be  legally  bound  by 
It,  it  will  at  any  rate  show  that  she  was  in  fact  a  concurring 
pfirtj  to  the  settlement,  and  that  it  was  made  and  entered 
mto  with  her  full  knowledge  and  approbation. 

Recitals.'] 一 It  is  usual  in  separation  deeds  to  recite  that  dif- 
ferences have  arisen  between  the  husband  and  wife,  iu  conse- 
quence of  which  they  have  agreed  to  live  separate  from  each 
other  ；  and  where,  as  is  commonly  the  case,  the  separate  main- 
tenance of  the  wife  is  to  consist  of  an  annual  allowance,  the 
deed  seldom  contains  any  furtherrecitals :  (see  the  form 1 Con. 
Prec.,  Part  IV.,  No.  IV. ，  clause  2，  p.  802,  2nd  edit.)  But 
in  some  particular  cases,  as,  for  example,  where  stock  in  the 
public  funds  is  set  apart  for  the  purpose  of  affording  the 
income  of  the  wife's  separate  maintenance,  and  in  which 
case  the  stock  is  usually  tr&nsferred  into  the  names  of  the 
trustees  of  the  settlement,  it  will  be  proper  to  recite  such 
intended  provision,  and  also  the  transfer  of  the  stock : 
(see  the  form 1 Con.  Free,  Part  IV.,  Section  IV., 
No.  in.,  clause  2,  p.  815,  2nd  edit.)  Recitals  to  the  same 
effect  will  also  become  requisite  when  a  sum  of  money  is  paid 
into  the  hands  of  the  trustees  upon  trust  to  invest  for 
a  sunilnr  purpose :  (see  the  form 1 Con.  Prec,  Part  IV., 
Section  iV.,  No.  IV.,  clause  3，  p.  821,  2nd  edit.)  And 
where  the  property  which  b  to  form  a  fund  for  the  separate 
maintenance  consists  of  property  included  in  the  marriage 
settlement  of  the  husband  and  wife,  it  will  then  become 
necessary  to  recite  such  marriage  settlement,  and  to  show 
by  such  recital  that  the  parties  possess  a  sufficient  power 
over  the  settled  property  to  apply  it  to  the  purposes  of 
the  present  deed:  (see  forms  of  recitals  of  this  kind, 
1 Con.  Prec,  Part  IV.,  Section  IV.,  No.  V.,  clause  2, 
p.  824,  2nd  edit.  ；  id,  ib.  No.  VI.,  clause  6,  p.  828.)  In 
cases,  also,  where  any  arrangement  is  to  be  maae  as  to  the 
custody  or  disposal  of  the  children  of  the  marriage,  it  will  be 
proper  to  recite  those  arrangements,  and  also  the  manner  in 
which  they  are  intended  to  be  carried  out. 
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Operative  part  of  the  deed,"] 一 Separation  deeds  generalljr 
contain  at  least  three  testatum  clauses.  By  the  fint,  the 
husband  covenants  to  live  separate  and  apart  from  his  wife  ； 
by  the  second,  the  property  iff  settled  for  their  separate  main- 
tenance ； and  by  the  tmrd,  the  husband  ia  indemnified  against 
all  debts  or  Labilities  incurred  by  the  wife;  And  where 
various  kinds  of  property  are  settled  for  raiang  such  mainte- 
nance ； as  freehold  and  leasehold  estates,  household  furniture 
and  effects,  it  is  often  found  necessary  to  employ  sereral 
Aaaitional  and  distinct  testatum  clauses,  adapted  to  each 
particular  description  of  property  so  settled :  (see  the  forms 
1 Con.  Free,  Part  IV.,  Section  IV.,  No.  Ill"  clauses  3,  7， 
and 10,  pp.  815,  816，  817,  2nd  edit.) 

Tetiaium  by  which  husband  covwnanU  to  live  •eparate  from  the 
wife.'} 一 In  the  testatum  clause  by  which  the  husband  agrees  to 
live  separate  and  apart  from  his  wife,  the  covenant  mast  be 
entered  into  with  the  trustees,  or  some  friend  or  relatioii  of 
the  wiie  ；  and  though  it  is  proper  to  name  the  wife  as  a  party 
to  the  deed,  for  tne  reasons  we  have  previously  given,  it 
would  be  irregular  to  make  her  an  actual  contracting  puty 
to  a  settlement  upon  which  her  acts  could  have  no  cSfbct  ot 


above-mentioned,  the  husband  should  covenant  that  his  wife 
may  live  apart  from  him  in  the  same  maimer  as  if  she  irere 
sole  and  unmarried,  and  that  he  will  not  compel  her  to 
oohabit  or  live  with  him  by  any  ecclesiastical  censure,  or  any 
other  proceedings  whatsoever,  or  prosecute  any  person  for 
harbouring  or  protecting  her,  or  in  any  way  inteifere  with 
her  or  disturb  her  in  her  way  of  living :  (see  the  form  I  Con. 
Prec.,  Part  IV.,  Section  IV.,  No.  I"  clause  3,  p,  802，  2nd 
edit.; 

As  to  wife's  paraphernalia."] —— In  addition  to  tliis,  tbe  hus- 
band generally  covenants  that  his  wife  may  hold  and  possess 
her  clothes,  jewels,  and  other  paraphernalia,  for  her  sej^arate 
use,  and  dispose  of  the  same  in  the  same  maimer  as  if  she 
were  sole. 

Am  to  wife's  future  property  J\ 一 If  the  wife  is  to  have  the 
free  disposal  of  any  mtuie-acqmred  property,  the  husband 
must  enter  into  a  covenant  accordingly  ；  aDd  whenever  it  u 
probable  the  wife  may  succeed  to  any  real  estate,  in  order 
to  confer  an  absolute  disposal  over  this  oroperty  upon  her, 
it  will  be  advisable  to  insert  a  special  covenant  fit>m  the  hus- 
band that  in  case  any  such  real  estate  shall  at  any  time  daring 
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the  jomt  lives  of  the  said  husband  and  wife  happen  to  be 
given  or  devised  unto,  or  in  any  way  devolve  upon  her,  or 
upon  him  in  her  right,  that  he,  at  the  request  and  costs 
of  the  wife,  will  execute  all  such  assurances  for  conveying 
the  premises  to  such  uses  as  she,  notwithstanding  her  cover- 
ture, mar  appoint :  (sec  the  form  I  Con.  Prec.,  Part  IV., 
Sectioa  IV.,  No.  L,  clause  A.,  in  notis,  p.  803,  2nd  edit.) 
Besides  which,  unless,  which  under  circumstances  like  these 
rarely  happens,  it  is  intended  the  husband  shall  become 
tenant  by  the  curtesy  in  case  he  should  survive  his  wife,  it 
will  be  necessary  to  insert  a  covenant  from  him  not  to  claim 
anv  such  estate  ；  and  also,  at  the  expense  and  costs  of  tbe 
wile's  heir,  .to  release  to  the  latter  all  his  estate  in  the  pre- 
mises as  such  tenant  by  the  curtesy  as  aforesaid :  (id,  ib, 
ckase  B"  in  notU,  p.  804.) 

Teitatum  by  which  the  property  for  separate  nudntenance 
ii  ietded.] 一 The  usual  settlement  of  allowance  for  separate 
maintenance  of  the  wife  is  by  an  annual  payment,  either  in  the 
shape  of  a  rentchar^e,  or  annuity  charged  upon  real  or  per- 
sonal property,  jor  arising  outof  the  dividends  of  stock,  orrest- 
inp  only  on  the  mere  personal  covenant  of  the  husband.  In 
eiuer  case,  the  husband  covenants  with  the  trustees  to  pay 
the  yearly  sum  at  certain  stated  periods  ；  usually  by  rour 
eqaaJ  quarterly  payments,  which  he  covenants  to  pay  into 
the  bands  of  the  trustees.  This  is  followed  by  a  declaration 
of  trust,  by  which  it  ib  declared  that  the  trustees  are  to  stand 
possessed  of  the  same  for  the  wife's  separate  use :  (see  the 
form 1 Con.  Free.,  Part  IV.,  Section  IV.,  No.  I"  dauae  8, 
p.  805, 2nd  edit,) 

Where  (he  anmiUy  i*  charged  upon  real  estate.'] Where 
an  annuity  for  his  wife's  separate  maintenance  is  charged  on 
rwJ  estate,  the  usual  mode  is  to  grant  the  annuity  to  tbe 
tnatees  of  the  settlement  for  a  term  of  ninety-nine  jean^ 
^termbable  on  the  wife's  decease,  with  powers  of  distreflB 
MKi  entry  ；  and  by  a  further  testatum,  the  husband  demises 
tbe  premues  charged  with  the  annuity  to  the  same  trusteeB 
fur  i long  term  of  years,  as  500  or  1,000  years,  upon  trust 
to  peraut  the  husband  to  receive  the  rents  until  the  annuity 
sluDl  be  in  arrear,  and  then  by  mortgage  or  sale  to  raise 
the  same.  This  is  followed  hj  a  covenant  from  the  husbaDd 
*9  the  trustees  for  payment  of  the  annuitj^;  that  he  has  good 
right  to  charge  the  annuity  an.  the  demised  premises,  and 
foat  the  premises  shall  remain  charged  with  the  same  accord- 
iogly,  free  from  all  incumbrances,  and  for  further  aaBuranoe : 
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(see  the  form 1 Con.  Prec.,  Part  IV.,  Section  lY"  No.  IL， 
pp,  808,  813,  2nd  edit.) 

Where  separate  maintenance  is  charged  upon  stock  im Iht 
JtauU.'j T\  here  the  separate  maintenance  is  charged  upon 
stock  in  any  of  the  public  tiinds,  and  soch  stock  nas  been 
tnuuferred  into  the  names  of  the  trustees,  after  reciting  that 
fact,  and  the  objects  of  the  present  settlement,  it  is  declared 
by  the  testatum  clause  that  the  trustees  are  to  stand  pos- 
sessed of  the  stock,  upon  trust  to  pay  the  dividends  to  the 
wife  during  her  life  for  her  sole  and  separate  use,  and  after 
her  decease,  upon  such  trusts  as  the  husband  shall  appoint 
or  upon  trust  tor  him  absolutely,  or  in  case  of  his  decease, 
upon  trust  for  his  next  of  kin :  (see  the  form 1 Con.  Prec" 
Part  IV.,  Section  IV.,  No.  III.,  clauses  S，  4,  and  5,  pp.  815, 
816，  2od  edit.) 

Where  money  is  paid  to  trtuttees  to  invest  upon  tnut  for 
wifo,»  separate  maintenance.']  一 In  cases  where  a  sum  of  inoDPT 
la  paid  into  the  bands  of  trustees  for  the  purpose  of  being 
invested  by  them,  in  order  to  supply  a  nind  for  the  wife's 
separate  mainteiiance,  it  should  be  declared  by  the  testatum 
clause  that  the  trustees  are  to  stand  possessed  of  such 
moncyB  upon  tnust  to  invest  the  same  in  real,  or  goyernment 
or  other  securities,  with  power  of  vaiying  such  securities, 
and  to  apply  the  diyidends  for  the  wife's  separate  maint ト 
nance  in  the  same  manner  as  the  dividends  of  the  stodk  just 
before  mentioned  are  directed  to  be  applied. 

Where  the  separate  maintenance  is  charged  upon  or  made 
up  out  of  mixed  kinds  of  property.'] 一 It  often  happens  that  a 
wife's  separate  maintenance  is  made  up  out  of  mixed  kinds 
of  property  ；  sometimes,  besides  an  annuity  or  some  other 
yearly  payment,  the  provision  is  made  up  by  her  being 
allowed  to  reside  in  some  mansion  house  of  the  husband,  or  to 
hftTe  the  use  of  some  of  his  household  furniture  and  efiects,  in 
which  case,  additional  testatum  clauses  will  become  necesB&rr 
to  settle  all  these  vanoQS  kinds  of  property  in  a  correct  and 
proper  manner.  Thus,  for  example,  suppose  the  proTunon  is 
maae  bj  payment  of  the  diyidends  of  stock,  the  occupation  or 
profits  of  a  dwellinff-hoase,  and  the  lise  of  the  honsehoold 
furniture  therein,  the  proper  mode  of  penning  the  settlement 
will  be,  by  the  first  testatum  to  declare  the  trustfl  of  the 
stock  for  the  wife's  Beparate  use  for  her  life  ；  by  the  second 
testatum,  to  demise  the  dwelling-house  to  the  truatees.  To 
hoid  to  them  for  a  term  of  years  determinable  on  the  wiibV 


SETTLEHBMTS.]     SEPABATION  DEEDS. 


615 


decease,  iipon  trust  for  the  wife  for  life  for  her  sole  and 
separate  use  ；  and  by  the  third  testatum,  to  assign  to  the 
8&me  trustees  all  the  honsehold  furniture  contained  iu  the 
house.  To  HOLD  to  them  upon  trust  for  the  sole  and  separate 
use  of  the  wife  during  her  life,  and  after  her  decease  upon 
trust  for  the  husband  absolately:  (see  the  form 1 Con.  Prec, 
Part  IV.,  Section  IV.,  No.  m.^  clauses  3  to 13  inclusi^, 
pp.  815,  8】 8，  2nd  edit.) 

Where  part  of  wife^g  property  is  settled  for  the  separate 
vunrUefumce  of  the  husbancL^ ~~ It  sometimes  happens,  that 
upon  a  separation  between  a  husband  and  wife  a  provision 
b  made  for  the  separate  maintenance  of  the  huBband  out  of 
the  wife's  property  previously  settled  to  her  separate  use. 
Whenever  thus  occurs,  the  best  plan  will  be,  after  reciting 
the  deed  or  other  instrument  in  which  the  property  was  so 
settled  to  the  wife's  separate  use,  ana  the  agreement  for  a 
separation,  for  the  wife  to  exercise  her  power  of  appointment, 
by  wbich  she  makes  the  appointment  in  her  husband's  favour, 
who,  in  conaideration  thereof,  must  covenant  to  live  separate 
and  apart  from  her,  and  allow  her  to  possess  her  parapher- 
nalia, as  also  all  such  real  or  personal  estate  as  she  maj 
afterwards  acquire,  free  from  his  control,  and  dispose  of  the 
same  in  such  manner  as  she  may  think  proper  ；  and  that  he 
will  enter  into  all  such  assarances  as         be  necessary  for 
anr  of  the  above  purposes,  or  for  confirm iDg  the  settlement  ； 
followed  by  a  proviso  for  determining  nis  interest  upon  any 
bieftch  of  covenant  on  his  part.    To  this  is  sometimes  added 
a  datuse,  that  on  breach  of  any  covenants  entered  into  by 
huD  he  shall  pay  some  certain  stipulated  sum  in  the  nature 
of  liquidated  damages,  to  be  settled  to  the  wife's  sole  and 
separate  use.   In  addition  to  the  above-mentioned  cove- 
nants, the  husband  Is  also  sometimes  made  to  enter  into  a 
ooTenant  that  he  will  not  come  to  the  wife's  place  of  resi- 
dence, or  to  any  place  within  a  certain  distance  of  the  same : 
(see  the  form 1 Con.  Prec.,  Part  IV"  Section  IV.,  No.  VI" 
pp.  828,  832,  2nd  edit.) 

Where  separate  maintenance  of  wife  is  made  dependent  upon 
her  manUainii^  the  children  of  the  marriage*) 一 Where  the 
wife,  upon  a  Beparation  from  her  husband,  is  to  have  the 
care  and  dispoBfd  of  any  children  of  the  marriage,  the  pay- 
ment of  her  separate  maintenance  is  oftentimes  made  de- 
pendent upon  her  maintaining  and  supporting  such  children 
during  the  period  of  separation.  To  accompCsh  this  object, 
the  proper  way  seems  to  be  to  declare  that  die  trustees  shall 
[p.  c. ~ VOL  u.]  3  H 
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pay  the  allowance  to  the  wife  so  long  as  she  sliall  snpiMrt 
the  children,  par  her  debts,  and  refrain  from  molesting  her 
husband  ；  but  that  in  case  she  shall  fail  to  perform  all  these 
oonditions,  the  trustees  shall  apply  a  snffident  portion  of  bcr 
allowance  for  the  purpose  of  indemnifying  the  husband, ind 
devote  the  residue  to  the  support  of  the  wife  and  children : 
(«e  the  form  I  Con.  Prec.,  tsit  IV.,  Section  IV.,  No.  IV., 
clauses  4  to  8  inclusive,  pp.  821,  822,  2nd  edit) 

Clause  against  alienation,']  一 It  the  wife,  as  is  almost  uni- 
veraally  the  case,  u  intended  to  be  restrained  from  alienating 
her  separate  maintenance,  a  clause  to  that  effect  will oe 
necessar}'  ；  for,  notwithstanding  it  has  been  held  (Hyde  t. 
Price,  3  Ves.  437)  that  such  a  provision  is  inatienAblef 
without  any  restraining  clause  to  that  effect,  it  haa  been 
since  decided  that  a  clause  to  that  effect  is  necessary  to  con- 
trol the  right  of  alienation  ；  (Acton  v.  Smithy 1 Sim.  &  Stu. 
429.) 

As  to  the  indemnify  clauses.'] 一 By  the  indemnity  clauses, 
either  the  trustees  of  the  settlement,  or  some  friend  or  rela- 
tion acting  on  behalf  of  the  wife,  covenant  with  the  husband 
to  indemnify  him  against  any  liability  for  her  support  or 
maintenance,  or  on  account  of  anr  of  her  debts,  whether 
present  or  future  ；  and  that  the  wire  shall  not  institate  any 
proceedings  to  compel  the  husband  to  cohabit  with  her. 
Besides  these  things,  it  is  also  generally  covenanted  that  the 
wife  will  release  her  dower,  freebench  and  thirds :  (see  the 
form 1 Con.  Prec"  Part  IV"  Section  IV"  No.  L，  clauses  9i 
10， 11, pp.  805,  806,  2nd  edit.) 

Covenants  should  be  jomt  and  several  covenanU.'l^'if  two 
persons,  or  more,  enter  into  the  covenants  of  indemnity  with 
the  husband,  such  covenants  should  be  joint  and  several' 
and  not  several  covenants  only  ••  (see  the  form 1 Con.  PreCt 
Part  IV.,  Section  IV.,  No.  I.，  clause  9，  p.  805,  2nd  edit.) 

Proviso  for  avauung  the  eovenanti  entered  tnto  by  truMteet 
on  breach  of  any  of  the  covenants  on  the  part  of  the  hitsband.] 
一 A  proviso  is  frequently  inserted  at  tne  end  of  the  deed, 
that,  on  breach  of  any  of  the  covenants  by  the  husband,  the 
trustees  shall  be  released  from  all  the  covenants  they  "、で 
entered  into  on  behalf  of  the  wife :  (see  the  form 1 Con. 
Prec.,  Part  IV.,  Section  IV.,  No.  I"  clause  D"  m  notis, 
p.  807,  2ad  edit.) 
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Husband,  on  breach  of  eavenani,  to  pay  a  certain  sum  by 
wa^  of  kquidaied  damages,'] -~ Another  clause  sometimes  also 
iotroduoeid  is,  that  the  husband,  on  breacli  of  covenant,  shall 
paj  some  oertaiu  speciBed  sum  to  the  trustees  in  the  shape 
of  liquidated  danuiges,  to  be  held  by  them  upon  trust  for  the 
sole  and  separate  use  of  the  wife,  and  to  be  disposed  of  in 
sacb  manner  as  she  shall,  notirithstanding  her  coverture,  by 
deed  or  will  appoint.  In  penning  this  clause,  for  the  reasons 
before  pointed  out  (on/e,  p.  70),  care  must  be  taken  to 
make  the  payment  in  the  shape  of  liquidated  damages,  and 
Dot  by  waj  of  penalty,  in  which  case  the  whole  sum  men, 
tioaed,  and  no  lesser  amount,  will  be  recoverable  against  the 
husbaDd  ；  whereas,  if  payable  in  the  shape  of  a  penal タ， a 
£tr  smaller  sum  may  be  recovered  from  him :  (see  the  lomi 
1 Con.  Prec.,  Part  IV"  Section  IV.,  No.  I"  clause  C"  in 
9ofy，  p.  805,  2ad  edit.) 

I^roviso  for  determining  the  settUmetU  in  ease  the  wife  shall 
commit  adMltervJ] 一 Sometimes  a  proviso  is  inserted  that  the 
settlement  sbaU  be  void  in  case  the  wife  shall  at  any  time 
commit  adultery  ；  but  this  claiue  is  generally  objected  to  by 
the  mends  or  relations  of  the  wife,  not  on  the  ground  of  her 
being  likely  to  forfeit  the  benefit  of  the  provision  made  for 
ber  by  the  commission  of  a  crime  of  that  nature,  but  that  the 
▼ery  loggestion  of  her  being  likely  to  be  guilty  of  such  an 
offence  most  necessarily  tend  to  cast  a  gross  and  unjust  im- 
potadon  on  her  character  ；  still,  without  an  insertion  of  a 
cUoae  of  the  above  kind,  any  proTision  made  for  her  separate 
nuunteoiiDoe  will  not  be  determined  by  her  subsequent  adul- 
tCTr:  {Seagrare  v.  Seagrave^ 13  Vea.  413;  Jee  v.  Thurhw, 
2  a  &  C. お 3 ;  S.  C,  4  Dow.  &  Ry. 13.) 

Power  to  chaise  tnutees."} ~ A  power  to  chftnge  and  appoint 
new  trustees  should  always  be  inserted  (see  the  form 1 Con, 
Prec"  Part  IV.,  Section  II.,  No.  IV.,  clause 16,  p.  706, 
2nd  edit)  ；  as  also  a  declaration  that  receipts  of  wife  and 
tnutees  ihiJl  be  sufficient  dincharges  (ib.  id.  Sect.  IV"  No. 
m,  dftuae 16,  p.  818,  2nd  edit.)  ；  and  that  the  trustees 
shail  be  authorized  to  retain  any  costs  they  may  incur  in  the 
execution  of  the  truste  out  of  any  of  the  trust  moneys  that 
inay  come  into  their  handfi :  (see  the  form 1 Con.  Prec" 
PirtlV^  Section  IV.,  No.  Ill"  olaxise 17，  p.  819,  2iid  edit.) 

By  what  aet»  a  deed  of  separation  may  he  av<nded»']'-^Jn 
order  to  support  a  deed  for  separate  maintenaiice,  it  is 
n^eaurj  that  it  should  be  totally  free  from  fraud  ；  for  if 
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made  under  any  circumstances  indicatiDg'  frand,  as  in  the 
prospect  of  bankruptcy,  it  would  be  set  aside  in  equity.  And 
where  a  deed  of  8ei>aration  is  executed  during  cohabitatftoo, 
and  not  intended  to  be  followed  by  an  immediate  separation, 
it  has  been  held  void :  {HindLey  v.  Lord  Wettmeatk^  6B.&C. 
200.)    Still,  it  has  been  held  {Rodney  v.  Chambers,  2  East, 


dependent  on  the  approbation  of  trustees,  is  not  Tcnd.  If 
the  husband  and  wife,  after  a  separation,  are  reconciled  and 
live  together  again,  it  seems  that  those  acts  will  avoid  ^ 
deed :  (St.  John  v.  St.  John,  11 Ves.  536.)  But  in  a  cm 
where  it  was  expressly  provided  that  tfa^  separate  main- 
tenance should  continue  until  the  parties  should  agree  to 
cohabit  and  live  together  again,  to  be  testified  by  some 
writing  under  their  hands,  it  was  held  that  future  cohabito* 
tion,  without  such  agreement  in  writing,  did  not  determine 
the  settlement :  {Oawdon  v.  Draper,  2  Ventr. 

A9  to  separation  deeds  between  parties  who  have  eokahUed 
together,  out  are  not  lawfully  marriedJ] 一 Deeds  of  aepantioo 
are  not  solely  confined  to  separations  by  husband  and  wife, 
for  they  are  sometimes  resorted  to  in  cases  where  a  man 
and  woman  have  been  cohabiting  together  without  havix^ 
gone  through  the  marriage  ceremony.  Arrftogements  of  the 
latter  kind  are  sometimes  earned  out  by  a  deed  of  oovenant, 
and  sometimes  by  a  bond,  by  which  the  gentleman  binds 
himseli  in  a  sufficient  penalty  to  pay  the  lady  either  a  certaiii 
specified  sum,  or  an  annual  payment  for  some  stated  period. 

Distinction  between  a  bond  given  in  consideration  of  futtre 
and  past  cohabiiationj] 一 In  the  case  of  bonds  given  to  a  kept 
mistress,  a  distinction  bas  been  taken  as  to  whether  such 
bonds  were  in  consideration  of  present  or  iiiture  cohabitation. 
If  given  in  consideration  of  future  cohabitation,  such  assur- 
ances are  invalid,  as  bemg  contra  bonot  mores,  and  holding 
an  inducement  to  crime :  {Rex  v.  North  Wingfield, 1 B.  &  Ad. 
912.)  But  when  given  in  consideration  of  past  cohabitation, 
the  transaction  is  viewed  in  a  totally  different  light  ；  for  in  the 
latter  case,  so  far  from  holding  out  an  inducement  to  crime, 
it  affords  the  erring  female  the  means  of  leading  a  more 
virtuous  life  for  the  time  to  come  (Turner  v.  Vang^htoL, 
2  Wils.  339)  ；  nor  will  the  conduct  of  a  woman,  however 
abandoned,  invalidate  a  bond  given  for  past  cohabitation 
{Hill  V.  Spencer,  Amb.  641)  ；  neither  will  the  fact  of  her 
having  had  a  criminal  connection  with  another  man  after  she 
was  taken  in  keeping  avoid  the  security :  {ib.)   A  different 
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doctrine  from  that  above  laid  down  seems,  however,  at  one 
hare  prevailed  in  equity,  where,  if  it  had  been 
in  a  bill  that  the  defendant  was  a  common  prosti- 
1 had  drawn  on  the  obligor  to  give  the  security,  the 
roiild  have  relieved  against  it :  ( Whaley  v.  Narfm^ 
. 484.)  Still,  it  appears  that  in  most  of  these  cases 
»and  of  relief  was  rounded  upon  the  circomstances  of 
irities  having  been  given  previously  to  the  oohabita- 
tioDL)  which,  being  a  consideration  of  a  criminal  nature,  the 
court  was  bound  to  relieve  against  ；  but  however  severely 
courts  of  equity  might  formerly  have  looked  upon  securities 
of  this  kind,  they  have  latterly  refused  to  relieve  an  obligor 
agaiiiist  a  bond  given  for  past  cohabitation,  on  the  ground 
a&eadj  stated,  that  such  a  proviaion  enables  a  woman  in 
Bach  an  unfortanate  situation  to  lead  a life  more  conducive 
to  her  happiness,  and  to  public  morality :  {Bainham  iban* 
'， 2  Vern.  242  ；  Gray  ▼•  Mathtoi,  5  Ves.  286.)  Courts 
[nity  also  formerly,  even  in  cases  where  they  would  not 
re  the  obli^r  himself,  would  have  afforded  this  relief  to 
representatives:  {MatkewB  v.  Henbury^  2  Vern.  187.) 
But  it  does  not  seem  that  this  distinction  would  be  now 
lized,  and  that  where  relief  would  be  refused  to  the 
himself,  it  would  not  be  afforded  at  the  request  of 
repreflentatiYeB,  however  far  the  court,  under  the  circum- 
es  of  the  case,  might  reftise  to  assist  the  jjarty  claiming 
tder  the  bond.  And  it  seems  that  ec^uity  will  in  no  case 
" nre  the  obligor  on  rns  own  application :  {Spicer  v.  Hay- 
Pre.  Cha.  114.) 

Whether  equity  will  refuse  to  assist  the  woman  on  the  ground 
cf  the  obUgar  being  a  married  man.'] 一 But  although  courts 
of  eqmty  will  not  relieve  the  obligor  upon  his  own  applica- 
tion, they  would  not  formerly  have  lent  their  aid  to  enforce 
the  secaritiefl  where  the  consideration  for  past  cohabitation 
was  with  a  married  man,  and  the  woman  herself  was  aware 
of  that  fact  {PriesiY.  Parrot,  2  Ves.  160)，  although  it  was 
odierwise  where  she  was  unaware  of  the  circumstance  of  the 
man  being  married  {Annandale  v.  Harris,  2  P.  Wms.  432  ； 
3  Bro.  P.  C.  443^  ；  but  in  a  modern  case  in  which  the  (ques- 
tion arose,  the  Vice-Chancellor  sent  a  case  to  the  King's 
Bench  to  inquire  whether  the  circumstance  of  the  defendant 
being  a  married  man  was  a  good  defence  at  law  to  an  action 
on  toeh  a  bond,  when  that  court  certified  that  it  was  not  a 
good  defence  ；  so  that  the  distinction  as  abore  stated  may 
now  be  considered  as  exploded :  (Nyne  v.  3foseley,  6  B.  &  C. 
183  ；  S.  CL,  9  IX  &  it. 165 ;  2  Sim.  X61.) 
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Where  fraud  has  been  practised  upon  a  usman^  emaJty  wiU 
relieve  her.'] ― And  in  all  cases  where  any  fraud  has  been 
practised  upon  the  woman ，  equity  will  relieve  her.  Asy 
where  a  man  having  debauched  a  young  female,  and  intend- 
ing afterwards  to  deceive  her,  made  a  settlement  upon  ber 
of  30/.  a-year  for  life  out  of  an  estate  not  belonging  to  him, 
the  court  decreed  faim  to  make  it  good  out  of  an  estate  whidi 
was  his  own  property  ；  and  this  decree  was  afterwards  con* 
firmed  upon  appeal  to  the  House  of  Lords :  (Carew  Sttrf- 
ford, 1 Ea.  Ca.  Abr"  427.)  So,  where  Sir  W.  B"  haviog 
seduced  Airs.  Or(l，  then  a  young  lady  of  about  foarteen  years 
of  age,  of  a  good  family,  and  entitled  to  12001.  fortune, 
settled  upon  her  360/.  per  annum  for  years,  but  upon  an 
encumbered  estate,  and  Airs.  Ord  dying,  her  administrator 
brought  a  bill  in  order  to  disencumber  the  land  which  was 
charged  with  the  annuity,  and  was  relieved  accordingly : 
(Ord  V.  Blacken,  2  P.  Wms.  433.) 

Bonds  of  the  above  kind  being  purely  voluntary,  the  payment 
of  them  will  be  poitponea 意" favour  of  creditors,  but  not  of 
legatees.'] 一 But  bonds  of  the  above  kind  being  purely  volun- 
tary,  the  payment  of  them  will  be  postponed  until  all  the 
obligor's  creditors,  as  well  those  by  simple  as  by  specudty, 
are  fully  satisfied  ；  but  if  the  personal  estate  proves  insuf- 
ncicnt  to  discharge  such  bonds,  they  must  be  paid  out  of 
the  real  estate,  if  there  be  any :  (Jones  v.  Powell^ 1 Eq. 
Ca.  Abr.  84,  pi. 2.)  And  bonds  of  this  nature  will  be 
entitled  to  priority  in  payment  to  legacies,  for  in  the  former 
instance  the  ngnt  is  transferred  in  the  obligor's  lifetime, 
whereas,  in  the  case  of  the  legacies,  such  right  does  not 
accrue  until  his  death  ；  and  as  both  species  of  gifVs  are 
voluntary,  so,  according  to  the  long-established  maxim, 
" qui  prior  est  tempore  potior  est  jure,"  the  rigbt  wbu-li  docs 
not  arise  until  the  testator's  death,  must  be  postponed  to  a 
right  created  in  his  lifetime :  (Fairefeard  v.  Bowers^  2  Vera. 
202  ；  Jones  v.  Powell^  supra,) 

How  bonds  of  the  above  kind  are  usually  penned,'] 一 Bonds 
given  for  the  above-mentioned  purposes  usually  recite  that 
the  obligor  and  lady,  having  lived  together,  mutually  agree 
to  live  separate  from  each  other,  and  that  the  obligor  ba5 
agreed  to  make  a  settlement  on  the  lady,  setting  out  at  the 
same  time  the  nature  of  the  settlement,  with  a  condition  for 
avoiding  the  bond  in  case  the  obligor  carries  out  the  settle- 
ment accordinely :  (see  the  form 1 Con.  Prec,  Part  IV., 
Section  IV.,  No.  lA.,  clauses 1, 2，  and  3,  pp.  844,  84^， 
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2nd  edit.)  Sometimes  the  payments  of  the  allowance  to  the 
Udy  are  restricted  to  such  time  only  as  she  shall  remain 
angle,  or  until  she  shall  attempt  to  dispose  of  such  payments 
byway  of  anticipation  (id,  ib.  clause  4,  p.  485)  ；  sometimes 
it  is  made  conditional  on  her  leayinff  the  neighbourhood,  or 
not  coming  into  that  in  which  the  obligor  resides,  or  so  long 
as  she  shall  abstain  from  making  any  other  demand  upon 
bim  bejond  that  which  is  secured  to  her  by  the  bond  ；  any 
of  whicli  acts  on  her  part  are  to  render  the  bond  void  ••  {i<L 
ib.  chase  4.)  In  some  instances,  instead  of  the  payments 
being  made  to  cease  upon  the  lad ズ 8  marriage,  such  payments 
*re  directed  to  be  made  to  her  separate  use  ；  but  it  is  gene- 
rally proviaed  that  she  is  to  have  no  power  of  anticipating 
the  growing  payments,  and  that  on  attempting  to  do  so,  she 
is  to  forfeit  all  benefit  under  the  bond :  (see  the  form 1 Con. 
Free.,  Part  IV.,  Section  IV.,  No.  X"  daoses  4  and  5,  pp. 
847,  848,  2nd  edit.) 

Where  the  provman  is  by  way  of  covenant'] "~ Where  the 
provision  is  made  by  way  of  covenant,  the  deed  is  penned 
m  the  s&me  manner  as  an  ordinary  deed  of  separation  between 
husband  and  wife  ；  and  the  allowance  to  her  is  provided  for 
in  the  same  manner  as  where  such  provision  is  secured  by 
bpnd  :  (see  the  form 1 Cod.  Prec,  Part  IV.,  Section  IV., 
No.  VII^  pp.  833,  836.)  But  where  the  gentleman  is  in 
Dowise  liable  for  the  lady'g  debts,  no  clause  of  indemnity  is 
necessary  to  protect  him  from  any  claims  of  that  nature, 
consequentlj  no  clause  of  that  kind  usually  is,  or  ought  to 
^  inaerted  in  the  deed. 

Where  a  promswn  is  also  made  for  natural  childrenJ] 一 It 
fiometimes  occurs,  that  in  addition  to  the  allowance  for  the 
niaiirtenanoe  of  the  lady,  the  same  instrament  contains  a 
provifflon  for  her  natural  children,  which  is  effected  in  pre- 
<^selj  the  same  way  as  a  settlor  would  provide  for  his  lawfiil 
ADdren  bj  a  mamage  or  post-nuptial  settlement,  and  the 
deed  containfl  the  same  clauses,  authorizing  the  appointment 
of  new  trustees,  and  indemnity  to  purchasers  and  trustees, 
" in  either  of  the  two  above - mentioned  kinds  of  settlements : 
(see  the  form 1 Con.  Prec"  Part  IV.,  Section  IV.,  No.  VUI., 
pp.  m,  841,  2nd  edit.) 
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CHAPTER  V, 

STAMP  DUTIES  ON  SETTLEMENTS. 

Ad  valorem  duties  were  first  charged  upon  settlements  by 
the  General  Stamp  Act  {56  Geo.  3,  c. 184),  bj  which  a  duty 
commencing  at 1/.  I5a,  was  imposed  on  the  Bettlement  oi  any 
money  or  stock  on  sums  exceeding  100/,  Mid  not  amountin 
to  1,000/.,  and  gradually  increasing  until  the  duties  airi" 
at  the  sum  of  25/.,  which  was  the  highest  rate  of  duty  cha: 
upon  settlements.  The  new  duty  under  the  act 13  & 14 
Vict.  0.  97,  is  at  the  rate  of  59.  upon  every  100^.,  and  is 
therefore  a  considerable  increase  upon  sums  exceeding  700^" 
whilst  upon  sums  below  that  amount  there  is,  as  there  ooglit 
always  to  have  been,  a  reduction  of  the  duty,  which  ia  now 
assessed  upon  a  fiurlj  graduated  scale,  as  may  be  peroehred 
by  the  following  comparative  table  of  the  old  and  new 
duties*  (1) 

Settlement  of  any  Sum  of  Money  or  Stock. 


Old 
iatr. 


doty. 


0)  PolidM  of  Bttnniioe,  when  they  form  the  Babteet-mattar  of  a 
Mttlement,  do  not  require  an  ad  v€Uorem  stamp  ；  and  th«  proper  stenp 


Not  exceeding 100/.  and  not  amounting  to 1， 


Amoantingto  1,000 
2,000 


II 


3,000 
4,000 
5,000 
7,000 
9,000 
12,000 


20.000. 


II 
If 

♦» 


And  for  an?  duplicate  of  the  deed  of  settlement 
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Where  any  definite  or  certain  sum  of  money  or  stock  is 
netdedJ] 一 These  duties  are  chargeable  upon  any  deed  or 
instrument,  whether  voluntary  or  gratuitous,  or  upon  any 
good  or  valuable  consideration  other  than  a  hand  fide  pecu- 
niary consideration,  whereby  any  definite  and  certain  principal 
nan  or  sums  of  money  (whether  charged  or  chargeable  upon 
any  lands  or  other  hereditaments^  or  heritable  subjects,  or 
not,  or  to  be  laia  out  in  the  purchase  of  lands  or  other  here- 
aitaments  or  heritable  subjects,  or  not),  or  any  definite  and 
certain  share  or  shares  in  any  of  the  Government  or  Par- 
liamentary stocks  or  funds,  or  in  the  stock  and  funds  of  the 
Governor  and  Company  of  the  Bank  of  England,  or  the 
Bank  of  Ireland,  or  of  the  East  India  Company,  or  of  the 
South  Sea  Company,  or  of  any  other  company  or  corpora- 
tion, shall  be  settled  or  agreed  to  be  settled  upon  or  for  the 
benefit  of  any  person  or  persons,  either  in  possession  or 
reversion,  either  absolutely  or  for  life,  or  other  partial 
interest,  or  in  any  other  manner  howsoever. 

As  to  voluntary  settlements.] ― As  voluntary  settlements  are 
expressly  mentioued  in  the  schedules  annexed  to  both  the 
acts,  the  same  duties  will  attach  upon  those  assurances  as 
upon  deeds  of  settlement  made  for  a  good  or  valuable  con- 
mderation. 

As  to  separation  deeds.'] But  a  deed  of  separation  by 
bnsband  and  wife  falls  within  the  head  of  "  deeds  not  other* 
wiae  charged,"  unless  provision  be  made  out  of  any  specific 
Bum  of  money  or  stock  thereby  settled,  in  which  latter  case 
the  stamp  duties  on  a  BetUement  will  attach. 

Where  the  instrumetU  contains  any  other  matters  besides  the 
*ettlemeut. 飞 一 And  all  deeds  or  iDstruments  chargeable  with 
the  said  ad  valorem  duty,  which  shall  also  contain  any  settle- 
ment of  lands  or  any  other  property,  or  contain  any  other 
matter  or  thing  besides  the  settlement,  or  such  money  op 
stock,  sball  be  chargeable  as  any  separate  deed  or  instru- 
ment coDtainmg  such  settlement  of  lands  or  other  property, 
or  matter,  or  thing,  would  have  been  chargeable  with,  ex-* 
elusive  of  the  progressive  duty:  (stat. 14  & 15  Vict.  c.  9, 
schedule.) 

will  be  the  old 1/. l&s.  common  deed き tamp,  under  the  General  Stamp 
Act  (55  Geo.  3,  c. 184),  as  a  settlement  of  personal  estate  not  consisting 
either  of  money  or  of  stock,  and  therefore  falling  within  the  denomina- 
tion  of  deed  not  otherwise  provided  for :  {Sainville  Commissionera 
of  Inland  Revenue,  23  L.  T.  Bep.  712  ；  see  also  Hughea  v.  King, 
1 Stark. 119 :  Annandak  y.  Paitison,  9  B.  &  C. 113. 
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Where  there  shaU  he  mar$  than  one  deed  or  mUrmmaUJ] 一 
And  where  there  shall  be  more  tban  one  such  deed  or  in- 
strument for  effecting  any  such  settlement  as  aforesaid, 
chargeable  with  any  such  duty  or  duties  exceeding  IL 15#.， 
one  of  them  only  shall  be  charged  with  the  said  ad  valorem 
duty  ；  and  also,  where  an 叉 setdement  shall  be  made  in  par- 
suance  of  any  previous  articles  chargeable  witb,  and  wbicli 
shall  have  paid  any  such  duty  or  duties  exceeding 1/. 
such  last-mentioned  Bettlement  shall  not  be  chargeable  with 
the  said  ad  valorem  duty  ；  and  the  said  deeds  or  instrumente 
respectively  not  chargeable  with  the  said  ad  valorem  dmr, 
Bhall  be  charged  with  the  duty  to  which  the  same  may  b« 
liable  under  any  more  general  description  in  Uie  schedule 
annexed  to  the  act  (13  & 14  Vict,  c.  97)，  or  in  the  sdiedole 
annexed  to  the  General  Stamp  Act  (55  G«o.  3,  c 1B4);  mnd 
on  the  whole  being  produced,  duly  executed  and  dolr 
stamped,  as  thereby  required,  the  latter  shall  also  be  stamped 
with  a  particular  stamp  for  denoting  or  testiiyug  the  pay- 
ment of  the  said  ad  valorem  duty.  " 

Where  the  settlement  consisU  of  real  estate.'] ~ Where  real 
estate  is  settled,  or  where  the  sabject-matter  of  the  settle- 
ment is  personal  estate,  not  consiBting  of  money  or  stock, 
the  assurance  will  fall  within  the  denomination  of  deed  not 
otherwise  provided  for,  and  as  such,  will  be  liable  to  tiie 
common l2. 15«.  stamp  duty.  It  seems,  however,  that  if  a 
deed  of  settlement  contains  a  trust  to  raise  any  specific 
sum  of  money,  an  ad  valorem  duty  on  settlements  to  that 
amount  will  attach,  for  it  then  becomes  a  specific  charge 
upon  the  lands,  within  the  express  words  contained  io  tSe 
schedules  annexed  bo 仏 to  the  old  General  Stamp  Act 
(55  Geo.  3，  c.  184),  and  to  the  more  recent  enactment  of 
the 13  & 14  Vict.  c.  97，  under  the  head  of  "  Sbttlbmsht." 

Declaration  of  usei  and  trusts,"] <~ No  mention  is  made  of 
declarations  of  uses  and  trusts  m  the  act  of 13  & 14  Vict, 
c.  97，  or  in  any  subsequent  enactment  ；  conseauently  these 
duties  remain  still  chargeable  under  the  General  Stamp  Act 
(56  Geo.  3，  c.  184),  by  which  "all  declarations  of  anj  use 
or  truBt,  uses  or  trasts,  of  or  oonceminff  any  estate  or  pro- 
perty, real  or  personal,  where  made  oy  any  writing,  not 
oeing  a  deed  or  will,  or  otherwise  charged  in  the  schedule 
annexed  to  the  said  act,*'  are  charged  with  a  duty  of 1/.  I お, 
but  the  progressive  duties,  if  any,  would  be  regulated  by  the 
act  of 13  & 14  Vict,  c,  97:  (as  to  which  see  ante,  p.  272,) 
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PartnerMp  deedt.j ~ Partnership  deeds  are  not  expressly 
mentkmed  in  any  of  the  schedules  annexed  to  the  Stamp 
Act^  but  at  the  same  time,  it  is  evident  that  no  ad  valorem 
dnty  will  attach  upon  assurances  of  this  nature,  as  no  actual 
transfer  of  property  is  thereby  made,  consequently  it  appears 
that  it  falls  within  the  description  of  "  deeds  not  otherwise 
charged,"  and  will  therefore  be  charffeable  with  the  common 
IL  1 5s.  deed  stump  under  the  General  Stamp  Act  (55  Geo.  3, 
c. 184.) 

Plartitwn.'] 一 Deeds  of  partition  are  still  chargeable  with 
the  duties  imposed  by  the  General  Stamp  Act  (55  Geo.  3， 
c. 184),  by  which  any  deed  whereby  any  lands  or  other 
hereditaments  or  other  heritable  subjects  in  England  or 
Scotland  shall  be  conveyed,  or  any  copyhold  or  customary 
lands  in  Scotland  shall  be  conveyed,  or  any  copyhold  or  cus- 
tomAO'landB  in  England  shall  be  covenanted  to  be  surrendered 
in  oroer  to  effect  a  partition  or  division  thereof  amon^t 
coparceners,  joint  tenants  or  tenants  in  common,  or  joint 
proprietors  of  anj  sort,  where  do  sum  of  mone/,  or  a  sum  of 
money  under  300/.,  shall  be  paid  for  equality  of  partition, 
then  the  ordinary  duty  of 1/.  1 5s,  will oe  chargeable,  and 
where  the  sum  given  for  sach  equality  of  partition  shall 
amount  to  or  exceed  300/.,  the  same  ad  valorem  duty  will 
bfj  payable  as  on  a  conveyance  on  the  sale  of  lands  for  a  sum 
of  mooey  equal  to  the  amount  of  the  sum  or  sums  so  agreed 
to  be  paid  ；  and  so  the  law  still  continues,  except  that  the 
amoont  of  such  ad  valorem  duties  will  now  be  regulated 
according  to  the  scale  of  duties  contained  in  the  schedule 
annexed  to  the  act 13  & 14  Vict.  c.  97. 
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CHAPTER  VI. 

DECLARATIONS  OF  USES  AND  TRUSTS,  AND  OTHER 
INSTRUMENTS  CONNECTED  WITH  SETTLEMENTS. 

I.  Declaratiok  of  Usbb  and  Trusts. 

II.  Deeds  op  Disclaimkr  and  Rrmunciatiok  by  Exjecutob? 

AND  TbUSTBES. 


I.  DXCLABATION  OP  USE8  AND  TbUSTS. 

Lr  some  particular  modes  of  assurance,  it  becomes  neces* 
sary  to  declare  the  uses  or  trusts  by  which  the  partis 
beneficially  interested  are  to  enjoy  the  property,  by  a  dis- 
tinct instrument  from  that  by  which  the  legal  estate  in  the 
premises ib  conveyed  ；  sach,  indeed,  was  the  general  practice 
m  assurances  through  the  medium  of  fines  and  recoTezi^ 
flo  long  as  those  modes  of  assurance  were  employed, お k 
still  adopted  in  the  case  of  copyhold  assurances,  in  which,  it' 
any  uses  or  trusts  are  to  be  declared  beyond  a  simple  limi- 
tation in  fee  to  the  surrenderee,  it  is  usual  to  do  so  hy  a 
separate  instrument.  Another  instance  also,  in  which  it  be- 
comes necessary  to  declare  the  uses  by  a  separate  instniment, 
is  where  a  trustee  has  taken  a  purchase  innis  own  name,  bat 
with  the  moneys  and  for  the  oenefit  of  his  cestui  que  trvst. 
In  cases  such  as  the  last  mentioned,  the  declaration  of  trust 
may  be  very  concisely  penned,  ana ib  usually  effected  by  a 
deed-poll,  by  which  the  trustee  testifies  and  declares  the 
purchase  moneys  to  have  been  paid  bjr  him,  as  the  constdera- 
tion  for  the  purchase  of  the  premises  comprised  in  and 
conveyed  to  nim  by  the  purciiase  deed,  was  the  proper 
moneys  of  the  cestui  que  trust  who  had  directed  such 
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premises  to  be  so  conveyed,  and  that  the  trustee's  name  was 
only  used  as  a  trustee  for  the  cestui  que  trust,  who  is  the  real 
purchaser.  In  addition  to  this,  it  is  usual  for  the  truslee  to 
disclaim  all  beneficial  interest,  and  also  to  covenant  to  convey 
the  premises  to  the  ceiiui  que  trusty  or  to  such  uses  as  he 
shall  appoint,  and  in  the  meantime  to  stand  possessed  thereof 
for  the  benefit  of  cestui  que  trust,  his  heirs  and  assigns. 

Disadvantages  attendant  to  a  purchaser  who  holds  the 
purchased  property  under  a  simple  aeclaration  of  trust.'] The 
objection  to  the  above-mentioned  plan  is,  that  it  leaves  the 
legal  estate  in  the  trustees  ；  whereas,  generally  speaking,  it  is 
more  advantageous  that  the  purchaser  should  have  it  vested 
in  nimself  ；  and  it  will,  therefore,  usually  be  found  advisable, 
where  a  purchase  has  been  effected,  and  a  conveyance  taken 
in  the  name  of  a  trustee,  instead  of  a  declaration  of  trust 
upon  the  plan  just  before  mentioned,  to  make  a  regular 
conyey&Dce  to  the  actual  purchaser  by  a  regular  deed  of  grant 
and  release,  and  thus  vest  the  whole  legal  fee  in  such  actual 

Surchaser,  instead  of  leaving  it  outstanding  in  his  trustee, 
'his  may  be  done  by  a  very  short  form,  which,  if  required, 
can  be  indorsed  upon  the  previous  deed  of  conveyance  to  the 
trastee.  By  this  conveyance,  afte, naming  the  parties  (viz.  ，  the 
trustee  and  the  cestui  que  trusf),  it  sbouTd  be  recited  shortly, 
that  the  consideration  monej  was  the  proper  moneys  of  the 
cestui  cue  trust,  and  that  the  premises  were  conveyed  to  the 
trustee  at  his  request  and  on  bis  bebaif,  and  that  the  trustee, 
at  his  request,  was  then  prepared  and  had  agreed  to  convey 
the  same  to  his  use.  The  trustee  for  a  nominal  pecuniary 
consideration  must  then  convey  the  premises  to  the  cestui 
que  trus"  which  may  be  limited  to  him  either  in  fee,  or  to 
uses  to  bar  dower,  where  such  limitations  are  requisite  to 
debar  a  wife  of  that  right.  Where  the  conveyance  is  by 
indorsement  on  the  preceding  purchase  deed,  it  will  be 
mmecessarjr  to  set  out  a long  description  of  the  parcels  ；  it 
being  quite  sufficient  to  refer  to  them  by  a  short  general 
description,  and  as  being  "  the  hereditaments  and  premises 
mentioned  and  comprised  in  the  within  written  indenture." 
The  trustee  should  covenant  that  he  has  done  no  act  to 
incumber  ；  but  he  cannot,  and  indeed  ought  not  to,  be  called 
upon  to  enter  into  any  further  covenants. 

As  to  eonykolds.J 一 Where  a  purchase  of  copyholds  has 
been  taken  in  the  name  of  a  trustee,  the  proper  way  seems 
to  be,  after  a  short  recital  of  the  surrender  and  amnission 
of  the  trustee  to  the  copyhold  premises,  to  declare  that  the 
[p.  C. 一 vol.  ii.]  3 1 
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purchase  moneys  are  the  proper  moneyfl  of  tbe  real  pur- 
chaser, and  that  the  trustee, 8  name  was  only  used  in  the 
surrender  and  admission  for  the  purchaser'B  benefit;  mnd 
the  trustee  should  then  enter  into  a  ooTenant  to  stand 
possessed  of  the  eopjhold  premises  upon  trust  for  the 
purchaser,  and  to  surrender  and  dispose  of  the  same  in  each. 
maimer  as  he  shall  direct. 

A$  to  partitions^  aales^  or  exchan^ea  under  powersJ} 一 
Where  a  partition,  sale,  or  exchan^  is  made  in  puraaaiu^ 
of  any  powers  coDtained  in  any  will  or  settlement,  in  order 
to  perfect  such  aasiirances,  it  will  be  necessary  to  revoke  tbe 
uses  limited  by  the  instroment  creating  such  power,  so  fkr 
as  they  relate  to  the  lands  to  be  divided,  exduuiged,  or 
sold,  and  either  by  the  revoking,  or  some  other  instrumen ち 
to  declare  new  uses  respecting  the  same. 

At  to  the  revoking  insirumeni,] ~~ Tbe  instrament  by  which 
the  uses  are  to  be  revoked  should  recite  the  instnun^t 
creating  the  powers  of  partition,  sale,  or  exchange,  or  such 
of  them  as  are  intended  to  be  exercised,  and  also  the  power 
of  revoking  the  old  uses  and  declaring  the  new. 

Declaration  of  new  um.] ~ If  the  new  uses  are  to  be  de- 
clared by  a  separate  instrument,  it  will  be  necessary  not  onlj 
to  recite  the  instrument  creating  thepowers  of  partition^  sale, 
or  exchange,  and  to  revoke  tne  old  and  declare  the  new 
uses,  but  also  to  recite  the  instrument  of  revocation  bj 
which  the  old  uses  were  revokea  ；  but  u  the  new  uses  are 
to  be  declared  by  the  same  instrument,  then  the  latter 
recital  would  of  course  be  superfluous.  The  affreemeat  to 
make  partiuon,  sell,  or  exchange  should  then  be  inaerted 
according  to  the  circumstances  of  the  case,  the  property 
should  be  conveyed,  and  the  uses  of  it  declared,  as  in  any 
other  ordinary  case  of  partitioD,  sale^  or  exchange  for  the 
benefit  of  the  parties  to  whom  such  assurances  are  made. 

As  to  the  lands  purchased  or  taken  hy  loay  of  exchange  or 
partition.'] ― With  respect  to  the  lands  to  be  purchased  or 
taken  in  exchange,  or  by  way  of  partition,  two  deeds  ought 
to  be  employed 参 By  the  nrst,  toe  conveyance,  exchange, 
or  partition  should  l>e  made  to  the  trustees  of  the  settlement, 
to  hola  to  them,  their  heirs  and  assigns,  to  the  uses,  or  npoo 
the  trusts  to  be  declared  by  the  second  instrument.  Bj  the 
latter,  the  original  settlement  should  be  recited,  and  the  uses 
and  trusts  thereof  fully  aod  clearly  set  out,  as  also  Uie 
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powers  of  partition,  sale,  and  exchange,  and  power  to 
revoke  the  old  uses,  and  limit  the  new,  for  the  purpose  of 
perfecting  the  same.  The  exercise  of  the  power  containing 
the  revoking  of  the  old  uses,  and  declaring  of  the  new, 
should  be  then  recited.  It  will  then  become  necessary  to 
recite  the  conveyance,  appointment,  or  exchange  made  to 
or  taken  by  the  trustees  of  the  premises,  the  uses  of  which 
are  to  be  thereby  declared,  after  which  it  must  be  declared 
that  the  trustees  shall  stand  seised  or  possessed  of  the  same, 
to  such  and  the  same  uses,  upon  such  and  the  same  trusts, 
and  for  such  and  the  same  ends,  intents,  and  purposes,  and 
with,  under,  and  subject  to  such  and  the  same  powers,  pro- 
visoes, declarations,  and  a^eements,  as  were  limited  and 
declared  in  and  by  the  original  instrument  of  settlement,  or 
such  of  them  as  are  then  subsisting  and  capable  of  taking 
effect. 

Deelara&m  of  trust  sometimet  required  to  supply  a  defect  or 
mKusioH  in  tome former  instrument.} 一 A  declaration  of  trust  is 
also  sometimes  rendered  necessary  to  supply  a  defect  or  omis- 
sion contained  in  some  preceding  instrument.  Thus,  where  a 
sum  of  money  has  been  advnnoed  by  several  trustees,  out  of 
trust  moneyii  by  way  of  morts&ge,  and  the  mortgage  deed 
contfidns  no  declaration  that  such  moneys  have  been  advanced 
on  a^int  aocouDt,  and  are  intended  to  be  transmissible  to  the 
ramvors,  in  case  of  the  decease  of  either  of  them  during  the 
GOQtinuance  of  the  mortgage  security,  the  concurrence  of 
the  personal  representatives  of  a  deceased  party  would 
become  necessary  whenever  the  mortgage  was  paia  off  or 
transferred,  in  order  to  give  such  an  efiectual  discharge  for 
the  mortgage  money  as  a  coart  of  equity  would  consider  to  be 
binding  and  conclusive  ；  for  although,  at  law,  where  two  or 
more  persons  advance  money  on  a  mortgage  Jointly,  the 
whole  debt  will  belong  to  the  survivor  ；  yet,  in  equity,  it 
will  only  be  treated  as  a  tenancy  in  common,  and  the 
fluxrivor,  who  takes  the  legal  estate,  will,  in  that  court,  be 
looked  upon  in  the  light  of  a  trustee  for  the  representatives 
of  the  deceased:  (SforUy  Bird,  3  Ves.  631.)  In  all 
well  penned  mortgage  deeds,  therefore,  where  trust  moneys 
are  so  advanced,  a  declaration  to  the  effect  above  men- 
tioned is  always  inserted :  (see  the  form 1 Con.  Free., 
Part  v.,  Section  II. ，  No.  XIIL,  clause  7,  p.  106,  2nd 
edit.)  And  in  like  manner,  where  a  niortgafye  has  been 
made  to  bankers  to  gecare  the  balance  of  a  banking  account, 
k  ought  to  be  declared  that  all  sums  of  money  so  advanced 
by  the  banking  firm  are  to  be  considered  as  advanced  on  the 
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general  partnership  account,  and  in  case  of  the  death  of 
either  of  tbem,  to  become  payable  to  the  survivor :  (see 
the  form 1 Con.  Prec,  Part  V.,  Section  II. ，  No.  XIL, 
clause  9，  p.  101，  2nd  edit.)  fiut  sometimes  the  clause  has 
been  left  out  altogether,  and  its  importance  not  disoOTered 
until  the  inconvenience  from  its  omission  has  been  really 
felt,  in  the  necessity  of  being  compelled  to  procure  the  con- 
currence of  the  personal  representatives  of  some  of  the 
trustees  who  have  died,  and  for  which  parj^ose  h  often 
becomes  necessary  to  take  out  letters  of  administration  to 
deceased's  effects.  The  best  way  to  set  the  matter  right  is,  as 
soon  as  the  defect  is  discovered,  by  a  short  deed  of  declara- 
tion of  trust,  in  which  the  mortgage  may  be  shortly  recited* 
to  declare  that  the  moneys  advanced  on  the  mortgage  are 
trust  moneys  advanced  on  a  joint  account,  which,  on  the 
decease  of  either  of  the  trustees  during  the  condnuaiice  of 
the  security,  shall  go  OTer  to  the  survivors,  in  the  same  form 
of  words  as  it  ought  to  have  been  set  forth  at  the  end  of  the 
mortgage  deed,  and  this  may  properly  be  done  by  indorse- 
ment on  the  mortgage  deed  itself. 

How  defect  may  be  bent  remedied  when  not  discovered  until 
the  death  of  some  of  the  trustees,'] 一 But  if,  as  sometimes 
happens,  the  defect  is  not  cuscovered  until  some  of  the 
trustees  have  died,  and  whereby  the  equitable  right  to  the 
deceased's  interest  in  the  mortgage  money  has  become 
transmissiDie  to  his  personal  representatives,  in  that  case, 
puch  representatives  will  become  necessary  parties  to  the 
declaration  of  the  trust,  and  then,  in  addition  to  the  mort- 
gage assurance,  it  will  be  necessary  to  recite  the  death  of 
the  deceased  trustee,  as  also  the  character  in  which  his 
personal  representatives  stand,  whether  as  execnton  or 
administrators  ；  in  the  former  case,  it  will  be  necessaiy  to 
set  out  the  date  and  probate  of  the  will  aDDointing  the 
executors  ；  and  in  the  latter,  the  granting  of  the  letters  of 
administration,  the  time  at  which  they  were  firanted,  and 
the  court  out  of  which  they  were  issued.   .After  which  it 
should  be  recited,  that  the  sarviYing  trustees  are  the  persons 
really  entitled  to  receive  the  whole  of  the  mortgage  debt, 
but  are  unable  in  equity  to  give  valid  releases  for  the  same, 
in  consequence  of  tne  omission  of  the  necessary  stipulation 
to  that  effect  ；  and  then  the  personal  representatives  of  the 
deceased  trustee,  and  the  surviving  trustees,  should  testify 
and  declare  that  the  money  therein  mentioned  to  haye  been 
advanced  was  advanced  hy  the  trustees  out  of  moneys 
belonging  to  them  on  a  joint  account,  and  that  in  the  eTcnt 
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of  the  decease  of  either  of  them,  which  has  now  actually 
happened,  by  the  death  of  the  deceased  trustee  [setting  out 
the  name),  his  executors  or  administrators  (as  the  case  may 
be,  and  setting  out  their  names),  as  his  personal  representa- 
tives, were  to  have  no  interest  therein,  but  that  the  surviving 
trustees  were  to  be  entitled  to  the  whole  of  such  trust 
moneys. 

As  to  stamp  duties  on  deeds  of  declaration  of  uses  and 
trusts,  see  ante,  p.  624. 

II.  Deeds  of  Disclaimer  and  Rejjunciatioh  by 
Executors  and  Trustees. ' 

If  a  person  "who  has  been  appointed  an  executor,  or  a 
trustee,  is  determined  not  to  accept  the  appointment,  he 
should  at  once  announce  that  intention,  and  carefully  ab- 
stain from  doing  any  acts  which  can  possibly  be  construed  to 
have  been  performed  by  him  in  either  of  the  above-mentioned 
characters,  which,  if  he  were  once  to  adopt,  he  would  not 
afterwards  be  permitted  to  cast  aside.  His  best  and  safest 
course,  however,  is  at  once  to  disclaim  the  office  by  a 
regular  and  formal  deed  of  renunciation  or  disclaimer. 

How  disclaimer  by  a  trustee  shotdd  be  effected.'] 一 This,  in 
the  instance  of  a  disclaimer  by  a  trustee,  should  be  effected 
by  a  deed,  wherein  the  settlement,  will,  or  other  instrument 
appointing  the  trustee  should  be  recited,  as  also  that  he  has 
never  acted  in,  and  wholly  declines  the  trusts,  which  trusts 
he  should  then  formally  renounce  and  disclaim :  (see  the 
form  3  Con.  Prec,  Part  X.,  No.  II. ，  pp.  143,  144,  2nd 
edit.) 

Where  parties  wish  to  disclaim  hoik  the  offices  of  trustee 
and  executorJ] 一 Where  the  party  wishes  to  disclaim  both 
the  characters  of  trustee  and  executor,  he  should  take  care 
to  disclaim  both  those  offices  ；  for  where  a  person  is  appointed 
both  executor  and  trustee,  his  renunciation  of  the  executor- 
ship will  be  DO  disclaimer  of  the  trusteeship :  {Yates 
Campion,  2  P.  Wms.  308  ；  Denne  v.  JudgCy 11 East,  288.) 

How  instrument  of  renmcioHon  Mhatdd  be  penned.'] 一 The 
proper  way  to  pen  an  instrument  for  the  last-mentioned 
purpose,  will  be  to  recite,  first,  the  will  appointing  the 
renouncing  party  as  trustee  and  executor  ；  next,  the  death 
of  the  testator  and  probate  of  his  will,  and  that  such 
renouncing  trustee  and  executor  has  refuBed  to  prove 
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the  will,  or  to  act  in  the  trusts  thereof;  and  then  the  pa] 
should  formally  renounce  and  disclaim  all  devises,  bec^pef 
trusts  and  powers  given,  devised,  or  bequeathed  to  bun 
such  will:  (see  the  form 1 Con.  Prec.,  Part  X.,  No.  IT, 
pp.  141，  】42,  2nd  edit.)  If,  in  consequence  of  the  renoimcuig 
executor  refusing  to  act,  the  will nas  been  proved  by  the 
other  executors  ；  or,  in  case  of  there  being  no  other  executor, 
administration  with  the  will  annexed  has  been  taken  oat, 
those  facts  ought  also  to  be  recited. 

Substitution  and  appottUment  of  new  trustees.^ 一 Dari] 
continuance  of  a  trust,  it  frequently  becomes  m 
substitute  a  new  trustee  in  the  place  of  one  who  has 
who  from  some  cause  or  other  is  aesirous  of  being  du 
from  the  trusts,  or  has  become  incapable  to  act 
Whenever  this  occurs,  it  must  be  ascertained  whether  the 
instrument  creating  the  trust  authorizes  the  substitution  of 
a  trustee  under  any  of  the  above-mentioned  circumstances, 
and  if  it  docs,  the  substitution  should  be  made  accordingly  ； 
but  if  the  instrument  contains  no  such  power,  then  the  sub- 
stitution and  appointment  of  a  new  trustee  can  only  be 
eflected  througn  the  nmdium  of  the  Court  of  Chancery, 
which  court  is  authorized  to  make  an  order  appointing  new 
trustees,  either  in  substitution,  or  in  addition  to  any  existiDg 
trustee  or  trustees,  whenever  it  shall  appear  expedient  80  to 
order : (13  & 14  Vict.  c.  60,  s.  32.) 

Effect  of  the  appointment  of  new  trustees  bu  the  C<mrt  of 
Chancery,"]  ―  Trustees  so  appointed  by  the  Court  of 
Chancery  have  the  same  rights  and  powers  conferred  upon 
them,  as  he  or  they  would  have  had  ii  appointed  in  a  decree 
in  a  suit  duly  instituted  :  (ib,  s.  33.)  And  the  court  is  also 
authorized,  upon  making  tne  above-mentioned  order,  eUher 
by  the  same  or  any  subsequent  order,  to  direct  tluit  anj 
lands  subject  to  the  trust  shall  vest  in  the  person  or  p^^ns 
who,  upon  the  appointment,  shall  be  the  trustee  or  tmsteeB 
for  such  estate  as  the  court  shall  direct  ；  and  such  order 
shall  have  the  same  effect  as  if  the  person  or  persons  who, 
before  such  order,  were  the  trustee  or  trustees  (if  any)  had 
duly  executed  all  proper  conveyances  and  assignments  of 
such  lands  for  such  estate :  (sect*  34.) 

Where  the  appointment  ii  made  in  pursuance  of  a  ptmfer 
limUed  by  the  itutnunent  creating  the  trusL^ 一 But  where  an 
appointment  of  a  substitated  trustee  is  made  in  pursiuuioe  of 
an  ordinary  power,  limited  by  the  instrument  creating  the 


SETTLEMENTS.]     DEEDS  OF  DISCLAIMER* 


633 


trust,  althongh  the  appointment  confers  the  character  upon 
the  new  trustee,  it  is  insufficient  to  clothe  him  with  the  trust 
estate.  To  effect  this,  an  actiud  conveyance  or  assignment 
of  the  trust  property  must  be  made  to  him  hy  the  outgoing 
trustee  and  continuing  trtistees  (if  any),  or  the  representa- 
tives  of  the  last  existing  trustee,  according  to  the  particular 
nature  and  qaality  of  the  trust  premises :  (Warlmrton  v. 
Sandifs, 14  Sim.  622  ；  Bemett  v.  JBurgis,  5  Hare,  295.) 

Points  to  be  carefully  attended  to  in  making  appointmeTii.'] 
—In  making  the  appointment  of  a  substituted  trustee,  care 
ought  to  be  taken,  not  only  to  follow  the  precise  terms  of 
the  power,  but  also  to  show  in  the  expressions  by  which  it 
is  exercise も that  such  terms  have  been  duly  complied  with  ； 
as,  for  example,  if  the  consent  in  writing  of  some  particular 
person  is  required,  or  if  it  is  also  required  that  the  instru- 
meDt  of  appointment  is  to  be  executed  and  attested  in  the 
presence  or  a  certain  number  of  witnesses,  it  should  be 
stated  in  the  first  instance,  that  the  appointment  is  made  with 
snch  consent  in  writing  ；  and  in  the  other,  that  it  is  made  by 
an  instrument  attested  by  the  required  number  of  witnesses. 

Where  a  tingle  inatrument  will  suffice,  and  where  two  wiU 
heeime  necessary/] 一 If  entirely  new  trustees,  or  only  a  single 
trustee  is  appointed  to  fill  the  vacant  office,  or  it  the  whole  of 
the  trust  property  consists  of  real  estate,  then  one  instrument 
will  be  sa&cient  to  perfect  the  assurance,  and  the  appoint- 
ment of  the  new  trustee,  and  conveyance  or  assignment  of  the 
tnist  estate  may  be  both  contained  in  the  same  deed.  But 
n  the  new  trustee  b  to  have  a  joint  estate  vested  in  him 
with  the  continuing  trustee,  and  the  trust  property,  or  any 
part  of  it,  consists  of  chattels,  whether  real  or  personal, 
then  a  second  instrument  will  be  required  to  execute  the 
joint  estate.  That  is  to  say,  the  only  effectual  way  in  which 
this  can  be  done  is  for  the  continuing  trustees,  and  all 
penons  in  whom  the  trust  property  is  vested,  first  to  assign 
the  same  to  a  temporary  trustee  upon  trust  that  the  latter 
shalL,  hy  a  deed  then  ^ready  prepared,  reassign  the  trust 
prenuses  to  the  continuing  trustees  and  new  trustee  upon 
the  trusts  of  the  original  settlement :  (see  the  form  3  Con. 
Prec,  Part  X.,  No.  III.,  clause 11, p.  149，  2nd  edit.)  And 
roch  assi^ment  mast  be  mode  accordingly :  (see  the  form, 
t6.No.  I^.,  151.)  S グ、 

Catue  of  two  instruments  oettig  reqmsite,'^ The  necessity 
for  (he  two  instmmeDts  arises  trom  the  circumstance  that 
ttngnmenla  of  personal  property,  whether  consisting  of 
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chattels  real  or  personal,  are  not  wiihin  the  operation  of  the 
Statute  of  Uses,  so  that  a  trustee  cannot,  as  in  the  case  of 
a  freehold  estate,  be  used  as  a  conduit-pipe,  through  the 
medium  of  which  parties  may  grant  and  take  back  a  legal 
estate  by  the  same  instrument.  But  where  the  trust  property 
consists  of  a  freehold  estate,  then,  by  the  continuing  trustees 
or  trustee  and  the  retiring  trustee  conveying  the  same  to  a 
temporary  trustee  to  uses,  such  estate  may  b« limited  to  such 
temporary  trustee  and  his  heirs  to  the  use  of  the  continuing 
and  new  trustee  and  their  heirs,  by  which  means  the  whole 
legal  fee  will  become  efiectually  vested  in  such  new  trustee 
jointly  with  the  continuing  trustees  without  the  necessity  of 
any  further  assurance,  and,  in  fact,  as  effectually  to  all  in- 
tents and  purposes  as  any  modern  mode  of  assurance  is 
capable  of  accomplishiog. 

How  instrvmerU  appointing  new  trustees  and  vesting  trusi 
estate  should  be  penned,] 一 If  the  appointment  of  the  new 
trustees,  and  conveyance  and  assignment  of  the  trust  estate*, 
are  both  contained  in  the  same  instrument,  that  mstrmneot 
ought  to  be  an  indenture  in  preference  to  a  deed  poll.  The 
new  trustee  should  execute  the  deed,  and  thereby  bind  him- 
self by  estoppel  to  an  acceptance  of  the  trusts,  which  neither 
his  appointment,  or  even  being  named  as  a  grantee  in  the 
conveyance  of  the  trust  estate,  would  afford  conclusive  evi- 
dence of. 

Hbw  ijutrument  appointing'  new  trustee  should  be  penned.] 
一 The  proper  parties  will  be  the  donees  of  the  power,  "who 
are  to  appoint  the  new  trustee  of  the  first  part  ；  the  con- 
tinuing trustees,  and  also  the  retiring  trustee,  if  living,  or 
the  representatives  of  the  last  existing  trustee,  or  anr 
other  persons  in  whom  the  legal  estate  is  vested,  of  the 
second  part;  the  trustee  to  serve  the  uses,  or  to  be  the 
temporary  assignee  of  the  personal  estate,  of  the  third  part; 
and  the  continuing  and  new  trustee  of  the  fourth  part.  The 
settlement  or  will  appointing  the  trustees  should  be  then 
recited,  ana  the  power  to  appoint  the  new  trustees  should  be 
clearly  stated,  setting  out  at  the  same  time  the  terms,  if  any, 
which  are  prescribed  tor  executing  such  power.  After  this, 
the  cause  of  the  office  of  trusteeship  becoming  yacant,  as  by 
death,  desire  to  retire  from  office,  incapacity  or  unwillingness 
to  act  any  longer  in  trusts,  and  so  forth,  should  be  stated, 
according  to  the  circumstances,  as  also  the  intention  to 
appoint  the  new  trustee  to  the  vacant  office.  The  appoint* 
ment  of  the  new  trustee  should  then  be  made,  which,  as  we 
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kaTe  just  before  noticed,  should  be  made  in  strict  accordanc 
with  the  terms  of  the  power  ；  and  it  should  then  be  declared 
that  the  new  trustees  have  consented  to  accept  the  trusts : 
(see  the  form  3  Con.  Free.,  Part  X"  No.  III.,  clauses 1 to  6 
inclufiive,  op.  145,  148,  2nd  edit.) 

Camfeyance  and  assignment  of  the  trust  estate.'} 一 The  con- 
veyance or  assi^ment  of  the  trust  estate  must  next  follow. 
If  real  estate  is  to  be  conveyed,  the  conveyance  must  be 
made  bv  the  contmuing  trustees  and  the  retiring  trustee,  if 
be  be  t も en  living  ；  but  if  the  vacancy  has  occurred  by  his 
death,  the  eoncurrence  of  nis  heir  would  not  only  be  unne- 
cessary, but  incorrect,  where  the  trust  estate  was  limited,  as 
it  oa^ht  to  be，  and  in  fact  almoflt  invambly  is,  to  the  trustees 
as  joint  tenants  ；  because  in  that  case,  on  the  decease  of  any 
one  of  them,  his  estate  would  survive  to  his  companions  ； 
but  if,  any  accident,  the  trustees  were  limited  to  take  as 
tenants  m  common,  then  the  concorrence  of  the  heir  of  any 
deceased  trustee  woald  be  requisite.  The  trust  property 
must  be  conveyed  to  the  trustee  to  uses.  To  hold  to  him,  his 
heirs  and  assigns,  to  the  use  of  the  continuing:  and  new 
trustee,  their  heirs  and  assigns,  upon  the  trusts  of  bhe  original 
settlement :  (see  the  form  3  Con.  Free,  Part  X.，  No.  ill., 
claufles  6  and  7,  pp.  148,  】49，  2nd  edit.) 

Where  the  vacancy  occurn  by  the  reiiretneni  or  death  of  a 
9oU  or  only  surviving  trustee,'] 一 If  the  vacancy  occurs  in  con 垂 
sequence  of  the  retirement  of  a  sole  or  of  an  only  survivuig 
trustee,  then  he  alone,  if  living,  will  be  the  proper  conveying 
party;  and  if  dead,  his  representatives,  according  to  the 
nature  of  the  property,  must  stand  in  his  place,  u  it  con- 
sists solely  of  real  estate,  his  heir  must  convey  ；  if  of  personal, 
hig  personal  representatives  must  assign  ；  and  if  it  consists 
botb  of  real  and  personal  property,  his  heir  must  convey  the 
freehold  portions  of  Ruch  trust  estate,  and  his  personal  repre- 
sentatiTcs  assign  those  portions  which  consist  of  personal 
property. 

Where  the  tru»t  property  consists  of  personal  estate."] 一 In 
an  assignment  of  j^rsonal  estate,  if  it  be  made  to  entirely 
new  trnatees,  or  in  case  no  trustee  is  appointed,  but  the 
repnog  trustee  only  assigns  his  interest  in  toe  trust  property 
to  a  contmuing  trustee  or  trustees,  then  it  will  be  sufficient 
to  lipait  the  assigned  premises  to  such  new  trustees  or  con- 
tinuing  tmsteeB.  But  if  a  new  trustee  is  appointed  to  act 
ooDjointly  with  the  continuing  trustees,  then,  for  the  reasons 
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CHAPTER  VII. 

APPOINTMENTS  IN  EXERCISE  OF  POWERS. 

pBxnouflLT  to  the  preparation  of  any  instrument  for  exer- 
cismg  a  power  of  appointment,  it  will  be  necessary  to 
examine  Uie  instrument  creating  the  power,  in  order  to 
ascertain  the  extent  to  which  the  donee  is  authorized  to 
exercise  it  ；  and  in  penning  the  instrnment  of  appointment, 
due  care  must  be  taken  that  the  terms  of  the  power  are 
strictly  complied  with  ；  for  the  liberal  amstanoe  which  a  court 
of  equity  has  ever  been  ready  to  afford  in  the  aid  of  a  defec- 
utc  execution  of  wmen^  affords  no  excuse  to  the  prac- 
titioner through  wnose  neglect  or  carelessness  such  defects 
arise  as  to  render  this  equitable  assistance  neceasarj, 
wWch  ean  never  be  obtained  without  incurring  some  con- 
siderable expense. 

At  to  the  irvttrumenl  by  which  (he  power  is  to  be  executed,'] 
一 It  a  power  of  appointment  is  limited  to  a  party  in  general 
temsy  the  donee  of  such  power  will  be  thereby  authorized 
to  make  an  appointment  oy  aojr  instrument  by  which  the 
property  over  which  the  power  extends  could  have  been 
a»p(Mecl  of  to  a  third  party;  but  if  a  particular  instrument 
only  IB  specified,  then  by  that  particular  instrument  only  can 
the  power  be  exercised.  If,  therefore,  the  power  be  to 
appoint  by  deed,  it  cannot  be  exercised  by  will,  and  so  vice 

Alto  (he  mode  in  which  (he  power  is  to  be  executed. 1 一 No 
particular  mode  of  execution  is  required  by  law  for  the 
€zecotion  of  a  power,  and  if  the  donor  of  the  power  impoaes 
none,  any  instrnment  by  which  the  appointment  is  autho- 
rized to  DO  made  and  executea  in  the  usual  manner  will  be 
aofficient  for  the  purposes  ；  still  it  must  be  borne  in  mind, 
that  altbougli  the  law  requires  no  particnlar  solemnities,  the 
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party  creating  the  power  may  impose  such  terms  as  he 
thinks  proper  for  carrying  it  into  execution,  provided  they  do 
not  contrarene  anj  establiBhed  rule  of  law  or  equity  ；  boice 
a  power  may  be  required  to  be  executed  by  a  deed  attested 
by  ftny  number  ot  witnesses,  or  witnesses  of  a  particular 
character,  as  privy  councillors  for  instance  ；  or  it  may  be 
authorized  to  be  exercised  bj  a  single  notice  in  wnting,  with- 
out requiring  the  attestation  of  a  single  witness  ；  but  apover 
cannot  now,  although  formerly  the  law  was  otherwise,  be 
reserved  to  be  executed  by  an  unattested  will,  or  any  will 
not  regularly  executea  and  attested,  because  formerly  the 
law  did  not)  as  it  does  now,  require  that  every  appointment 
authorized  to  be  made  by  will  must  be  made  by  a  will  Talid 
in  all  respects  as  such  ；  and  that  if  so  valid,  an  appointxneot 
thuB  maoe  ^1 be  effectual,  notwithstanding  any  ouier  terms 
the  donor  may  have  prescribed  are  not  attended  to;  as 曹 here 
he  directs  the  will  to  be  attested  by  three  witnesses  instead 
of  two,  or  witnesses  of  a  particular  descriptioii,  because  to 
hold  otherwise  would  be  in  direct  contravention  of  a  role  of 
law  established  under  the  express  words  of  an  act  of  Par- 
liament: (Stat. 1 Vict.  c.  26,  s. 10.) 

Capacity  of  donee  of  power."] 一 All  p^ersons  of  full  age,  noi 
labouring  under  the  disabilities  oi infancj  and  nnsoand 
mind,  may  exercbe  a  power  of  appointment  ；  hence,  it 
may  be  limited  to  be  exercised  by  a  married  woman,  in  the 
same  manner  as  if  she  were  sole  ；  and  whatever  doctrine  may 
formerly  have  prevailed  with  respect  to  the  validity  of  soch 
a  power  over  tne legal  estate  in  real  property,  when  limned 
to  a  married  woman  {OoodhiU  v.  Bmgkam^ 1 Bos.  &  PnlL 
】 92),  it  is  now  clearly  established  that  such  a  power  ia  per- 
fectly valid  and  effectual,  and  may  be  exercised  by  a  nuurried 
woman,  whether  she  be  covert  or  sole,  and  without  any  refer- 
ence to  ber  husband's  consent  or  otherwise :  (Kengon  t. 
SutUm^  2  Ves.  601 ； Harmood  OgUmder、  8  Ves.  116; 
MawndreU  v.  MmmdreU,  7  Ves.  567.) 

Proper  instrument  to  be  adopted  for  exercising  a  power  of 
appointment) 一 Where  a  power  is  umited  to  be  exercised  br 
a  deed  or  iDstrument  in  writing,  a  deed  poll  is  nsaallj 
adopted  in  preference  to  aa  indeoture.  There  is  one  case, 
howerer,  waere  an  indenture  is  a  better  uiBtrument  for  this 
purpose  than  a  deed  poll,  which  is  where  a  party  makes  an 
apportioiuneiit  of  property  amongst  children  or  other  objects 
in  exercise  of  a  power  of  distribating  the  shares,  by  which 
meaD6  all  who  execute  rach  indeoture  will  be  estopped  from 


SETTLEMENTS.]  AS  TO  ILLUSORY  APPOINTMENTS.  639 


disputing  its  validity  at  any  future  period  ；  which  estoppel 
could  not  of  coarse  have  been  raised  upon  a  deed  poll,  which 
haji  that  operation  only  upon  the  party  who  actually  executes 
it,  and  does  not  affect  the  parties  taking  under  it. 

As  to  illusory  appointments.^ ― Still  this  estoppel  was  far 
more  important  formerly  than  at  the  present  day  ；  because, 
previously  to  the  passing  of  the  act 1 Will. 4，  c.  46，  auestions 
were  continually  ansmg  as  to  whether,  in  case  or  an  un- 
equal apportionment,  tue  appointment  of  the  smaller  shares 
was  not  merely  illusory,  which  it  was  sometimes  a  puzzling 
task  to  determine,  from  the  difficulty  of  defining  the  exact 
limit  of  amount  at  which  the  appointment  ceased  to  be 
illusory,  and  began  to  become  substantial : {Butcher 
JButcher、  9  Ves.  393.)  At  law,  however,  the  appointment 
of  any  share,  however  small,  as  one  shilling,  for  instance, 
was  considered  a  substantial,  and  not  an  illusory  appointment 
(Gibson  v.  Kinveniy 1 Vem.  67  ；  Morgan  v.  Surman^ 1 
Taunt.  289)  ；  and  by  the  statute 1 Will. 4，  c.  46,  the  same 
rule  is  prescribed  to  courts  of  equity  with  respect  to  all 
appointments  made  subsequently  to  the  passing  of  that  act, 
and  by  which  it  is  enacted,  that  no  appointment  which  from 
and  after  the  passing  of  that  act  shall  be  made  in  the 
exercise  of  any  power  or  authority  to  aopoint  any  property, 
real  or  personal,  amongst  several  objects,  shall  be  invalid  or 
impeached  in  eamtv  on  the  CTound  that  an  unsubstantial, 
illusory,  or  nominal  share  onfy  shall  be  thereby  appointed, 
or  left  unappointed,  to  devolve  upon  any  one  or  more  of  the 
objects  of  such  power,  but  that  every  such  appointment 
shiill  be  valid  and  effectual  in  equity,  as  well  as  at  law,  not- 
withstanding any  one  or  more  of  the  objects  shall  not  there - 
under,  or  in  default  of  such  appointment,  take  more  than 
ftn  unsubstantial,  illusory,  or  nominal  share  in  the  property 
subjected  to  such  power :  (sect. 1.) 

Act  noi  to  affect  any  provision  in  irutrumeni  creating  power 
that  declares  the  amount  of  the  share.'] 一 The  second  section 
of  the  above-mentioned  act  provides,  however,  that  nothing 
therein  contained  shall  affect  any  provision  in  tny  deed  or 
other  instrument  creating  any  such  power,  which  shall 
declare  the  amount  of  the  share.  And  the  third  section 
provides  that  the  act  shall  not  give  any  other  force  to  any 
appoiutmeDt  than  such  appointment  would  have  had,  if  a 
substantial  share  of  the  property  affected  by  (he  power  had 
been  thereby  appointed,  or  left  unappointed  to  devolve  upon 
any  object  of  such  power. 
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When  an  indenture  uapreferaUe  hutrument  to  a  deed poUJ} 
~ In  certain  other  instaaces,  however,  besides  the  one  we  have 
just  alladed  to,  &n  indentiire  is  a  preferable  instrament  to  a 
deed  poLL  Thus,  for  example,  woere  an  appointment  is  to 
be  made  by  a  husband  for  the  purpose  of  raising  a  joLataie 
in  favour  of  his  wife,  in  pareaaoce  of  •  power  to  that  efiect 
limited  either  by 曹 ill  or  by  deed,  an  indenture  will  be  a  more 
convenient  instrament  than  a  deed  poll,  particalarlj  where 
i,  term  of  years  is  authorized  to  be  raised  and  Tested  in 
trustees  as  a  security  for  enforcing  the  due  Davmept  of  such 
jointures.  An  indenture  has  also  an  additional  adruitage 
wherever  trustees  are  to  act  in  carrying  out  taij  of  the  objeds 
of  the  appointment,  particularly  where  each,  trusts  do  not 
take  effect  immediately  ；  as  in  the  instance  above  mentioned, 
of  a  jointure  made  for  the  appointor's  wife,  bat  which  wiil 
not  take  effect  until  after  bis  death  ；  or  trosta  appointed  to 
take  effect  after  the  death  of  parties  then  living,  or  at  aome 
future  period  ；  in  which  case,  if  the  trustees  are  parties  to 
and  execute  the  deed,  there  will  always  be  certain  proof  of 
their  having  accepted  the  trusts,  which  it  might  otherwise 
be  difficult  to  prove  if  they  were  appointed  by  a  deed  poU, 
or  even  by  aa  indenture,  unless  they  executed  the  latter 
inBtrnment. 

Indenture  totU  alvaays  he  necessary  where  the  ituirument  is 
intended  to  embrace  anything  beyond  the  simple  act  of  amoaA- 
men/.] — And  wheneTer  the  instrument  is  intended  to  embrace 
any  other  objects  than  the  more  appmntment,  or  is  intended 
to  be  binding  on  any  other  parties  than  the  appointor,  sn 
indenture  w3l alwajs  be  the  proper  instrument  to  adopt. 
Thus,  where  an  appointment  is  made  for  tke  settling  pro- 
perty under  a  marriage  settlement^  to  which  the  intended 
husband  and  wife  ought  always  to  be  named  a8  parties, 
such  an  assurance  could  not  be  carried  oat  propeny  by 墓 
deed  poll.  And  whenever  the  appointee  is  to  give  or  relm- 
quisb  any  benefit,  or  to  perform  any  acts,  as  a  conaidentioa 
も r  the  appointment  being  made  in  his  fayour,  the  appoinl- 
ment  should  always  be  made  by  indenture,  to  which  tLe 
appointee  should  be  made  a  concuiriDg  party. 

When  a  deed  poU  uriU  be  the  preferable  nutfrmnciiL] ^ Bat 
vheneyer  a  simple  and  absolute  appointment  is  made  ia 
&yoar  of  one  or  more  appointees,  a  (toed  poU  is  the  best  in- 
•trameiit,  and  is  the  one,  therefore,  that  u  nsiially  adopted 
under  thoie  circumBtances,  whether  the  subject-mstter  of 
the  appointment  conoBts  of  real  or  of  personal  estele. 
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In  all  appoaUmeiUg  the  iMtrument  creating  the  power  should 
be  recUedS] 一 By  whatever  kind  of  instrument  the  appoint- 
ment is  made,  it  should  recite  the  instrument  creating  the 
power,  the  terms  of  the  power  itself,  by  what  modes  of  assur- 
ance it  is  to  be  exenised,  and  the  particubir  forms  and  cere - 
monies  (if  aoy  be  prescribed)  by  which  such  power  is  to  be 
executed. 

LimiiaiionM  antecedent  to  the  power  should  be  recited.'] ~> li 
thero  are  any  anteoedent  limitations  to  take  effect  prior  to 
the  estates  or  interests  to  take  effect  under  the  appointment, 
it  will  be  proper  to  recite  the  nature  of  such  prior  limita* 
tioos  ；  as,  where  the  limitations  under  the  powers  are  to  take 
efiect  after  the  determination  of  a  preceding  life  estate,  or 
some  other  limited  or  contingent  estate  or  interest  ；  but  it 
will  be  nnneceasary  to  set  out  any  of  the  ulterior  limitations 
to  take  effect  in  de&ult  of  appointment.  It  will  be  suificieut, 
in  the  letter  instance,  to  atate  simply,  that  in  default  of 
pointment  the  premises  were  limited  to  certain  other  uses 
(or  trosts,  as  the  case  may  be)  in  the  now  recitinc  indenture 
(or  will  or  other  instroment)  limited  and  decLured :  (see 
the  fi>rm  3  Con.  Free"  Part  lA.,  No.  11"  clause 1， p.  123, 
2nd  edit.)  Or  the  limitations  may  be  very  shortly  referred 
to;  as,  fop  example,  where  a  tenant  for  life  has  a  power  of 
joiotnriiig  limited  to  him  ander  limitations  in  strict  settle- 
meni,  in  which  case  it  will  be  flnfficient  to  recite  that  by  a 
certain  instrument,  setting  out  the  date  and  nature  of  such 
instrament,  the  settled  property  was  limited  to  the  appointor 
for  life,  "  with  divert  Umitatiotu  over  after  his  decease,''^  but 
with  a  proviso  enabling  him  to  make  a  jointure  upon  any 
wonuHi  he  miefat  many :  (see  the  form  3  Con.  Prcc^  Part 
IX.,  No.  L,  datue  2,  p.  116,  2nd  edit) 

Uinud  pracHee  to  recite  detirt  to  exercise  ^nw.]— It  is  also 
a  conuDon  practioe  to  recite  the  desire  to  exercise  the  power 
of  «ppointaien ち and  at  the  same  time  to  name  the  particular 
objects  in  favour  of  whom  the  appointment  is  to  t>e  made; 
to 冒 hick  is  •ometimes  added  the  partkular  manner  in  which 
goch  power  is  intended  to  be  exercised  ；  as«  for  instaoee,  in 
the  CM  <rf  a  husband  intending  to  exercise  a  power  of  join- 
taring  in  fkyour  of  his  wue  by  creating  a  rent-charge  to  arise 
out  Of  real  estatei  and  limiting  a  term  of  yean  as  a  further 
security  for  the  payment  of  the  same,  when  it  is  a  common 
practice  to  recite  the  intention  to  create  such  rent-charge, 
and  to  fimit  such  term  accordingty :  (see  the  form  3  Con. 
Free.,  Pari  IX"  No.  I"  daiue  3,  p.  117，  2nd  edit) 
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How  cknue  of  appomimeni  $hould  he  pamedJ] 一 In  tbe 
clause  executing  the  ijower,  it  will  always  be  proper  to  state 
that  the  appointment  is  made  in  exercise  of  the  power  limited 
by  the  instniment  creating  it,  setting  oat  at  tbe  nine  time 
the  particular  land  of  instniment,  as  deed,  will, ©r  other  in- 
strument, as  the  case  may  be  ；  and  in  the  actual  apvpoint* 
ment,  it  will  be  correct  to  mention  the  name  of  the  instru- 
ment by  which  it  is  made,  using  the  same  terms  as  are  applied 
to  it  in  the  instrument  creating  the  power  ；  and  if  it  is  to  be 
executed  and  attested  in  any  particular  manner,  m  br  two, 
three,  or  any  other  specified  number  of  witnesses,  it  will  be 
correct  to  state  the  appointment  to  have  been  made  and 
executed  and  attested  accordingly :  (see  the  form  3  Con. 
Free.,  Part  IX.,  No.  I.,  p.  117,  in  notis,  2nd  edit.)  Thb 
18  done  for  the  purpose  of  showing  upon  the  face  of  the  in- 
strument of  appointment  that  aQ  tne  terms  of  the  power 
hjiye  been  strictly  complied  with  ；  but  such  BtatemeDto  are 
not  essential  to  the  Taiidity  of  the  appointment,  for  if  the 
terms  of  the  power  are  in  reality  complied  with,  it  will  be 
sufficient,  whether  it  be  so  stated,  or  whether  the  instrument 
of  appointment  is  altogether  silent  upon  the  subject. 

AppamtmeiUs  for  raising  partioru  for  ymtnger  MidremJ] 一 
Where  an  appointment  is  made  in  purauaDce  of  a  power  to 
raise  portioiiB  for  younger  children,  the  proper  way  to  poi 
the  instrument  is  first  to  recite  the  instnunent  creating  the 
power  in  the  way  we  have  already  pointed  on ち and  therein 
to  Bet  out  clearly  the  particular  clause  by  which  the  power 
is  limited  (see  the  form  3  Con.  Free,  Port  IX"  No.  IV., 
clause 1, p.  126，  'ind  edit.;  ；  next,  to  recite  how  many  chil- 
dren there  are  who  are  at  present  objects  of  the  power,  and 
which  of  such  children  it  is  intended  to  make  the  appoiiit- 
ment  in  favour  of.  The  appointment  of  the  portion  or  por- 
tions, as  the  case  may  be, ib  then  made,  and  the  trustees 
under  the  instrument  creating  the  power  are  authorized  to 
levy  and  raise  the  same  in  accordance  with  the  pawtn  and 
in  pursuance  of  the  trusts  thereof,  and  by  virtue  of  the  ap« 
pointment  made  by  the  present  instrament.  To  these  clauses 
18  usually  added  a  proviso  that  the  appointment  thereby 
made  is  not  to  prevent  any  further  appointment  to  appointee, 
or  to  preclude  nim  from  taking  his  snare  in  the  resioue :  (see 
the  form  3  Con.  Prec.,  Part  IX.,  No.  IV.,  pp.  126,  127, 
2nd  edit.) 


Appointment  of  a  yotn<«re.] —Where  an  appointmeDt  is 
made  to  secure  a  jointure  to  a  wife,  after  reciting  the  instra- 
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ment  by  which  the  power  is  created,  and  that  the  appointor 
is  desirona  of  making  the  appointment,  he  should  make  the 
Appointment  accordingly,  and  if  the  power  warrants  the 
insertioii  of  powers  of  distress  and  entry,  those  powers  should 
also  be  limited  and  appointed  ；  and  if  the  power  authorizes 
the  limitme  of  a  term  of  years  for  securing  the  jointure,  the 
term  should  be  limited  to  trustees  for  that  purpose :  (see  the 
form  3  Con.  Prec,  Fart  IX,,  No.  I"  pp.  116,  121，  2nd 
edit.) 

Where  nresetU  appomtmeni  ianotto  prevent  future  appoint- 
wnt] 一 Whenever,  by  tbe  present  appointment,  the  power 
djomtaring  is  not  exercisea  to  its  fullest  extent,  it  will  be 
ikdyisable  to  add  a  clause  authorizing  the  husband  to  make 
»  htm  appointment  upon  the  same  terms,  and  under  the 
same  restnctionfl,  as  are  authorized  by  the  terms  of  the 
power :  (see  the  form 1 Con.  Prec"  Part  IX.,  No.  I.,  clause 
A"  tR  notia,  p.  121, 2Dd  edit.) 

Hotchpot  douse.'] Where  the  appointment  does  not  em- 
brace all  the  objects  of  the  power リ t  is  often  found  expedient 
to  iosert  a  hotchpot  clause,  oy  wnich  it  is  provided  that  the 
ai^intmeot  then  made  shall  not  prevent  toe  appointor  from 
makmg  any  future  appointment  in  favour  of  the  present 
appointee  or  appointees  ；  bat  neveiihelefls,  that  the  latter 
ire  not  to  be  entitled  under  the  present  appointment  to  any 
greater  shares  than  they  would  otherwise  oe  entitled  to  if 
sDch  Appointment  had  not  been  made :  (see  the  form  3  Con. 
Prec^Part  DL,  No.  YUI"  cLuue  5,  p.  139,  2nd  edit.) 

Power  of  rewfcatkm."] If  a  power  of  revocation  is  to  be 
wwTfed,  a  cUuse  to  that  effect  should  be  inserted  At  the  end 
ば the  inftrament  of  appointment.  By  this  daose  the  ap- 
pointor ihould  be  authorized  to  revoke  all  or  any  part  of  the 
lifflitadoiis  or  appointments  thereby  made,  so  and  in  sack 
murner  as  Uiat  the  property  to  which  such  rerocation  shall 
extend  m%y  staad  limited  in  same  manDer,  aod  subject 
to  the  suae  powers  of  appcHBtment,  u  if  thepresent  appoint- 
meot  hid  not  been  maae :  (see  the  form  3  Con.  Prec.,  Part 
IX"  No.  IIL,  tn  noHs,  p.  126,  2nd  edit.) 
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CHAPTER  VHL 

PARTITION  DEEDS  BETWEEN  JOINT  TENANTS,  TENANTS 
IN  COMMON,  AND  COPARCENEBS. 

I.  lie  OBDIHART  CASES. 

1.  Preliminary  obsenratiooB. 

2.  Practical  directions  for  penoing  partition  deeds. 

II.  Partitions  hade  under  the  order  or  DiKBcmoKS  or  thb 
Court  of  Chanckby. 


I.  Is  OSDINABT  CASB8. 

1.  Prelimioaiy  obseryations. 

2.  Practical  directions  for  penning  partition  deeds. 

1. Preliminary  ObtervaHoM. 

The  practice  with  respect  to  partition  between  joint 
tenants  in  common,  and  coparceners,  may  be  arranged 
under  two  heads.   First,  the  partition  or  allotment  of  the 

Eroperty  amongst  the  several  parties  ；  second,  the  assuraneee 
y  which  such  partition  of  allotment  is  to  be  carried  into 
effect.  The  second  is  a  comparatively  easy  task  to  an  ex- 
perienced pracaaoner  ；  for  when  the  parties  are  ODce  agreed 
as  to  the  allotted  shares  which  each  is  to  take,  there  islittle 
or  no  difficulty  in  framing  the  necessaiy  aasaranoes  for  tbe 
purpose  ；  but  with  respect  to  the  division,  aisputes  and  diffi- 
culties constantly  ariBe  as  to  the  difierent  parts  which  eadi 
desires  to  have,  and  the  relative  proportions  into  which  the 
property  is  subdivided.  This  often  leads  to  prooeedings  in 
Chancery  to  settle  the  rights  of  the  parties,  a  very  expensire 
coarse  oi  proceeding,  and  one  that  ought,  if  possible,  to  be 
ayoided.  The  best  and  fairest  course,  where  tbe  parties 
cannot  agree  amongst  themselves  as  to  the  allotments,  is  to 
have  the  whole  property  surveyed,  valued,  and  allotted  bj 
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competent  and  disinterested  persons,  and  then  for  the  several 
parties  to  draw  lots  as  to  the  choice. 

Practice  to  give  a  9um  for  equality  of  partition  when  eatud 
dUotmenU  cannot  be  made.'] ― It  often,  however,  happens  tnat, 
with  every  disposition  to  make  an  equal  allotment  between 
all  the  parties,  from  the  local  situation  of  the  property,  or 
other  circumstances,  this  cannot  be  accomplished.  In  cases 
of  this  kind,  it  is  the  practice  for  the  parties  taking  the  shares 
of  smallest  value  to  receive  a  sum  of  money  by  way  of  com- 
pensation and  for  equality  of  partition. 

Aa  to  partition  of  freehold  estates,'] 一 Where  partition  is 
made  ot  freehold  estates,  it  may  be  done  by  mutual  grants 
and  releases,  by  which  all  the  parties  convey  their  respective 
shares  in  the  allotted  part  to  the  party  who  is  to  take  the 
same  in  severalty,  who  in  his  tnm  also  concurs  in  conveying 
his  undivided  snare  in  the  other  portions  of  the  allotted 
propjerty  ；  or  it  may  be  effected  by  all  the  parties  making 
partition  conveying  to  a  releasee  to  uses,  and  having  their 
respective  allotments  limited  to  them  through  his  seisin, 
which  should  always  be  done  when  it  is  designed  to  limn 
any  of  the  allotted  portions  to  uses  to  bar  dower.  When 
the  first  plan  is  adopted,  the  usual  practice  is  to  employ  as 
many  deeds  as  there  are  allotted  shares,  each  party  oaving 
liis  aivided  portion  allotted  to  him  by  a  distinct  instrument  ； 
but  by  the  second  plan,  one  instrument  only  is  generally 
adopted,  as  all  the  allotments  may  be  made,  and  the  uses 
declared,  out  of  the  seism  limited  to  the  releasee  to  uses : 
(see  the  latter  form, 1 Con.  Prec,  Fart  VIII.,  No.  I.,  pp. 
78,  79.) 

A»  to  leasehoia  and  copyhold  estatesJ] Leasehold  and 
coDynoid  estates  not  being  within  the  Statute  of  Uses,  a 
partition  cannot  be  effected  by  an  assurance  operating  under 
that  statute.  In  the  case  of  leaseholds,  therefore,  all  the 
parties  making  partition  but  the  one  to  whom  the  allotment 
18  to  be  made  concur  in  assigning  the  premises  to  the  latter, 
to  hold  to  him  during  the  residue  of  the  term,  subject  to  the 
rents  and  covenants  of  the  lease.  In  the  case  of  copyholds, 
instead  of  making  an  aasi^ment,  the  best  mode  seems  for 
the  same  parties  to  enter  mto  a  covenant  to  surrender  their 
other  unaivided  shares  to  the  other  party,  to  the  intent  that 
he  may  be  admitted  tenant  to  the  divided  premises,  to  hold 
to  him  in  severalty,  &c. :  (see  the  form  3  Con.  Free.,  Fart 
VUL,  No.  v.,  claiue  9,  p.  104,  2nd  edit.) 
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2.  Practical  DireetUmi  for  penning  Partitknt  Deeds. 

Parties^] 一 In  setting  out  the  parties  at  the  commencement 
of  the  deed,  it  will  be  correct  to  name  each  grsntug 
as  of  a  distinct  part,  as  of  the  first,  aeoond,  and  thira 
ftnd  not  associate  them  altogether  as  parties  of  the  one 
even  in  cases  where  thejr  all  concur  in  conve>'ing  to  the 
ffraatee.  It  anj  of  the  conTeying  parties  are  married  womd, 
uieir  husbands  must  be  made  concurring  parties,  and  tlie 
deed  must  be  duly  acknowledged  by  their  reBpective  wiTes, 
in  pursuance  of  the  Fines  and  Recoyery  Substilatioii  Act« 
3  &  4  Will. 4，  c.  74 :  (see  the  form  3  Con.  Prec,  No.  IIL, 
clause 1， p.  86,  2nd  edit.)  If  any  husbands  are  entitled  as 
tenants  by  the  curtesy,  thej,  as  also  the  heir  of  the  deceased 
through  whom  they  claim,  muat  also  be  conveying  parties. 
If  the  partition  is  made  through  the  medium  of  •  raeaaee  to 
uses,  according  to  the  plan  we  have  jast  before  migffested, 
he  must  of  course  be  named  as  a  party  ；  and  where  anauotled 
share  is  to  be  limited  to  uses  to  bar  dower,  it  will  be  neees- 
sary  to  make  the  trustee  for  that  purpose  a  party  ；  bat  where 
there  is  a  releasee  to  uses,  he  may,  and  in  &ct  will,  be  the 
proper  person  to  fill  the  office  of  dower  tnutee,  as  as 
that  of  releasee  to  uses. 

RecitaU.'] 一 In  partition  deeds,  it  is  usual  to  recite  the 
agreement  to  make  partition,  and  also  to  show  the  nature  o£ 
the  estate  of  the  several  parties  in  the  allotted  premises. 
Hence,  if  made  by  coheiresses,  it  should  be  shown  by  the 
recitals  that  they  take  by  descent,  because  ooparcenera  are 
capable  of  taking  in  no  other  manner  (Gilb.  Ten.  7 も 73  ； 
Shep.  Touch. 14;  5  Cru.  Dig.  118;  2  Bla.  Com.  187); 
whereas  joint  tenants  (Lit.  63,  c.  3;  2  Bla.  Com.  179),  aiid 
tenants  in  common  (2  Bla.  Com.  191),  must  always  take  as 
purchasers,  and  therefore  the  mode  in  which  the  Litter 
acquire  their  estates  and  interests  in  the  property  oaglit  also 
to  be  shown  by  a  recital  of  the  deed,  will,  or  other  instni- 
ment  by  which  they  were  created.  If  a  sum  of  mcmey  is  to 
be  paid  for  equality  of  partition,  that  circumstance  onekt 
also  to  be  recited :  (see  the  form  3  Con.  Frec^  Part  VlLL, 
No.  ILL,  cUuse  4,  p.  87,  2nd  edit.) 

Testatum,'] Where  no  money  is  either  paid  or 
by  way  of  equality  of  partition,  the  deed  usually  si 一 
for  a  oominal  pecuniary  consideration,  as        or  the 
paid  by  the  trustee  to  uses  to  the  parties  making  the  - 
the  latter,  according  to  their  respective  nnuTioed 
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estates,  Bnd  interests  in  the  premises,  arrant,  release,  convey 
and  confirm  unto  the  trustee  and  his  heirs  the  whole  of  the 
parcels,  which  are  then  described  and  set  out  in  the  usual 
manner,  and  accompanied  with  the  usual  general  words  and 
all-estate  clause :  (see  the  form  3  Con.  Free.,  Part  VIII., 
No.  L,  clause  3,  p.  79，  2nd  edit.) 


partition,  such  payment^  and  acknowledgment  of  the  receipt 
should  be  set  out  in  the  same  manner  as  in  an  ordinary  pur- 
chase or  mortoage  deed :  (see  the  form  3  Con.  Free"  Part 
VIIL,  No.  IV.,  clause  4，  p.  92,  2nd  edit.)  Still  this, 
although  the  correct  and  proper  course,  is  not  so  absolutely 
necessary  as  it  would  be  in  the  case  of  an  ordinary  purchase 
deed,  where,  unless  the  consideration  money  is  truly  ex- 
pressed, both  Tendor  and  purchaser  are  subjected  to  heavy 
penalties  (see  ante,  p.  264)  ；  for  it  has  been  recently  deter- 
mined {Hennick  v.  Hennick,  20  L.  T.  Rep.  125)  that  the 
Stamp  Acts  (55  Geo.  3,  c. 184; 13  & 14  Vict.  c.  97,  8.  22), 
which  require  the  full  purchase  or  consideration  money  to 
be  trnly  stated  in  the  deed,  does  not  apply  to  a  case  of  par- 
tition. And  where  a  money  bond  was  given  to  pay  the  true 
consideration  given  for  equality  of  partition,  it  was  held, 
that  even  if  the  deed  were  not  properly  stamped,  and  did 
not  express  the  true  consideration,  the  bond  was  not  there- 
fore void :  (td.) 

Operative  words,'] 一 The  same  operative  words  are  used  as 
in  an  ordinary  deea  of  conveyance.  If  the  conveyance  of 
the  allotted  part  is  direct  to  the  party,  the  other  parties 
convey  th^  undiviaed  shares  therein  to  him  (see  the  forms 
3  Con.  Free,  Part  VIII.,  No.  II.,  clauses  4  and  5，  p.  84, 
2nd  edit.)  ；  but  if  the  partidon  is  to  be  made  through  a 
releasee  to  uses,  then  all  the  parties  making  partition  must 
conTej  to  such  releasee. 

Pare^J] ~~ The  best  and  most  effectual  mode  of  describing 
the  parcels  is  to  set  them  out  in  as  many  schedules  as  there 
are  to  be  allotments,  the  allotment  of  each  party  being  set  out 
m  eacih  schedule  ；  and  for  the  purpose  or  still  better  iden - 
tifViDg  the  property,  to  have  a  map  or  plan  of  the  premises 
deimeated  either  on  the  back  of  one  of  the  skins,  or  indorsed 


distinguuihed  from  the  rest  by  some  particular  colour. 
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Habendum  ciame  and  declaration  of  iwe あ] ~~ If  the  coiiTey- 
ance  u  direct  to  the  party,  the  allotment  should  be  made  to 
him  accordingly  by  the  habendum  clause  of  the  pardtioo 
deed  ；  but  if  the  partition  is  through  the  medium ば a  releasee 
to  uses,  then  the  whole  of  the  promises  must  be  limited  to 
the  trustee  and  his  heirs,  to  the  uses  thereinafier  to  be 
declared,  and  then  the  shares  should  be  allotted  accordingly  ； 
as,  for  example,  "  As  to,  for,  and  concerning  all  and  BiDguLu* 
the  hereditaments  and  premises  specified  and  set  forth  in  the 
first  schedule  hereunto  annexed,  and  which  are  coloured 
green  in  the  map  or  plan  indorsed  on  the  second  skin ぽ 
these  presents,  to  the  use  of  the  said  A.  his  or  her  heirs  and 
assigns  for  ever  ；，,  and  so  continue  in  like  manner  de<danng 
the  uses  of  all  the  other  allotments :  (see  the  form  3  Con. 
Prec"  Part  VUL,  No.  I.,  clauses  4  to  7  inclusive,  pp.  79， 
80,  2nd  edit.) 

Declaration  of  uses  in  favour  of  married  eopctreemerJl 一 
Where  the  partition  is  made  by  coparceners,  some  of  wh<Mn 
are  married  women,  the  uses  declared  may  be  limited  to 
their  separate  use,  or  they  may  have  a  power  of  appointment 
annexed  to  the  limitation  of  tneir  estate  (see  the  form  3  Con. 
Prec.,  Part  VIU.,  No.  III.,  clause  7!  p.  89,  2nd  edit.)  ；  or, 
in  fact,  any  uses  or  trusts  may  be  limited  in  their  fayonr,  or 
for  the  fclenefit  of  such  persons  as  they  may  choose  to 
appoint. 

Dower  一 In  partitions  by  tenants  in  common  or 
joint  tenants,  wnere  any  of  the  latter  are  married  prior  to 
the  year  1834,  it  will  be  neceasary  to  have  the  allotted  shares 
limited  to  uses  to  bar  dower,  unless,  which  ia  seldom  the 
case,  it  is  intended  that  the  wife's  right  of  dower  shall 
attach  upon  the  property.  It  the  partition  is  made  ac- 
cording to  the  plfui  now  under  consideration,  the  trustee 
to  uses  will  be  the  proper  party  to  make  the  dower  trustee. 
The  allotted  premifles  shomd  be  limited  to  the  trustee  and 
nu  heirs  to  such  uses  as  the  party  taking  such  aUotment 
shall  appoint  ；  and  in  default  of  such  appointment,  to  the lue 
of  the  party  for  the  term  oi  tua life  without  impeachment  of 
waste  ；  and  after  the  determination  of  that  esUte,  by  anj 
means,  in  hia lifetime,  to  the  use  of  the  trustee,  hia  executors 
or  administrators,  during  the  life  of  and  in  trust  for  the  said 
party  and  her  assigns,  with  the  ultimate  limitadoa  to  the 
use  of  the  said  party,  her  heirs  and  assigns  for  ever. 


Where  partition  is  nuute  hff  jobd  tauaUt,  it  wiU  be  eorreet 
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ら omit  the  habendum  datue,  unlets  where  the  allotted premUee 
are  intended  to  be  limited  to  uses  to  bar  dower  J] ― Where  a 
partition  is  made  between  two  or  more  joint  tenants,  and 
the  divided  share  is  intended  to  be  limited  simply  in  fee,  the 
correct  course  will  be  to  omit  the  habendum  clause  alto- 
gether, and  for  the  one  joint  tenant  simply  to  release  his 
share  to  his  companion :  (see  the  form 1 Con.  Prec.,  Part  II., 
No.  IX. ，  clause  4，  p.  72,  2nd  edit.)  But  if  dower  uses  are 
required,  then  both  joint  tenants  should  convey  to  a  releasee 
to  uses  and  the  dower  uses  declared  to  arise  out  of  his 
leisin,  in  the  manner  we  have  just  before  pointed  out :  (see 
the  form 1 Con.  Prec,  Part  U"  clauses  A.  and  B"  tji  notia^ 
p.  78,  2nd  edit.) 

Cewejttznto.]— In  partition  deeds,  it  b  the  usual  practice 
for  the  parties  making  division  to  enter  into  the  same  qna- 
tified  covenants  for  title,  quiet  enjoyment,  freedom  from 
incumbrances,  and  for  further  assurance,  as  are  entered  into 
by  vendors  to  purchasers  under  ordinary  circumstances. 
These  covenants,  where  the  partition  is  made  through  the 
medium  of  a  conveyance  to  a  trustee  to  uses,  in  order  that 
they  may  run  properly  with  the  land,  should  be  made  to  the 
tnutee  to  uses :  (as  to  which  see'anfe,  pp.  234，  225.)  If  any  of 
theconyeying  parties  are  married  women,  their  husbands  must 
covenant  for  them,  the  same  as  in  the  case  of  a  conveyance 
to  a  purchaser :  (see  the  form  3  Con.  Prec.,  Part  vIII., 
No.  III.,  clause  9，  p.  89，  2nd  edit.) 

Am  to  warranty  dauseJ] 一 It  was  formerly  a  common  prac- 
tice to  insert  a  clause  to  prevent  the  consequences  of  a 
warranty  in  partition  deeds,  but  this,  it  seems,  was  an  unne - 
oeasary  precaution  whenever  the  usual  qualified  covenants 
for  title  were  inserted;  and  notwithstanding  an  opinion 
seems  at  one  time  to  have  prevailed  that  the  words  "  gyve  or 
grant"  would  raise  an  implied  warranty,  it  has  been  long 
aettled  that,  even  if  they  ever  bad  this  operation,  those  temw 
would  be  restricted  by  the  qualified  terms  expressed  in  the 
usual  covenants  for  title  enterea  into  by  vendors  ；  added  to 
which,  the  act  8  &  9  Vict,  c 108，  expressly  enacts  that  no 
implied  warranty  shail  arise  either  from  the  words  **  give  or 
grant."  Still,  in  spite  of  all  these  decisions  and  enactments, 
some  cautiotifi  practitioiierB  still  insert  a  clause  for  the  pur- 
nose  of  negativing  implied  warrantj :  (see  the  form  3  Con. 
tree..  Fart  VIII.,  No.  I"  ckiue  ▲•，  tfi  notU,  p.  82，  2nd  edit.) 


CloMM  ofre'entry  in  com  of  eviction  invalid  aa  tending  to 
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a  perpetuity.'] A  dause  has  also  been  sometimes  inaerted, 
by  wnich  it  has  been  provided  that  in  case  either  of  the 
parties  making  partition  shall  be  evicted  from  their  allotted 
share,  the  petition  shall  be  void,  and  the  party  evicted  have 
a  right  of  re-entry  on  the  other  shares  ；  but  it  seems  that 
such  a  clause  is  void,  as  having  a  tendency  to  perpetoitr : 
(see  Sug.  Gilb.  Uses,  179.)  ' 

Partition  sometime*  carried  out  through  the  medium  of  a 
cmveyance  to  a  mutual  trustee  for  that  purpose.^ It  0 
sometimes  arranged  that  the  several  parties  desirous  of 
making  paration  convey  to  a  mutual  trustee,  who  is  to 
divide  thepremises  and  allot  the  same  between  the  scTeral 
parties.  To  accomplish  this  object,  the  premises  are  con- 
veyed to  the  trustee  in  precisely  the  same  manner  as  in  the 
form  we  have  just  before  pointed  out,  to  hold  to  the  uata 
thereinafler  limited.  It  is  then  declarea  that  the  trustee 
shall  divide  the  premises  into  as  man ァ equal  allotments 
as  there  are  parties  entitled  to  share  them,  which  par- 
tmon,  when  so  made,  shall  not  afterwards  be  impeached  od 
any  accoant  or  pretence  whatsoeyer :  (see  the  form  3  Con. 
Free.,  Fart  VIII.,  No.  VI"  pp.  109,  111,  2nd  edit.) 

Allotment  how  to  be  maae,\ ~ The  actual  allotment  amoDgn 
the  parties  is  made  by  a  separate  instrument.  It  may  oe 
done  either  by  deed  poll  or  by  indenture,  but  the  latter  in- 
strument seems  best  adapted  to  the  purpose.  By  this,  after 
setting  out  the  date  and  names  of  the  parties,  the  instrument 
by  which  the  estate  in  coparceny,  joint  tenancy,  or  in  common 
was  created  is  first  recited,  and  then  the  deed  creating  the 
power  to  make  partition,  and  that  the  trustee,  in  exercise  of 
the  power,  has  made  partition.  The  trustee  then  proceeds 
to  make  his  allotment,  by  appointing  the  several  parcels  in 
the  same  manner  as  the  several  uses  are  respectively  declared 
in  favour  of  the  different  parties,  in  the  form  we  have  just 
before  suggested  (an/e,  p.  648) :  (see  the  form  3  Con.  Prec, 
Part  Vlfl.,  No.  VII.,  pp.  112,  114,  2nd  edit.) 

Where  j>artUion  is  mtide  between  tenants  m  foil.] ~ Where 
partition  is  made  between  tenants  in  tail, a  duentailiog^ 
assurance  will  be  necessarv.  This  may  be  contained  either 
in  the  partition  deed,  or  oy  a  distinct  assurance :  (see  the 
form  of  a  disentailing  assuranoe  and  partition  deed,  3  Con. 
Free,  Part  VIII.,  No.  IIL,  pp.  86,  90,  2nd  edit.) 

At  io  leaseholds,'] ― Where  the  partition  is  of  leasdbold 
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property,  the  iastrament  creating  the  tenancy  in  common 
should  be  recited,  and  also  the  agreement  to  make  partition. 
The  recitals  of  the  creation  and  mesne  assignments  of  the 
term,  if  recited  at  all,  are  more  neatlj  done,  by  placing 
tlM^  at  the  end  of  the  description  of  tbe  parcels,  in  the 
manner  pointed  out  in  a  preceding  part  of  the  present  work 
(ante,  p.  208),  than  by  inserting  them  amongst  the  recitals 
preceding  the  teatatam  clause  ；  out  such  recitals  ought  to  be 
concisely  penned,  according  to  the  plan  we  have  previously 
soij^gested : ひん) The  several  assigning  parties  should  then 
assign  the  undivided  shares  in  the  allotment  to  the  other 
party,  for  the  residue  of  the  term,  subject  to  the  rents  and 
ooyeoants  of  the  original  lease.  The  assigning  parties  enter 
into  the  usual  qualified  covenants  with  the  assignee,  that  the 
lease  is  a  yalid  and  subsisting  lease  ；  that  the  assigning 
parties  have  good  right  to  assign  ；  that  the  reserved  rents 
oave  been  duly  paid,  and  all  the  covenants  performed  ；  for 

？ [iiiet  enjo^rment  and  freedom  from  incumbrances,  and  for 
urther  assurance,  in  exactly  the  same  manner  as  in  the  case 
of  an  ordinary  purchase  deed. 

Several  partitions  map  he  eontainea  in  the  same  deed,"]-^ 
Several  partitions  majr,  if  reauired,  be  contained  in  the  same 
deed  ；  and  if  the  parties  maKing  partition  are  satisfied  with 
having  a  mere  trust  or  equitable  estate  allotted  to  them,  tbe 
partition  may  be  effected  in  as  concise  a  form  as  in  the  case 
of  freeholds.  This  is  done  by  assigning  all  the  undivided 
shares  to  a  trustee  or  trustees,  and  dedaring  trusts  of  the 
several  allotments  in  favour  of  the  several  parties,  on  the 
same  plan  as  uses  are  before  directed  to  be  limited  in 
partitions  of  freehold  estates.  Should  anj  of  the  parties 
afterwards  desire  to  have  the  legal  estate  assigned  to  them, 
it  may  be  done  by  a  short  deea,  in  the  same  way  we 
have  before  pointed  oat  ；  when  an  assigmnent  of  personal 
property  is  made  for  the  purpose  of  vesting  it  in  a  new 
trustee  jointly  with  a  trustee  or  trustees  already  existing  ： 

isee  on/tf,  p.  635.)  But  if  the  legal  estates  are  to  be  con- 
erred  in  the  aUotments,  each  lulotment  should  be  made 
aeparatelj,  by  all  the  other  parties  assigning  their  unaivided 
shares  to  Uie  party  in  whose  favour  soph  ulotment  is  to  be 
made,  to  do  which  efiectaally  will  require  as  many  testatum 
and  habendum  clsiues,  as  well  as  distinct  covenants  for  title, 
as  there  are  allotted  shares  ；  so  that,  whenever  a  division 
is  made  between  more  than  two  or  three  parties,  it  will 
always  be  advisable  to  make  each  allotment  by  a  diitmct 
instrument* 

[p.  0. ~ vol.  ii.]         8  L 
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Where  an  apportionment  of  rent  is  required  in  respect  of 
the  several  aUotmeTtis.^ When  any  of  the  seyeral  allotmeota 
are  held  under  the  same  lease,  the  several  parties  to  whom 
they  are  assigned  to  hold  in  severalty  should  enter  into  mntaal 
covenants  with  each  other,  for  payment  of  the  rent  and 
performance  of  the  covenants  in  respect  of  the  assigned 
premises,  with  cross  do  were  of  distress  :  (see  the  form 
3  Con.  Prec,  Part や III"  No.  IV,,  clauses 14  and 15， 
pp.  97,  98,  2nd  edit.)  In  cases  of  the  latter  kind,  tlso, 
the  party  to  whom  the  custody  of  the  original  lease  and 
other  documents  of  title  are  delivered  should  enter  into  • 
covenant  with  the  other  parties  for  their  production :  (see 
the  form  3  Con.  Free.,  Part  VIII.,  No.  IV.,  dauae 16, 
p.  99,  2nd  edit.) 

Partuum  of freehold^  leasehold^  and  copyhold  etiaiet  mayeQ 
be  effected  by  Me  same  deed.^  一 A  partition  of  freehold,  lease- 
hold, and  copyhold  estates  may  be  all  contained  in  the  same 
deed.  To  effect  this,  the  proper  parties  will  be  those 
making  the  partition  and  a  releasee  to  uses.  The  creation 
of  the  estate  of  which  partition  is  to  be  made  should  be 
recited,  and  then  the  agreement  to  make  partition.  The 
freehold  portion  of  the  premises  should  then  be  convejed  to 
the  releasee  to  uses,  and  the  uses  declared  to  arise  out  of  his 
seism,  in  the  maimer  we  have  just  before  directed  (oate, 
p.  645)  ；  the  leasehold  premises  should  be  assigned  to  the 
several  parties  to  whom  they  are  intended  to  be  allotted,  io 
the  same  way  as  if  the  aeed  embraced  that  description  of 
property  only  ；  and  with  respect  to  the  copyholds,  the  serenl 
parties  should  covenant  to  surrender  those  premises  to  the 
use  of  the  party  to  whom  they  are  to  be  allotted,  in  the  same 
manner  as  if  copyholds  alone  formed  ike  sabject-iiiatter  of 
the  partition:  (see  the  form  3  Con.  Prec.,  Part  YIIL, 
No.  v.,  clauses 1 to 11  inclusive,  pp. 101 to  105,  2iid  edit.) 

ii.  pabtmon  made  under  thb  dlbbctiovs  of  thx 

Court  of  Chakcbbt. 

A  partition  may  be  compelled  either  by  a  writ  of  partitiofi 
or  by  a  bill m  Chancery  ；  but  as  writs  ofpartition  have  been 
long  superseded  by  partition  bill m  Chancery,  we  shall 
confine  our  sole  consideration  to  the  latter  coarse  of  pro- 
ceeding. By  this  a  bill  is  filed  to  obtain  the  judgment  of 
the  court  as  to  the  rights  of  the  parties  ；  the  sevenupropor* 
tiona  they  take  in  the  property  of  whidi  the  partitioii  is 
flought ;  and  to  procure  a  division  of  sach  proportiont 
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accordingly  ；  to  effect  which  the  court  will  issue  a  commis- 
sion to  persons  who  proceed  to  make  a  partition  without  the 
intervention  of  a  jury  ；  and  upon  the  return  of  the  com- 
mission, and  confirmation  of  that  return  by  the  court,  the 
partitioD  b  finally  completed  by  mutual  conveyances  and 
aUotments  made  to  the  several  parties. 

Court  of  Chancery  formerly  no  jurisdiction  to  decree  par- 
tition of  copyholds.'] The  Court  of  Chancery  had  formerly 
no  jurudictioii  to  decree  a  partition  of  cooyholds,  or  of 
customary  freeholds.  But  now,  by  statute  4  &  5  Vict.  c.  25, 
any  court  of  equity  in  any  suit  to  be  thereafter  instituted 
therein  for  the  partition  of  lands  of  copyhold  or  customary 
tenure,  ia  empowered  to  make  the  like  decree  for  ascertaining 
the  rights  of  the  respective  parties  to  the  suit  in  such  lands, 
and  for  the  issue  of  a  commission  for  the  partition  of  the  same 
lands,  and  the  allotment  in  severalty  of  the  respective  shares 
therein,  as  according  to  the  practice  of  such  court  may 
now  be  made  with  respect  to  lands  of  freehold  tenure : 
(sect.  85.) 

EuenHala  to  support  a  bUl  for  partition."] To  support  a 
bill  of  this  kind,  the  applicant  must  show  to  the  court  a 


493),  otiaerwise  the  court  may  refuse  the  partition  ；  and  if 
there  is  a  material  omission  in  the  proof  of  title,  the  bill  will 
be  dismissed  with  costs :  (Jope  v.  Morshead^  6  Beav.  213.) 
But,  generally  speaking,  where  there  is  only  a  Bmall  &ilure  in 
the  proof  of  title,  or  when  the  shares  of  the  party  are  alone 
doubtful,  the  court  will  either  grant  an  inqniiy,  or  direct  an 
issue :  (Godfrey  v-  IMtd、  2  B.  &  M.  630.) 

SidLf  how  conducted.'] 一 The  suit  is  carried  on  in  the  usual 
manner  up  to  the  decree,  which  either  declares  the  rights 
and  intercaste  of  the  parties,  or  directs  a  reference  to  cham- 
ben  for  that  purpose  ；  in  which  latter  case,  as  soon  as  they 
are  asoertained,  the  cause  is  heard  on  further  considerations, 
and  a  partition  decreed :  (Ayck.  207,  5th  edit.)  The  decree 
directs  a  partidon,  and  a  commisBion  to  issue,  by  which 
oommissionen  are  empowered  to  make  partition,  and  for 
that  purpose  to  examine  witnesses. 

CommUHoner,,  how  selected  and  appointed,"^ ~ Each  party 
who  appears  by  a  separate  solicitor  is  entitled  to  name 
four  persons  as  commiflsioners,  and  they  join  and  strike  com- 
miasioners*  names  in  the  same  way  as  on  a  commission  to 
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examine  witnesses  abroad  (2  Dan.  Pract.  904,  2nd  edit.), 
except  that  each  of  the  defenduits  joins  and  strikes  names 
with  every  other  set  of  defendants,  as  well  as  with  the 
plaintiff:  (Smith's  Pract.  620,  3rd  edit.  ；  2  Dan.  Pract 
109,  2nd  edit.)  But  with  a  view  of  savmg  unnecessarj 
expense,  in  this  very  expensive  course  of  proceeding,  it  has 
become  the  usual  practice  for  the  parties  to  agree  opon  two 
persons  to  act  as  commissioners,  who  are  generally  either 
surveyors,  engineers,  or  other  scientific  persons,  according 
to  the  nature  of  the  property  to  be  divided:  (2  Smith 
Pract.  620,  2nd  edit.;  Dan.  Pract.  1091,  2nd  edit;  sec 
form  of  commission,  2  Ayck.  Pract.) 

Return  of  commission.'] 一 It  is  to  be  be  observed,  that 
although  the  return  of  the  commission  is  directed  to  be 
" without  delay,"  the  commissioners  are  not  limited,  as  in  a 
commission  to  examine  witnesses,  to  execute  it  before  the 
end  of  the  term  following  to  that  in  which  it  ia  sealed : 
(1 Smith's  Pract.  621，  3rd  edit.  ；  2  Dan.  Pract.  1092,  Snd 
eait.)  It  differs  likewise  from  a  commLtsIon  to  examine 
witnesses,  that  it  may  be  executed  in  or  within  Iwentv 
miles  of  London :  (li.)  It  is  also  an  open  and  not  a  closed 
commission,  and  the  proceedings  under  it  are  open  and  not 
secret,  nor  ia  any  oath  of  secrecy  required  to  oe  taken  by 
the  commissioners,  or  those  employed  under  them :  (Seton 
on  Decrees,  191.)  The  commission,  when  prepared,  most 
be  taken,  together  with  the  decree  or  order  and  a  precipe, 
to  the  clerk  of  records  and  writs,  hj  whom  it  will  be  sealed  ； 
the  fee  for  which  will  be  ".，  payable  by  means  of  a  stamp : 
(6  Order,  25th  October,  1852.) 

Parties  or  their  iolidtors  ou^ht  to  attend  at  the  exeeiUitm 
of  the  commissionJ] The  parties  or  their  solicitors  ought  to 
attend  at  the  execution  of  the  commissioiL,  and  then  and 
there  to  produce  their  deeds,  and  such  other  eviaence  as 
may  afford  the  commissioners  the  best  mformation  upon  the 
subject  ；  and  such  parties  or  their  solicitors  may,  ifnecessaiy, 
cross  examine  the  witnesses,  and  take  every  step  necessary 
to  discpver  the  truth,  and  enable  the  commissioners  to  make 
a  proper  return :  (Seton's  Decrees,  191,  1st  edit. ； 1 Ayck. 
Pract.  208,  5th  edit.)  The  commissioners  should  administer 
the  Questions  to  the  witnesses,  but  they  are  not  personally 
bound  to  take  down  the  depositions  in  writing,  which  ma/ 
be  done  by  their  clerks,  by  their  own  direction  in  point  oif 
]&Dguage.  Ii  any  dispute  arises  upon  the  evidence,  the 
commissioDers  must  agree  amongst  themselves  upon  the 
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words  of  the  deposition,  which  should  be  then  read  over  to 
the  witness,  and  be  signed  by  him  before  his  dumissal : (ib,) 
When  taken  and  signed,  the  deposidons  must  be  fairly 
engroesed  upon  parchment,  in  the  same  manner  as  deposi- 
tioDS  taken  under  a  commission  to  examine  witnesses 
(2  Dan.  Pract.  1094,  2nd  edit.),  and  be  returned  togeUier 
with  the  commissioii : (i ん) 

Commiuioneri  are  to  allot  the  property^  and  reium 
commiuian  to  be JUed  with  clerk  ofrecanu.j 一 As  soon  as  the 
oommiBsionen  have  apportioned  and  divided  the  property, 
they  shoidd  proceed  to  allot  the  shares  to  the  seTcral  parties, 
and  then  make  their  retom,  detailing  the  nature  of  their 
proceedingB,  wluch  is  in  the  nature  of  a  certificate  engrossed 
on  parchment,  and  signed  by  the  commissioners.  This  com- 
mission and  returo,  with  the  interrogatories  and  depositions 
annexed,  are  then  sealed  by  the  commissionen,  or  any  two 
or  more  of  them,  and  are  afterwards  filed  by  the  derk  of 
records  and  writs : (1 Ayck.  209,  5th  edit.) 

Every  pari  of  the  ettate  need  not  be  cft'tmied]—- In  making 
a  partition,  it  is  not  necessary  that  every  part  of  the 
estate  should  be  divided  ；  it  will  be  Buflicient  ii  eadi  party 
hare  a  proper  share  of  the  whole :  {Earl  of  Clarenaon  v. 
Hornby, 1 P.  Wms.  446.)  If,  therefore,  there  be  three 
houses  of  different  valueB  to  be  divided  amongst  three,  it 
will  not  be  right  to  divide  each  house,  for  that  would  be  to 
'spoil  every  house  ；  but  some  recompenoe  should  be  made, 
either  by  a  sum  of  moneys  or  rent,  for  eqaality  of  pamaon  to 
those  who  have  homes  of  less  Talue :  (w.) 

Allotment  of  thares.'] ― HaviDg  apportioned  and  allotted 
the  properly,  the  commiBsioners  diomd  proceed  to  set  apart 
and  allot  tlie  shareB  to  the  parties.  Thu  they  should  do, 
when  it  can  be  aocomplished,  by  lot,  for  which  porpose  they 
should  call  in  some  indifferent  person,  and  require  that 
person  to  draw  lots  for  the  shares  of  each  party :  (SeCon  on 
Decrees,  197.)  But  this  course  of  makmg  the  choice  of 
shares  by  lot  snonld  not  be  adopted  irhere  it  cannot  be  done 
with  fairness,  and  with  due  resard  to  the  situation  of  the 
parties  and  the  shares.  In  sacn  cases  it  will  be  the  duty  of 
the  commissioners  to  aadga  the  shares  to  those  parties  to 
whom  they  would  be  of  most  yalae  (independently  of  their 
value  in  the  market),  with  reference  to  their  respective 
tittxations  in  relation  to  the  value  of  the  property  before  the 
partitioii  took  place:  (Story    Joknsany  I  You.  Sc  Coll.  538.) 
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Separate  certificate  where  commiiMitmert  eaanoi  t^^ree.'} >^ 
If  the  commissioners  cannot  agree  in  the  apportionmaity 
they  ought  to  make  separate  returns  ；  but  the  coDseqaenoe 
of  such  separate  returns  will  be,  that  if  the  commianoneca 
are  equally  divided,  both  will  be  quaahed:  QWaiwom  t. 
Duke  of  Northumberland^ 1 1 Vefl.  153.) 

How  order  for  conveyance  is  obtainedJ] 一 After  the  com* 
mission  ia  returned,  and  filed,  the  partj  who  issued  the 
commission  moves  to  confirm  the  return  by  orders  mui  and 
absolute,  and  the  cause  is  set  down  for  hearing  on  the 
certificate,  and  brought  on  in  the  usual  way,  and  an  order 
is  then  made  for  a  conveyance  of  the  estates  as  allotted 
according  to  the  certificate  oi  the  oonumssionera : 1 Ajck« 
209,  5th  edit.) 

^010  conveyance  should  be  penned,'] ~ In  a  partition  deed 
under  a  decree  of  the  Court  of  Chancery,  the  parties  are 
described,  and  the  creation  of  the  estate  of  which  partition 
is  to  be  made  recited,  in  the  same  way  as  in  the  partition 
deed  under  ordinary  circumstances  ；  after  this  the  proceedmgs 
in  Chancery  are  recited,  wherein  is  set  out  the  bill  of  the 
plaintiff  or  plaintiSk,  and  answer  of  the  defendant  or  defen- 
dantfl  ；  the  decree  or  order  to  make  partition  ；  the  commis- 
sion for  partition  ；  the  commissioners*  allotment  and  certifi- 
cate, and  the  order  for  the  conveyance  according  to  the 
allotments  certified  by  the  commissioners,  and  that  the 
parties  are  desirous  of  perfecting  the  partition,  and  of 
limiting  their  allotted  shares  to  the  uses  thereafter  declared. 
It  is  then  witnessed,  that  in  obedience  to  the  order  of  the 
Court  of  Chaacery,  and  for  the  purpose  of  perfecting  the 
partition,  and  to  the  intent  that  the  sereral  nereditameDts 
allotted  bjr  the  recited  certificate  of  partition  may  be  here- 
after held  in  severalty,  and  Betting  out  the き urns  otmonej  (if 
any)  that  ma ァ be  paid  by  way  of  equality  of  partition,  the 
allotted  premiBes  are  conveyed  and  assured  in  precisely  the 
same  manner,  and  the  same  qualified  covenants  for  title 
entered  into  between  the  several  parties,  as  in  the  case  of  am 
ordinary  partition  deed  between  tne  same  parties. 

Costs."] With  respect  to  the  costs  of  a  partition,  the  general 
rule  IB  not  to  give  costs  on  either  side  prior  to  the  commis- 
sion  ；  that  the  costs  oi issuing,  executing  and  confirming  the 
commission,  and  of  making  out  the  title  of  the  several  parts 
of  the  estate,  be  paid  by  the  parties  ia  proportion  to  the 
ralae  of  their  respective  interests,  and  no  costs  of  the  sub- 
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sequent  proceedings :  (^Agar  v.  Fairfax, 17  Ves,  548  ；  and 
aee  also,  Calmtufy  v.  Calnuufy,  2  Ves.  ^68.) 

Rule  with  regard  to  tUie  deeds  and  wrUinga.l  一 With 
respect  to  the  title  deeds,  &c.  relating  to  the  estates  divided, 
which  are  in  the  posaeasion  of  the  parties,  it  generally 
forms  part  of  the  decree  directing  the  partition,  that  lUter 
the  partition  such  of  them  as  shall  relate  to  such  part  of  the 
premises  as  shall  be  allotted  to  any  of  the  parties  alone  shall 
be  delivered  to  such  parties  ；  and  as  to  those  which  concern 
any  parts  of  the  premises  which  shall  be  allotted  to  any  or 
either  of  the  parties  jointly  with  others,  the  order  generally 
13,  that,  as  to  such  deeds,  the  parties  are  to  be  at  fiberty  to 
apply  to  the  court  for  airections,  as  they  shall  be  advised  ；  in 
which  case  it  seems  the  court  will  hold  the  party  entitled  to 
the  estate  of  the  greatest  value  to  be  entitled  to  the  custody 
of  the  d^dfl  upon  entering  into  a  covenant  to  produce  them, 
and  allow  copies  to  be  taken  of  them  when  required :  (Seton 
on  Decree^ 186  ；  2  Dan.  Fract. 1 101,  2nd  edit,) 


658  PRACTICE  OF  OOKTXTAKCING.        [BOOK  IV. 


CHAPTER  IX. 
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Vn.  Sbouiutus  ahd  iNDraonrns. 

VIII.  NonCBS  BBLATDTO  TO  PaBTNXBSHIFS. 


1.  PbBLDOKART  OfigBRTAnOHS. 

Fasthbbship  deeds,  like  maniage  fletdements,  are  sometiines 
preceded  by  articles  containing  the  general  heads  of  the  terms 
of  the  partneraliip,  which  are  anerwarcbi  intended  to  be  set  out 
more  rally  in  the  partnership  deed.  In  ])enmng  tJie  artides« 
the  terms  upon  which  the  partnenliip  is  to  to  carried  on 
should  be  stated  in  a  clear  and  concue  manner  ；  nothing 
ought  to  be  omitted  which  the  partnership  deed  is  inieaded 
to  embrace  ；  and  every  expression  which  can  poasiblT  bear 
an  equivocal  construction  ought  most  stadioasiy  to  be 
avoided. 

Umd  term  contained  in  a  partnership  <2Md]  —  The  usual 
terms  of  a  partnenhip  deed  consist  of  the  agreement  to  enter 


SETTLXXENTS.]         PABTNEB8BIP  DEEDS. 


659 


into  partnership  ；  the  period  for  which  such  partnership  is 
to  be  carried  oo  ；  the  style  of  the  firm,  nature  of  the 
bosbess,  and  the  place  or  places  at  which  it  is  to  be 
dransactea;  the  capital  employed,  and  the  proportions  in 
wbich  it  u  to  be  advanced  ；  how  the  profits  and  losseB  are 
to  be  shared  and  borne  between  the  parties  ；  the  mode  in 
which  the  business  is  to  be  conducted  ；  allowances  for 
private  expenses  ；  how  the  partners  are  to  conduct  themselves 
in  the  management  of  the  concern  ；  how  the  accounts  are  to 
be  kept  and  adjusted  ；  how  the  partnership  is  to  be  dissolved  ； 
the  grounds  on  which  any  partner  may  be  expelled  from  the 
partnership  ；  and  the  general  winding  up  and  adjustment  of 
the  accounts  upon  the  determination  of  the  partnership. 

lutmmenta  contatmng  terms  of  partuership.'} 一 The  mere 
articles  which  contain  the  heads  of  minutes  that  are  in- 
tended to  be  afterwards  reduced  into  proper  technical  form, 
«re  osiuJly  entered  into  by  an  agreement  under  hand 
only,  upon  a  common  agreement  etamp  ；  but  the  instrument 
wbch  contains  the  formal  concluded  terms  of  the  partner- 
skip,  should  be  a  deed  under  the  hands  and  aeals  of  all  the 
parties,  and  duly  stamped  acoordingly  with  a  common  deed 
«tainp:  (see  ante,  p.  625.) 

n.  Practical  Dibegtions  fob  Prepabino  ▲  Partnership 

Deed. 

to  the  date  and  parties.'] 一  A  partnership  deed,  like  other 
of  settlement,  commences  with  the  date  and  names 
and  deacription  of  the  parties,  and  every  one  of  the  partners 
oagiit  to  concur  therein:  (see  the  forms  3  Cod.  Prec" 
Ptrt  XI"  Nos.  1.  to  XL  indunTe,  pp.  162,  et  »eq,^  2nd  edit.) 

Recitals/} ~ Recitalfl  are  oflen  omittted  altogether  from 
^ftrtsenhip  deeds,  and  length?  recitab  are  rarely  inserted. 
It  is,  however,  a  common  practice  to  insert  a  short  recital 
^  the  parties  have  agreed  to  become  partners  together : 
(see  the  form  3  Con.  free.,  Part.  XL,  l^o.  11.,  clause  2, 
p.  180,  2nd  edit.);  as  also  for  the  purpose  of  showing 
^  nature  of  the  business,  the  time  it  has  existed,  or 
U^e  mumer  in  which  it  had  been  previously  conducted : 
W.  *.  clause  A,  tn  notis.  p.  180.)  Sometimes,  also,  recitals 
inserted  for  the  purpose  of  showing  the  title  to  the 
premues  in  which  the  Dusinew  is  intended  to  be  carried  on  ； 
>8  where  one  of  the  parties  holds  such  premises  either  under 
* lewi,  or  aa  the  absolute  owner  ；  as  also  for  the  purpose  of 
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showing  that  he  has  expended  monej  upon  sach  premiMB  ； 
or  to  show  that  money  haii  been  expendea  in  ereediig 
machiDery  or  other  improvements.  So  where  a  partnenliip 
ifl  entered  into  between  two  brewers,  who  are  generally  also 
the  proprietors  of  public-houses,  it  will  be  proDer  to  state 
those  facta  in  the  recitals  :  (see  the  form  3  Con.  Prec^  Part 
XI.,  No.  Ill"  clause  A,  tn  noUs,  p.  194,  2od  edit.)  AgaiiL, 
also,  where  partnership  is  entered  into  for  the  purpose  of 
working  a  patent,  it  wul be  correct  to  recite  when,  how,  and 
where  such  patent  has  been  obtained  (see  the  foims  3  Cod. 
Prec"  Part  A.I.,  No.  X.  clauses  2,  and  A,  B，  aod  C，  mmatit^ 
pp.  230,  240,  2nd  edit.),  as  also  at  whose  expense  sacb 
patent  has  been  procured :  {id.  ib.  clause  4,  p.  241.)  So, 
where  implements  and  machinerj,  the  property  of  some  one 
or  more  of  the  partners  onlj,  are  intended  to  be  brought  into 
the  partnership  concern,  it  u  the  common  practice  to  show  by 
the  recitals  of  what  they  consist  ；  and  if,  as  it  ought  always 
to  be,  their,  yalae  has  been  previouslj  ascertained  and  det^* 
mined,  the  amount  of  such  valuation  ought  also  to  be  set 
forth :  (see  the  form  3  Con.  Prec.,  Part  XI.,  No.，  I1L， 
clause  4，  pp.  194,  195,  2nd  edit.) 

Agreement  for  parinershiv.l 一 In  the  testatum  daiise  or 
agreement  for  partoenship,  it  is  usually  witnessed  Uiat  the 
parties,  in  consideration  of  the  mutual  trost  and  confidence 
they  repose  in  each  other,  mutually  bind  themselves  and  their 
representatiyes  to  enter  into  partnenliip  upon  the  terms 
thereioafter  specified  and  set  forth :  (see  the  form  3  Con. 
Prec.,  Fart  XI"  No.  I"  clause  2,  p.  163,  Snd  edit.)  If 
a  premium  is  paid  aa  a  consideration  for  the  partnership, 
the  amount  of  sach  premium  should  be  set  out  in  the 
testatum  claiwe,  and  the  payment  and  receipt  duly  acknow- 
ledged in  the  same  manner  as  in  an  ordinary  parchase  deed: 
(flee  the  clanse  3  Cod.  Prec.,  Part  XI"  No.  II.,  claoae  G, 
in  notit,  p.  18】，  2nd  edit.  ；  ib.  No.  VTLI"  datue  3,  p.  227.) 

Commencement  and  duration  of  partnerihtp.j 一 The  time  of 
the  commenoement  and  duration  of  the  partnership  ought 
always  to  be  stated  in  express  terms  ；  u  the  oommenoemeot 
18  omitted  to  be  stated,  it  will  be  consiraed  to  begin  from  the 
date  of  the  articles,  and  parol  evidence  is  imSmigsible  to 
fhow  that  it  was  intended  to  commence  at  any  future  period  ； 
and  unless  the  time  of  duration  ia  fixed,  it  will  be  in 
the  power  of  either  of  the  partners  to  dissolTe  the 

Sartnerahip  at  any  time :  (Henry  v.  Birch,  9  Vei.  637.) 
till,  it  is  by  no  means  unusual  to  pronde  that  either 
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party  may  determine  the  partnership  upon  giving  the 
other  some  previous  reasonable  notice  (as  six  calendar 
months  for  instance)  of  his  inteotion  to  dissolve  the  same : 
(see  the  form  3  Con.  Prec.,  Part  X.，  No.  L，  clause  22, 
p.  171,  2nd  edit.)  It  is  also  a  common  practice  to 
C[ualify  the  duration  of  the  term  of  partnership  to  the  life- 
time of  the  parties  (see  the  form  3  Cod.  Prec,  Part  X., 
^o.  11"  clause  4，  p.  181,  2nd  edit.),  although  this  is  not 
necessary  to  produce  that  effect,  because,  where  no  precise 
time  ifl  fixed,  the  partnership  will  be  dissolved  by  the  death 
of  any  of  the  partners,  and  will  therefore  be  determined  by 
that  event  ia  all  cases  where  there  is  no  express  stipulation 
to  the  contrary :  (Coll.  on  Partnership, 1 14.) 

Style  of  yfrm.] ~ The  style  of  the  firm  should  be  set  out  in 
the  articles  of  partnership  deed  in  precisely  the  same  terms  it 
18  intended  to  be  described  in  all  transactions  connected  with 
the  partnership  affairs,  and  the  partners  must  be  careful  to 
act  accordingly  ；  for  where  members  of  a  partnership 
covenant  that  the  firm  shall  be  carried  on  under  a  specinea 
style  ；  as  that  the  style  shall  be  A.  B.  &  Co.,  it  will  be  a 
breach  of  covenant  for  A.  to  sign  those  instruments  to  which 
the  covenant  refers  in  the  name  of  A.  &  Co.  ；  nor  will  it  be 
a less  breach  of  that  covenant  for  B.  to  sign  his  own  oame, 
adding  for  self  and  partners :  (Coll.  Fart. 114  ；  and  see 
1 Jac.  &  Walk.  268.) 

Nature  of  the  business. ~- The  nature  of  the  trade,  bunnesa, 
or  profession  should  be  accuratelj  set  forth,  and  this  is 
particularly  important  where  any  of  the  partners  carry  on 
any  other  kind  of  trade  or  business  besides  that  which  ia 
intended  to  be  embraced  by  the  partnership. 

PUiee  of  lnuine9»J] ~~ It  is  generally  the  practice  to  state 
the  place  where  the  partDeiBhip  business  is  to  be  carried  on  ； 
and,  in  addition  to  tdis,  it  is  Yery  common  to  stipulate  that 
the  business  shall  be  carried  on  upon  some  particular 
premises :  but  generally  with  a  qoalification,  limiting  the 
period  it  snail  be  so  carried  on  toere  to  so  long  a  time  as 
the  parties  shall  mutually  agree  upon,  or  that  it  shall  be 
earned  on  at  the  aDpointed  place,  or  at  such  other  place 
or  places,  as  the  said  partners  shall  from  time  to  time 
mutually  affree  upon  (see  the  form  3  Con.  Prec"  Part  X*， 
No.  ILL,  claiue  7,  p.  195, 2nd  edit.)*  and  where  the  premises 
belong  to  any  one  or  more  of  the  partnen  individually,  it  is 
also  oommoii  to  provide  that  upon  the  determination  df  the 
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partnership,  the  possession  iball  be  deliTered  np  to  racb 
partners  or  other  persons  to  whom  the  same  shall  so  belong 
accordingly  ：  (see  the  form  3  Con.  Free.,  Part  XL,  No.  U， 
claufle  5,  p.  181， Snd  edit.) 

Common  practice  to  associate  ttyle  of  firm  end  place  of 
hunneu  together  in  the  iame  clause.^ ― It  is  a  commoD 
practice  to  iwsociate  the  style  of  the  firm,  and  the  place 
where  the  business  is  to  be  carried  on  both  together  in  the 
flame  dause  (see  the  forms  3  Con.  Prec.，  Part  XL,  No.  I.， 
clause  4,  p.  163,  2nd  edit;  ib.  No.  II.,  clause  5,  p.  181; 
ib.  No.  lit"  clause  7,  p.  195),  but  sometimes  they  are  set 
out  in  distinct  and  separate  clauses:  (see  3  Con.  Prec. 
Part  XL,  No.  IX"  clauses  4  and  5  p.  233,  2nd  edit.) 

Capital.'] The  manner  and  proportions  in  which  the 
capital  ifl  to  be  advanced  should  be  distinctly  set  oot  ；  and 
it  should  also  be  stated  that  each  of  the  partners  shall  stand 
possessed  of  the  capital  stock  of  the  partnership,  in  propor- 
tion to  the  amount  of  capital  he  has  so  advanosd  ；  and  be 
considered  as  a  creditor  to  that  amount,  and  be  alio  veil 
interest  thereon  accordingly :  (see  the  form  3  Con.  Prec , 
Part  XI. ，  No.  I.,  clause  5,  pp.  163,  164，  2nd  edit.)  In 
addition  to  this,  it  is  a  very  common  practice  to  stipulate 
that  if  either  of  the  partners  shall  at  any  time  advance  any 
sums  of  money  for  the  benefit  of  the  partnership  bejond  the 
proportion  he  is  bound  to  contribute,  then  the  joint  stock  of 
the  partnership  should  be  liable  to  repay  the  same  and 
interest  before  any  other  division  of  thepronts  shall  be  made  : 
(see  the  form  3  Con.  Prec,  Part  XL,  No.  IL，  clause  $， 
p.  182,  2nd  edit.) 

Where  stock  in  trade,*  machinery,  ffp.、  form  part  of  the 
capitM. 1 一 Where  stock  in  trade,  mac&nery,  or  the  goodwill 
ofa  business  are  to  form  part  of  the  capital,  the  yalue  must 
be  previously  ascertained  and  determined,  and  the  amount 
of  such  valuation  be  treated  as  so  much  amount  of  capital: 
(see  the  form  3  Con.  Prec,  Part  XI. ，  No.  III.,  clause  8, 
pp.  195,  196，  2nd  edit.  ；  ib.  No.  IV.,  clause  4，  p.  206.) 

At  to  payment  of  capital  into  hankers  hand*,'] It  b  abo 
common  to  provide  that  the  capital  brought  into  the  pt 
nenhip  shall  be  paid  into  the  hands  of  the  bankers  of 
partnership,  to  the  credit  of  the  partnenhip  firm; 
whence  no  portion  of  it  is  to  be  afterwards  withdrawn 
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oat  the  consent  of  all  the  partners :  (see  the  form  3  Con. 
PrecL,  Part  XI.,  No.  X.,  clause 10,  p.  242,  2nd  edit.) 

A»  to  itUerest  ufjon  capital  on  diuolutien  of  partnership.^ 一 
Upon  the  diaflolution  or  the  partnership,  each  partner  will 
be  a  creditor  to  the  amoant  of  the  capital  contributed  by 
him  ；  but  in  the  absence  of  some  express  stipulation,  he 
will  not  be  entitled  to  any  interest,  but  only  to  a  share  in 
the  entire  surplus :  (^Burnd     Hunt,  5  Jur.  650.)  When- 


doDfl.  it  will  be  expedient  to  stipulate  as  to  the  manner  in 
which  the  profits  are  to  be  apportkmed :  (see  a  form  of  this 
kind,  3  Con.  Free.,  Part  AI.,  No.  I"  clause  B，  in  noHs, 
p.  164,  2nd  edit.) 

Where  partner  advancing  money  is  to  receive  aper  centage 
ikereomJ] 一 It  is  sometimes  arranged  that  where  tne  partner- 
fiUp  capital  is  advanced  in  unequal  progortions,  the  one 
who  adyances  the  most  money  Bnall  receive  a  per  centa^e 
upon  the  excess  of  capital  advanced  by  him,  and  that  tne 
remaimng  profits  shall  be  divided  in  equal  proportions,  in 
whidi  case  a  clause  to  that  effect  ought  aiwajs  to  be  inserted : 
(see  the  form  3  Con.  Prec.,  Part  Al.,  No.  I.,  clause  C，  in 
notUj  p.  165,  2nd  edit.  ；  ib.  No.  II.,  clause  8,  p.  182.) 

J&^ptdaikm  for  a  proportionate  return  of  premium  in  case 
of  a/aSing  o き of  the  huiineM.'] ~~ Where  a  sum  of  money  has 
been  paid  by  way  of  premium  for  entering  into  partnerahip, 
h  18  sometimes  arranged  that,  in  case  the  profits  of  the 
bminesB  shall  afterwards  &U  off,  a  proportionate  part 
of  the  premium  shall  be  returned :  (see  tne  form  3  Con. 
Proc.,  Part  XI.,  No.  EL,  dause  E,  in  noHs^  p.  185，  2Qd 
edit.) 

Proportions  in  which  pro/iU  and  losses  are  to  be  received 
amd  harne  ought  always  to  oe  set  out'] ~~ Where  an  agreement 
constituting  a  partnership  is  silent  as  to  the  relative  shares 
of  the  respective  parties,  the  rule  is  to  consider  them  as 
entitled  to  the  profits  equally :  (Farrer  v.  Robinson^ 1 M.  & 
R.  527.)  Still  the  proper  course  will  always  be  to  set  out 
the  proportions  in  whicn  parties  reall^r  intend  the  profits  and 
losses  to  be  received  and  borne,  which  it  is  generall^r  arranged 
shall  be  in  proportion  to  the  amount  of  the  capital  which 
each  advances,  unless  so  far  as  relates  to  losses  caused  by 
the  wilful  neglect  or  default  of  either  of  the  partners,  who, 
in  such  case,  are  rendered  liable  to  make  good  the  same : 
[p.  c. ~ vol.  ii.l 3  M 
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(see  the  form  3  Con.  Prec.,  Part  XL,  No.  L,  clacae  ft, 
pp.  164，  165，  2nd  edit.  ；  ib.  No.  II.,  claoae 10,  p.  183.) 

Where  a  specified  sum  is  allowed  in  lieu  of  sharing'  proJtU.'] 
一 Sometimes  a  specified  sum  is  allowed  to  a  partner  in  liea 
of  his  participating  in  a  proportionate  share  of  the  profits. 
This  onen  occurs  where  a  dormant  partner  ig  admittea  into 
the  partnership,  or  an  active  partner  becomes  a  dormant 
one,  in  which  cases  some  specined  annual  sum,  as  SOOL  for 
iiistance,  is  substituted  for  a  participation  in  a  share  of  the 
profits,  which  it  is  usual  to  stipulate  shall  be  payable  at  sD 
events,  and  that,  if  the  profits  prove  insufticient,  it  shall  be 
payable  out  of  the  capitiu  (see  the  form  3  Con.  jrrec"  Put 
XI.,  No.  Vni.,  clause  6,  p.  228),  or  it  may  be  stipukated 
that  the  acting  partners  snail  be  entitled  to  draw  some 
specified  sura,  either  weekly  or  monthly,  or  at  some  other 
stated  periods,  out  of  such  residue,  to  be  accounted  for  by 
them  on  every  settlement  of  accounts  and  dUvidion  of  the 
partnership  profits :  (ibid,  clause  A,  in  notis,  p.  220.) 

Mode  of  conducting  businessJ] 一 In  setting  out  the  numner 
in  which  the  business  is  to  be  conducted,  it  will  be  necessary 
first  to  consider  how  the  expenses  incurred  for  house-rent, 
taxes,  insurance,  servants,  wages,  and  other  expenses  of  a 
like  kind  incidental  to  carrying  on  the  business  are  to  be 
defrayed.  This,  it  is  generally  stipulated,  shall  be  discharired 
out  of  the  clear  jains  and  profits  of  the  business  ；  ana  n 
these  prove  insufficient,  then  that  the  same  shall  be  made 
good  by  all  the  partners  according  to  their  relative  pnoor- 
Qons  of  the  capital  in  the  said  partnership :  (see  the  form 
3  Con.  Prec.,  Fart  XL,  No.  L,  claufie  9,  p.  166,  2Qd  edit.) 

Allowances  for  sttbsistence.^ It  is  next  uanal  to  proride 
gome  allowance  to  the  partners  for  their  subsistence^  which 
is  generally  done  by  authonzing  each  partner  to  draw  out 
of  the  said  busmess,  either  monthly,  weekly,  or  at  aome 
other  stated  period,  anjr  Bum  of  money,  not  exceeding  some 
specified  amount,  for  hia  own  use,  to  be  entered  by  turn  in 
the  cash  book  belonging  to  the  partnership,  and  to  be  dnlj 
accounted  for  by  him  on  a  settlement  of  the  partDeTsbip 
accounts :  (see  the  form  3  Con.  Prec,  Part  aI.，  No.  I" 
clause  7，  p.  165,  2nd  edit.  ；  ib.  No.  III.,  clause  6，  p.  372.) 
This  clause  is  a  very  important  one,  not  only  for  the  purpose 
of  preventing  disputes,  but  also  to  enable  the  partners  to 
have  an  allowance  for  their  necessary  support  before  the 
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amount  of  profits  can  be  ascertained,  which  cannot  be  done 
till  the  Bettlement  of  the  yearly  accounts. 

AUowanees  far  treating  ctutomeri,'] ~~ In  some  partnership 
deeds,  a  clause  is  inserted  by  which  any  of  the  partners  are 
allowed  out  of  the  joint  stock  all  such  sums  of  money  as  the^r 
shall  expend  in  treating  castomers  ；  but  this  is  usually 
qualified  with  a  proviso  that  the  same  shall  be  duly  entered 
in  the  partnersnip  books :  (see  the  form  3  Con.  Prec. 
Part  XL,  clause 13,  p.  198.) 

Where  any  of  the  partnern  reside  an  the  premisea,^ 一 Where 
any  of  the  partners  reside  on  the  premises  it  is  aiso  usual  to 
stipulate  that  they  shall  occupy  the  same  rent  free.  In  such 
case  it  ought  also  to  be  stated  by  whom,  and  in  what  way, 
the  expenses  incurred  in  respect  of  rates,  taxes,  and  ali 
other  outgoings  ；  as  also  in  keeping  the  preixuBes  in  repair, 
are  to  be  defrayed :  (see  the  form  3  Con.  .Prec"  Fart  XI., 
No.  lU.,  clause  C,  in  notU,  p.  198, 2nd  edit.) 

A$  to  keeping  partnership  aeeotmu\ ~ With  respect  to  the 
partaenhip  accounts,  the  practice  is  to  stipulate  tliat  proper 
Dooks  of  account  shall  be  kept,  wherein  all  transactioDS 
rdating  to  the  portnenhip  shall  be  entered,  which,  together 
with  afi  deeds,  bonds,  bula,  notes,  securities,  papers,  and 
writings  concerning  the  partnenhip  affairs,  shau  be  kept  at 
the  shop,  counting-house,  office,  or  such  other  place  of 
tafety  as  the  partners  shall  matoallj  agree  upon,  and  that 
each  of  the  partners  shall  have  access  to  the  same  without 
mterrupdon  from  any  other  of  the  partners :  (see  the  form 
8  Con.  Free.  Fart  XI.,  No.  L,  clause 10,  p.  166，  2nd  edit.) 
The  latter  part  of  this  clause  is,  however,  rather  a  formal, 
than  an  easentialf  part  of  it,  and  like  many  other  rights 
declared  by  partnership  deeds,  confers  no  more  than  the 
partners  would  otherwise  possess : (1 Jac.  &  Walk*  593  ； 
ColL  on  Partnenhip, 1 16.) 

Acting  partners  to  afford  dormant  parinerg  accurate  infar^ 
wuUion  rupedUng  the  inuinessJ] ~ Wnere  there  are  dormant 
88  well  as  acting  partners,  it  is  also  usual  to  proviae  that,  in 
addition  to  the  annual  accounts,  the  acting  partners  will  at 
all  times  afford  the  dormant  partners  such  information 
relating  to  the  partnership  business  as  will  enable  the  latter 
to  form  an  accurate  opinion  as  to  the  actual  state  of  the 

rnenhip  concerns :  (see  the  form  3  Con.  Prec.  Part  Xl., 
Vm.,  cUuae  8,  pp.  229,  230,  2nd  edit.) 

dM2 
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Am  to  weekly  balancing  oeeountM.'] 一 In  some  partnenbipi 
it  is  arranged  that  the  accounts  ahall  be  balanced  veekly, 
and  the  balance  of  the  cash  in  hand  paid  in  the  name  of  the 
partnership  firm  into  their  bankers*  hands,  to  be  only 
drawn  out  again  for  the  purpoMS  of  the  trade :  (see  the 
form  3  Con.  Free.,  Part  XL,  No.  cUiue  6,  p.  197， 
2nd  edit.) 

Ag  to  daily  entries,'] ~> It  is  also  Bometimes  arranged  tfait 
entries  shall  be  made  daily,  in  proper  books  of  accoimt,  of 
all  goods  boiiffht  and  sold,  ana  in  particular,  that  a  cadi 
book  shall  be  kept  for  the  purpose  of  entering  an  aoooont 
of  all  cash  received  and  expended :  (see  the  form  3  Coo. 
Prec.,  Part  XL,  No.  VU"  dauae  7,  p.  222,  2ad  edit.) 

Am  to  monihfy  balaneing  of  accamtM  where  there  art  dar^ 
mcaU  parb»er9,'\ ~~ Where  there  are  any  dormant,  ― 
acting,  partners,,  it  is  usual  to  stapolate  that 
partners  shall  be  the  keepers  of  the  cash,  bills, 
securities  ；  but  it  is  at  the  same  time  genendlj  , 
that  the  accounts  shall  be  balanced  monthly  ；  and 
cash  book,  and  all  other  books  of  account,  shall  be 
the  counting  house,  and  be  open  at  all  times  d 
usual  hours  of  business  to  the  inspection  of  all  the 
(see  the  form  3  Con.  Prec"  Part  XI"  No.  VII., 
p.  222,  2nd  edit.) 

At  to  cash  received  by  a  dormcaU  partner,'] >~ It  k  abo 
[uently  provided,  where  there  are  an^r  domiant  partnerBf 
k  in  case  they  shall  at  anj  time  receive  any  ca«i  ob  the 
恭 tnerthip  account,  they  shall  forthwith  defiver  over  the 
same  to  tne  licting  partners  ；  in  addition  to  whidi  it  is 
sometimes  stipulate  that,  in  case  of  default  in  mmlnTig  sach 
pa^rment  oyer,  the  dormant  partner  so  offending  shall p«y 
some  specified  sum  by  way  of  liquidated  damages :  ^ee 
tbe  form  3  Con.  Prec,  Part  XL,  No.  VII.,  clause  9,  p.  223, 
2nd  edit.) 

Am  to  conduct  of  partners  in  management  of  the  ftttraett.] 
一 With  respect  to  the  actual  conduct  and  managemeDt  of 
the  business,  where  all  the  partners  are  actire,  it  is  s 
common  form  to  stipulate  that  they  will  be  tnie  and  nuthfbl 
to  each  other,  and  diligently  employ  themselves  in  tbe 
partnerabip  afiain,  and  render  a  true  account  of  all  tnms* 
actions  relating  thereto  when  reasonablr  required :  (see  the 
form  S  Con.  ftec.,  Part  XI.,  No.  I"  clause 11, p.  167,  2Dd 
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edit. )  In  addition  to  which  it  is  often  provided,  that  neither 
of  the  partners  shall  at  anj  time  daring  the  continuance  of 
the  partnerahip  engage  in  any  other  trade,  business,  or 
profeanon  whatever  ib.  clause 12,  p.  167),  and  whenever 
It  is  desired  that  the  partners  are  not  to  engage  in  any  other 
businefls,  this  dause  oaght  never  to  be  omitted. 

Am  to  fearimerMpi  between  attorneys  or  solicitors,'] ― In 
psrtnenbipfl  between  attornejs  or  soHcitora,  it  is  usual  to 
stipoJale  taat  neither  of  the  partners  will  carry  on  business 
oo  his  separate  account,  or  carry  on  any  proceedings  what- 
ever agamit  the  consent  of  his  co-partner :  (see  the  form 
9  Cm.  Free-,  Part  XL,  No.  IL,  clause 13,  p.  185,  2nd 
•)  It  is,  however,  sometiines  provided  that  either 
ner  may  be  authorized  to  transact  businefls  for  any  of 
rdalaoDfl  free  of  costs:  (see  the  form  id.  ib,  clause  A,  m 
186.)  Ana  it  is  by  do  meana  unoommon  to  stipu- 
^  one  of  the  partners  shall  have  the  sole  superintend - 
enoe  of,  and  the  entire  profits  arising  from,  the  business  of 
some  particular  clients:  (see  a  form  of  tlus  kind,  id.  ib. 
clause  L,  cn  notit,  p.  186.) 

Where  one  particular  partner^  or  tome  of  the  partner 暑、 are 
to  devote  wnore  time  to  the  business  than  the  rntJ] 一 Where  a 
junior  partoer  is  taken  into  a  firm,  or  a  partner  ia  admitted 
who  011I7  contributes  a  small  proportion  to 曹 ards  the  capital, 
H  is  a  Teiy  common  practioe  to  provide  tliat  he  shall  devote 
ibe  whole  of  hk  time  and  attention  to  the  management  of 
the  botmeea,  and  not  be  concerned  m  any  other  trade  or 
bnsioew  whatever  ；  but  that  the  other  partners  shall  not  be 
obliffed  to  act  any  further  in  the  DumagemeDt  than  they  may 
dHDK  proper,  or  be  diMbled  from  entering  into  any  other 
， of  bnainefls  they  taay  feel  inclined  to  follow  :  (see  the 
i3  Con.  Free,  Ftttt  aL,  No.  IV.,  claiue  8,  p.  208, 2od 
•)   Where  there  is  a  dormant  piurtner  or  partners,  the 
flUpulilionfl  usually  are  that  the  actiye  Dartnen  shall  devote 
of  their  time  to  the  management  of  the  partner- 
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in  say  other  kind  of  business;  out  that 
or  partners  shall  not  be  required  to 
id  to  it  in  any  wBj  further  than  he  or  they  may  tnink  fit  ； 
B  prednded  mm  carrying  on  any  other  trade  or  business 
nuijr  tiiink  proper :  (see  the  fom  3  Con.  Free"  Part 
No.  VH,  ctnues 10  and 11, p.  223,  2iid  edit.) 

HiriMg  of  nrvoMta^  taking  appreuUces,  jrc.] 一 With  respect 
to  the  engaging  olerks,  ehopmen,  senrants,  &c,,  and  taKiog 
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apprentices,  it  is  generally  stipulated  that  neither  of  the 
partners  shidl  engage  or  diBcharge  anj  soch  without  the 
other's  coDsent :  (see  the  form  3  Con.  Prec,  Part  XI., 
No.  L,  clause 13,  p.  167,  2nd  edit.)  In  the  case  of 
apprentices  also,  it  is  omial  to  stipulate  how  moneys  paid  by 
way  of  premium  are  to  be  divided;  bat  it  is  geocnUy 
stipulated  that  such  premiumB  are  to  be  apportioned  accord - 
ing  to  the  shares  of  the  partnera  in  the  partnenhip  cuiUl: 
(see  the  form  id.  ib.)  If  either  of  the  partners  is  to  lodge 
or  diet  any  apprentice,  clerk^  or  aervant,  it  is  usual  to 
provide  that  he  u  to  receive  an  allowance  for  the  same  out 
of  the  profits  of  the  partnership :  (see  the  form  I  Con.  Prec, 
Part  XL,  No.  XI.,  daose  7,  p.  247,  2nd  edit.)  It  is  also  a 
common  pmctioe,  where  there  is  a  masaging  partner,  to 
stipulate  that  he  shall  instract  the  apprentioes  in  the  bmt- 
ness :  (see  the  form  3  Con.  Free"  Part  XL,  No.  IV., 
clause 11, p.  209,  2nd  edit.)  A  provision  is  abb  BometiiDes 
inserted,  that  some  one  or  tdl the  partners  shall  be  at  libertj 
to  bind  a  son  an  apprentioe  to  the  bnnness  without  paying 
any  premium  or  otber  consideration  for  the  same :  (see  tbe 
form  id,  ib,  daose  fi,  tJi  notU.) 

Am  to  losses  incurred  by  negligence,  jic.]  一  It  is  also  a 
common  stipulation  that  any  loss  incurred  by  ne^^eoce 
is  to  be  borne  by  the  partner  through  whose  default  snob 
negligence  is  incurred;  as  also  that  each  pftrtner  ebMSl  be 
accountable  for  all  moneys  receWed  by  him  on  the  partner- 
ahip  account :  (see  tbe  form  3  Con.  Free.,  Part  XI"  X^o.  ID" 
clauses 11 & 12,  p.  197,  2nd  edit.) 

Partnership  UabUUies.'] 一 It  is  also  proper  to  stipaUte 
that  each  partner  shall  indemnify  the  partnenhip  from  aU 
liability  with  respect  to  his  own  indiyidual  private  debts  ； 
and  not  employ  any  of  the  partnership  moneys  or  effects, 
except  on  the  partnership  account  (see  the  form  3  Con. 
Prec"  Part  XI. ，  No.  I"  daiues 14  &  15,  Dp.  167,  16a,  2q<1 
edit.),  or  draw  or  accept  any  bills  of  excuumge  or  proinis- 
801*7  notes,  except  in  the  re— ar  course  of  the  ousiDesB,  and 
on  account  of  the  iMirtnerahip :  (see  the  form  3  Con.  Ppec, 
Part  XI.,  No.  L，  daiue 18,  p.  168,  2nd  edit.) 

Aa  to  decUingi  on  aeeaunt  of  the  vartnership,'] It  will  be 
expedient  also  to  provide  that  neitiier  of  the  partners  shall 
purchase  any  goods  on,  the  partnenhip  acoouot,  beyond 
some  stated  amount,  without  the  previoas  consent  of  the 
other  partners;  nor  enter  into  any  contract  whatever,  or 
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advance  any  moneys  on  the  partnership  account,  or  gtye 
credit,  or  release  any  debt,  or  sign  any  bankrnpt*8  certificate, 
insolvent's  release,  or  letter  of  licence,  or  any  other  instru- 
ment whatsoever,  whereby  any  debt  maj  be  either  duchax^ged 
or  diminished,  against  the  consent  of  the  other  partners : 
(see  the  form  3  Con.  Prec.,  Part  XI.,  No.  I"  clauses 16  & 17, 
p.  168,  2nd  edit.),  or  become  bail  or  security  for  any  person 
whomsoever  without  the  preTious  written  consent  of  his  co- 
partners : ib,  clause 19  ；  ib.  No.  n.,  clause 14,  p.  186.) 

Ammal  aecotaits.'] In  all  partnership  deeds  it  is  usual  to 
hare  a  clause  by  which  it  is  stipulated  tnat  there  shall  be  an 
annual  settlement  of  the  partnership  accounts,  generally 
upon  some  fixed  day  in  the  year.  Such  accounts  are  most 
commonly  directed  to  be  made  up  in  writing;,  and  the  best 
Ian  ifl  to  arrange  that  they  shall  be  entered  in  two  or  more 
ooks,  according  to  the  number  of  the  members  of  the  firm, 
each  of  which  books  is  to  be  subscribed  by  all  thopartDers, 
in  testimony  of  their  approbation  thereof^  whicn  is  de- 
clared shall  be  binding  on  them  all,  unless  some  manifest 
error  shall  be  found  therem,  and  signified  to  the  partners 
witldn  one  yeax  after  signing  of  such  accounts,  in  which  case, 
but  not  otherwise,  the  error  is  to  be  rectified.  And  it  is 
also  further  provided,  that  after  such  adjustment  of  accounts, 
the  profits  are  to  be  dmded  between  the  partners  accord- 
ing to  their  respective  portions  in  the  capital  of  the  part- 
nership : (see  the  form  3  Con.  Prec,  Part  XI.,  No.  L, 
clause  20，  pp.  168,  169，  2nd  edit.) 

Dissolution  of  partnership!] ~ Partnership  may  become 
determinable  by  effluxion  of  time  ；  by  notice  ；  by  the  death 
of  either  of  the  partners  ；  or  by  expulsion.  Where  a  partner- 
ship is  entered  into  for  a  certain  number  of  years,  it  will 
expire  at  the  determination  of  that  time  without  any  express 
stipulation  to  that  effect  ；  as  it  also  will  by  the  death  or  any 
of  the  partners  within  that  period.  It  is  not,  therefore, 
necessary  to  insert  any  express  stipulation  in  the  p&rtnersliip 
deed  for  determiDing  the  paitnenuiip  upon  the  happening  of 
ttther  of  those  events :  but  it  will  be  otherwise  where  it  is 
to  be  determined  either  by  notice,  or  by  expulsion  ；  to 
authorize  either  of  wmch,  an  express  stipalation  will  be 
necessary,  which  should  always  be  inserted  when  it  is  in- 
tended to  determine  the  partnership  by  either  of  those 
means. 


Am  to  dUtaiution  upon  miiee.} 一 Where  the  diasolation  is 
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to  be  upon  notice,  it  should  be  provided  that,  if  ^ther  of 
the  partners  should  become  deurous  of  detennhung  tiie 
partnership  before  its  regular  expiration  by  effluxion  of  ime, 
then,  upon  giving  some  preyions  specified  notice  (nsuaST  aiz 
calendar  months),  the  partnenliip,  upon  the  expiration  of 
such  notice,  shall  determine  either  on  the  expiration  at  the 
six  calendar  monUis,  or  on  such  future  day  as  in  such 
notice  shall  be  named :  (see  the  form  3  Con.  Free,  Part  XL, 
No.  I"  clause  22,  p.  172,  2nd  edit) 

Where  reHrtng  partner  u  to  he  restricted  from  praetimg 
m  the  mme  line  of  bunnessJ] 一 Where,  bj  tenns  of  t)^ 
partnership,  a  partner  is  entitled  to  retire  upon  notice,  it  is 
not  anfinequent  to  stipulate  that  he  shall  not  pracdae  in  the 
same  line  of  bosinesfl  at  the  place  where  the  partnership  wM 
carried  on,  or  within  a  certain  distance  of  the  same  ；  a  clanae 
that  is  often  introduced  in  partnership  deeds  entered  into 
between  attorneys,  or  medical  practitioners :  (see  the  fonns 
3  Con.  Free"  Part  XI.,  No.  it,  daiue  22,  pp.  190,  191, 
2nd  edit.  ；  id,  ib.  clause  N,  tn  noUs、  p.  191,  2nd  edit.) 

Where  representatives  of  a  deceased  partner  are  to  he 
OMthorized  to  dusolve  the  parinerMg,  and  to  take  the  9ok 
conduct  of  the  ^itttneM.] —Although  it  ib  not  neoeBsozy  to 
make  any  stiptdation  for  determioing  the  partnership  in  case 
of  the  death  of  either  of  the  partners,  still,  where  a  working 
partner  is  admitted  into  the  partnership,  it  is  somedmet 
arranged  that  in  the  event  of  the  death  of  the  princ^ial 
partner  his  rapresentatives  shall  have  the  right  of  dissolving 
the  partnership,  and  of  taking  upon  themseWes  the  lole 
conduct  of  the も osineu,  to  the  excliuion  of  the  incoming 
workinff  partner.  Whenever  this  is  intended,  an  ezpreas 
stipulation  to  that  effect  ought  to  be  inserted  in  the  partno^ 
sh^  deed :  (see  the  form  3  Con.  Prec.,  Part  XL,  tfo.  IV^ 
clause  E,  in  notu,  p.  377，  2nd  edit.) 

Where  either  of  (he  partners  is  to  be  authorized  to  dupou 
of  his  share  in  the  partnershipJ] ~> It  either  of  the  partners 
are  to  be  authorized  to  dispose  of  their  share  in  the  partner- 
ship  bnsinefls,  or  to  admit  any  other  member  into  the 
partnenhip,  an  express  dause  to  that  effect  ouffhi  alwvn 
to  be  iDserted:  (see  the  form  8  Con.  Free.,  Fart  XL, 
No.  IV"  clause  F,  m  iiotff,  p.  213, 2nd  edit.  ；  id.  Uk  No.  XI" 
clAuae  B,  tn  notis，  p[>.  249,  250.)  And  where  this  ri^ht  is 
intended  to  be  restricted  to  one  or  more  members  of  the 
firm,  it  will  be  found  lueM  to  insert  a  cUiue  ezpraslj 
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negadTing  rach  right  to  the  other  parties :  (see  the  form 
3  Con.  Free"  Part  XI.,  No.  IV.,  dause  F,  in  notis,  p.  378, 
2Dd  edit.) 

Am  to  duiolutum  by  expvlnon.'] 一 The  expulsion  clause 
genenllj  stipulates  that  if,  contrary  to  the  several 
mentfi  therein  contained,  either  of  the  partners  shall  be 
of  anj  breadi  tiiierein,  the  other  partners  shall  be  aathoi 
b^gmng  notice  in  writing  to  the  offending  partner,  to 
jum  from  the  partnenHip,  from  which  time  the  partnc 
B  to  eeaae  ；  but  without  prejudice  to  any  of  the  rem< 
which  either  of  the  partners  may  be  entitled  to  for  bi 
of  any  of  the  stipulations  contained  in  the  partnenhf 
preyioofl  to  such  expulsion :  the  partner  so  expellee 
considered  as  quitting  the  business  for  the  benefit  of  the 
partners  by  whom  the  notice  shall  be  giyen.  It  is  also  the 
practice  to  add  to  tiiis  clause,  that  the  partners  shall  cause 
»  proper  notice  of  the  disaolution  to  be  inserted  in  the 
Lomttm  OazeUe:  (see  the  form  3  Con.  Prec,  Fart  XI" 
No.  L,  daase  29,  pp.  174,  175,  2nd  edit) 

WWe  expelied  partner  is  not  to  trade  or  practise  m  the 
mdffhbonrhooa,  or  for  time  specified  period,'] 一 In  case 
of  ezpaiBion,  it  is  sometimes  stipulated  that  the  expelled 
partner  shall  not  trade  or  practise  for  some  specified  period 
vithin  a  certain  distance  from  the  place  where  the  purtner- 
Aip  baameBs  has  been  carried  on  ；  a  clause  that  seems  to 
been  more  freqaently  inserted  in  partnership  deeds 
between  attorneys  or  medical  men  thmn  between  any  other 
cIms  of  penons  whatever  ；  but  this  clauBe  has  been  objected 
to  by  attorneys  as  being  rather  too  stringent,  and  has  oon- 
sequenlly  been  nearly  saperseded  by  a  provision  which  only 
'wtricti  the  expelled  partner  from  traiiBacting  business  on 
it  of  any  penons  who  shall  hare  been  clients  of  the 
lenhip  drm:  (see  the  form  3  Con.  Free.,  Part  XI" 
., clause  O,  tn  notis^  p.  191，  2nd  edit.) 

Where  reUring  partner  it  to  cease  to  praetiie.y—But  where, 
by  the  terms  of  tbe  partnenhip,  it  is  arranged  that  one  of 
tbc  partners,  after  the  expiration  of  a  certain  number  of 
y^Ms,  is  to  retire  from  the  partnership  and  leave  the  entire 
busiiieas  to  the  rest,  it  is  perfecUj  lair  to  Btipalate  that  the 
wirmg  partner  is  either  to  cease  from  practice  altogether, 
or  from  canning  it  on  within  ft  certain  distance  from  the 
plaoe  of  the  partnenhip  business,  a  clause  that  is  often  of 
お utmost  importance  in  many  of  the  partnership  deeds 
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entered  into  between  solicitors  and  medical  men  ；  wbere,  m 
fact,  the  retirement  of  the  partner  forms  part  of  the  con- 
sideration for  entering  into  the  partnership,  and  for  the 
premium  that  is  paid  on  account  thereof :  (see  the  form 
3  Con.  Free.,  Part  XI.,  No.  11.,  clause  22,  p.  190,  2nd 
edit.) 

Arbitration ぬ 《M.】 一 Most  modern  partnerahip  deeds  con- 
tain an  arbitration  clause,  by  which  the  partners  agree  to 
refer  all  matters  in  dispute  which  may  arise  between  them 
relating  to  the  partnership  concern,  which  submisaon  to 
reference  u  to  be  made  a  rule  of  court  upon  the  applicatioa 
of  either  of  the  partners :  (see  the  form  3  Con.  Prec,  Part 
XI.,  No.  L,  clause  30,  pp.  176,  177.) 

Where  matters  in  dtstnUe  are  to  be  re/erred  to  cataueL}-^ 
In  partnership  deeds  between  attorneys  or  solicitors,  it  is 
frequently  stipulated  that  if  any  doubts  or  differences  aball 
arise  between  them  relating  to  their  partnership  matters,  il 
shall  be  referred  to  counsel ； one  to  be  chosen  by  each  of 
the  partners,  who,  if  they  cannot  agree  in  their  a-wiird,  are 
to  call  in  the  assistance  of  a  third,  whose  opinion  is  to  be 
binding  and  conclusive  on  all  the  partners :  (see  the  form 
3  Con,  Prec.,  Part  XI"  No.  IL,  clause  P,  in  noftui,  p.  191, 
2nd  edit.) 

Where  matters  m  difference  are  to  be  decided  by  mq^arHjf 
qf  the  partners.] 一 Wtere  a  partnership  consists^  of  many 
persons,  a  clause  b  sometiines  inserted  by  which  it  is  pro- 
vided thai  all  matters  in  difference  relating  to  the  partneraup 
concerns  shall  be  decided  by  a  majority  of  the  partners.  A 
learned  writer  on  the  subject,  however,  observes  (Coll.  on 
Partnership,  116),  that  if  it  is  intended  that  in  case  of  diffi- 
culties the  majority  shall  have  power  to  sell  the  whole 
concern,  that  intention  should  be  clearly  expressed,  otherwise 
it  may  be  annulled  by  other  parts  of  the  same  instrument  ； 
and  he  instances  the  case  of  Chappie  v.  Cadell  (Jac.  573),  in 
support  of  this  areament.  In  that  case,  it  waa  agreed  ^lat 
a  partnership  in  tne  publication  of  certain  newspapers,  cod - 
sUting  of  a  number  of  persons,  should  be  mani^ged  by  & 
committee  of  five,  and  hy  general  meetings,  at  which  tbe 
Yote  of  the  minority  was  to  be  binding  ；  with  a  provision 
that  aoy  one  wiflhing  to  retire  should  first  offer  nis  share  to 
the  committee  at  a  certain  price,  and  if  they  dedioed  to 
buy,  he  mi^ht  then  sell  to  any  other  person  ；  it  was  held 
that  the  majority  were  not  able  to  sell  the  whole  coneen 
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without  the  oonsent  of  all^  bat  that  when  two  or  three  were 
desirous  of  retiring,  they  might  sell  their  own  Hhares  without 
making  an  offer  of  them  to  the  committee.  And  in  another 
case  (Sflossington  v.  Thwaite、 1 l^m.  &  Stn.  124)，  where  the 
wishes  of  the  majority  were  to  be  ascertained,  under  a  par- 
ticular mode  of  notice  prescribed  by  the  articles,  and  that 
mode  had  been  in  two  iiiBtancea  deviated  from.  Sir  John 
Leach  held  that  it  was  much  too  late  for  the  partners  who 
had  acqoiesced  in  the  alterations  to  complain  ；  and  his 
Honour  observed,  in  oonformity  with  Lord  Eldon's  doctrine, 
" that  though  the  parties  would  at  law  be  bound  ezacdj 
and  in  all  points  by  the  articles,  yet  in  a  eourt  of  equity  it 
was  otherwise." 

Liqmdated  damages,'] 一 In  adaiuon  to  all  the  above-men- 
tioned  clauses,  partnership  deeds  frequently  conclude  with  a 
stipulation  that,  on  breach  of  any  of  the  stipulations  or  agree- 
ments, the  offending  party  shall^  pay  the  other  a  specified 
sum  by  way  of  liquidated  damages  (see  the  form  3  Cod. 
Prec.,  Part  XI"  No.  I"  clause  F,  p.  177,  ta  notis,  2nd  edit.), 
in  which  case,  for  the  reasons  sug^^ted  in  ft  precedinff  part 
of  the  present  work  (ante,  p.  70)，  it  ought  to  be  explicitly 
stated  that  the  sum  is  to  be  paid  by  way  of  liquidated 
damages,  and  not  by  way  of  penalty. 

Power  to  amend  partnership  articles,'] ― A  clause  is  oflen 
inserted  at  the  end  of  the  partnership  deed  authorizing  the 
partners  to  alter  any  of  the  articles  therein  contained  by 
writing  under  their  joint  hands,  to  be  entered  in  any  of  the 
partnership  books,  which,  when  so  done,  is  to  have  the  same 
operation  and  effect  as  if  originally  inserted  in  the  partner- 
ship deed :  (see  the  form  3  Con.  Prec.,  Part  XL,  No.  in" 
clause  22,  p.  204,  2nd  edit.) 

Winding-up  and  adjrutmeni  of  partnership  accomt»、  ttnd 
general  partnership  affair き, on  a  cUssolution  of  jMrtnertkip.l 
― There  are  two  modes  of  winding-up  and  adjusting  aooonnte 
on  a  dissolution  of  partnership  ；  one  u  by  a  general  oonyer- 
non  of  the  partnership  assets  into  money,  and  not  a  specific 
division  of  tne  articles,  and  aiyiding  the  produce,  after  pro- 
viding for  debts,  amongst  the  partners  in  proportion  to  toeir 
seTeral  interesta :  (RigOen  v.  Pierce^  Maad.  &  Geld.  353.) 
The  other  is,  for  some  one  or  more  of  the  partners  to  pur- 
chfue  the  share  of  tiie  retiriD^  partner  at  a  valnation.  Bat, 
in  the  absence  of  any  stipulation  to  the  contrary,  the  former 
mode  must  be  adopted,  unless  the  partners  are  all  willing  to 
accede  to  the  latter  kind  of  arrangement  ；  because  the  rights 
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of  all  the  partners  hems  equal,  neither  of  them  can  claim  • 
right  to  take  a  share  oi the  others  at  a  valuation :  (^feaAer- 
ftonheaigh  t.  Fenwich, 17  Ves.  298.)  WheDCver,  Uierefore, 
it  is  intended  that  either  of  the  partners  is  to  be  entitled  to 
purchase  the  share  of  the  other  on  &  dissolutioa  of  the  pait- 
nenhip, 息 dause  to  that  effect  should  always  be  ioMrted : 
(see  the  form  3  Con.  Prec.,  Part  XL,  No.  L，  danses  25  to 
28  indiisiye,  pp.  172  to 174  ；  ib.  No.  UL,  cUine 15,  p， 199, 
2nd  edit.)  It  appears  doubtfol,  however,  whether  a  pro- 
vision  that  on  the  bankruptcy  of  a  partner  his  share  should 
be  taken  by  a  solvent  partner  at  a  sum  to  be  fixed  by  valua- 
tion is  not  Yoid  under  the  Bankrupt  Laws  ；  for  if  a  proTision 
of  this  kind  were  to  be  permitted,  the  effect  would  be  that 
a  partner  could  by  contract  control  the  dispodtioa  of*lus 
property  in  the  eyent  of  his  own  bankruptcj.  In  the  case 
of  Wilson  T.  Greenwood  (1 Swanst.  481), a  danse  of  this 
nature  was  contained,  not  in  the  original  articles,  bat  in  a 
subsequent  deed  wDicn  was  executed  in  order  to  extend  to 
bankropts  by  a  proviBion  in  the  luticles  applicable  to  destfa 
alone,  and  evidendj  made  in  ooDtemplataon  of  thai  event  ； 
on  which  ground  Lord  Eldon  held  it  to  be  clearly  to; も 
without  deciding  on  the  general  question  as  to  such  proTtsoo 
in  the  trticles  themselyes  -  (Coll.  on  Partnenhip,  119.) 

How  douse  stipulating  thai  a  general  account  »haU  he  iakem 
on  dissolution  of  partnership,']  —The  common  practice  in 
penning  the  clause  relative  to  the  general  aocotmt  on  disso- 
lution, either  by  notice  or  by  effluxion  of  time,  is  to  stipiiUte 
that  within  some  specified  time  (usually  six  calendar  months) 
after  the  expiration  of  the  partnership,  an  acoonnt  shall  be 
taken  of  all  the  partnership  matters,  and  after  radsfying  ail 
demands  upon  toe  concern,  the  surplus  of  the  partnership 
property  is  to  be  divided  amongst  the  partners  according  to 
thetr  Fespectiye  proportions  of  the  paitnerslup  capital : (see 
the  form  3  Con.  Prec.,  Part  XI"  No.  L,  daiue  21, pp.  169, 
170,  2nd  edit) 

IndemmHei  given  by  partnert  to  each  oAer.'] ^> In  addition 
to  thifl,  it  IB  also  a  common  practice  to  stipulate  that  each  of 
the  partners  shall  give  hu  bond  to  the  others  for  payment 
of  hiB  jnst  proportion  of  the  partnenhip  debts  ；  and  to  uasagn 
and  empower  nis  copartnera  to  sue  for  and  receive  all  sudi 
partoenbip  credits  to  which  they  may  be  respecthrely  en- 
titled upon  such  diyision  of  the  partnerahip  property,  and  to 
do  ftll  such  acts  as  m&j  be  necessary  for  tEat  purpoee :  (see 
the  form,  id,  ib.)  i 
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Where  the  partnership  is  dissolved  by  the  death  of  any  of 
the  pariners,'] 一 For  the  purpose  of  providing  for  a  settle- 
Luent  of  accounts  where  the  partnersidp  becomes  determined 
by  the  death  of  either  of  the  partners,  it  is  generally  stipu- 
lated that  the  surviviiiff  partners  shall,  within  Bome  certain 
― period  (usufuly  six  calendar  months)  after  the 
)t  the  party  so  dying,  settle  and  adjust  all  accounts 
to  the  partnership  with  the  deceased  partner's 
represeotatiyes :  (see  the  form  3  Con.  Prec,  Part  XL, 
No-  II"  daase 18,  p.  189,  2nd  edit.) 

Wkere  contirndfig  partner*  are  to  collect  outstanding  part- 
merMp  crediii,'] 一 Wnere,  upon  a  dissolution  of  a  partnership, 
some  of  the  partners  are  to  contuue  to  carry  on  the  business 
on  their  own  account,  it  is  a  very  common  practice  to  stipu- 
late tbat  thej  ihall  collect  the  partnership  credits,  and  duly 
account  for  the  same  with  the  retiring  partners  ；  whilst  the 
latter,  on  their  parts,  stipulate  that  mey  will,  within  some 
stated  period  (usually  one  year)  after  the  dissolution^  assign 
their  interest  in  the  fiartnerahip  effects.  In  addition  to 
which,  it  ifl  commonly  stipulated  that  the  continuing  partnen 
shall  give  a  bond,  to  those  who  retire,  to  collect  the  partner- 
ship credits  and  duly  account  for  the  same;  and  also  to 
indemnity  the  retiring  partners  against  the  consequences  of 
uij  prooeedings  brought  in  their  names  for  the  recovery  of 
toch  credits :  (see  the  form  3  Con.  Prec.,  Part  XL,  No. な I" 
cUoses 16  and 17,  pp.  200,  202,  2od  edit.) 

Where  hugineu  is  to  be  carried  on  by  surviving  partner  and 
repreMoUaiioes  of  a  partner  deceased.] ~ It  is  also  sometimes 
stipulated,  that  in  case  either  of  the  partners  shad  die  before 
the  expiration  of  a  certain  term  in  the  partnership,  the 
businew  shall  be  camea  on  during  that  period  by  the  sur 
Tiving  partner  at  the  loint  risk,  and  for  the  joint  benefit,  of 
such  Burviving  partner  and  the  representatives  of  the  partner 
deceased :  (see  the  form  3  Con.  Prec.,  Part  XI.,  No.  11" 
eiaiise  M，  tn  notU,  p.  188，  2nd  edit.  ；  id,  ib.  No.  IV.,  clause 14, 
p.  212,  2nd  edit.)  At  other  times,  it  is  provided  that  in  the 
event  of  the  death  of  either  of  the  partners,  hia  representa- 
tires  shall  have  the  option  of  carrying  on  the  buainefls  with 
the  aorriTing  fiartners  (see  the  form  3  Con.  Prec.,  Part  XI., 
No.  3L，  danae  D,  in  notut^  p.  242,  2nd  edit.)  ；  but  in  such 
cases  tt  is  frequently  provided  that  the  surviving  partners 
are  to  have  the  sole  management  of  the  busiDess,  in  which 
the  deceased  partner's  representatives  are  to  have  no  further 
rigiit  ofintemrence  than  to  inspect  thepartnWshq)  aoooonts, 
[f.  c. 一 vol.  ii.]  3  N 
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And  to  assist  in  adjusting  the  same,  unless  they  shall  be 
required  by  the  surviving  partners  to  take  an  actiTe  part 
in  the  business :  (id,  ib.)  But  if  they  are  required  to  do 
this,  then  it  is  but  fair  and  reasonable  they  should  be  remu- 
nerated for  their  trouble,  as  also  the  risk  they  incur  by 
carrying  on  the  trade,  thereby  rendering  their  own  prop^y 
liable  to  the  engagements  of  the  business,  whilst  all  the 
profits  derived  from  it  belong  to  those  who  claim  beneficially 
under  the  deceased  partner;  under  such  circumstances, 
therefore,  it  will  be  proper  to  provide  that  the  personal 
representatives  of  a  deceased  partner  who  shall  be  required 
to  take  an  active  part  in  the  management  of  the  business 
shall  be  properly  remunerated  for  their  trouble  and  risk : 
(see  the  form  id.  ib.,  clause  E，  in  notis^  p.  408.)  Without 
a  provision  of  this  kind,  they  will  not  be  entitled  to  anj 
remuneration  whatever  for  their  services :  {Burden  Surdeuj 
1 Ves.  &  Beav,  170.) 

Where  continuing  partners  are  to  take  partnership  stock  at 
a  valuation.'] 一 It  is  not  unfrequentlj  stipulated  that  upon 
the  determination  of  the  partnersmp,  the  continuing  paitneTs 
shall  be  entitled  to  take  the  partnership  stock  then  remaining 
at  a  valuation,  the  amount  of  which  is  to  be  settled  by  arbi- 
tration ； at  the  same  time  some  stipulation  ought  to  be 
made  as  to  the  time  and  mode  of  payment,  as  also  the  secu- 
rities, if  any,  which  are  to  be  given  to  secure  the  same :  (see 
the  form  3  Con.  Prec,  Part  XL,  No.  Ill"  clause 15,  p.  200, 
2nd  edit.  ；  id,  ib.  No.  IV.,  clause 13,  p  211,  2nd  edit.)  For 
this  purpose  a  bond  is  frequently  stipulated  to  be  ^Teo; 
which  affords  a  more  advantageoiu  security  than  a  covenaDt, 
because,  in  the  former  case,  an  action  can  be  brought  upon 
the  bond  in  case  default  should  be  made  in  paj^ent  of  any 
one  of  the  instalments,  whereas,  if  the  remeay  is  upon  cove- 
nant, no  action  will  lie  before  all  the  instalments  became 
payable :  {Rwid  v.  Price,  2  H.  Blackst.  647;  Coates  t. 
Hewitt, 1 Wils.  80.)  Sometimes  it  is  provided  tliat  the 
payment  shall  be  secured  by  billa  of  exchange  or  promiasorjr 
notes. 

Where  stock  is  to  be  valued  m  a  particular  manmerj} ~~ In 
some  particular  trades  a  provision  is  often  made  that  the 
goodwill  and  stock  shall  be  valued  in  a  particular  manner. 
Thus,  for  example,  on  the  dissolution  of  a  partnership 
between  brewers,  it  may  be  provided  that  the  goodwill  of 
the  business  may  be  valued  in  some  specified  sum  for  eTeir 
hundred  or  thoiuand  barrels  of  strong  beer  wfaidi  shall 
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yearly,  on  an  ETerage  of  the  last  three  years,  have  been 
brewed  bj  the  said  partnership :  that  the  value  of  the  stock 
of  beer  and  ales  belonging  to  the  said  partnership  shall  be 
calculated  at  the  then  net  nelling  price  of  the  same,  allowing 
thereout  a  deduction  of  a  certain  per  centage  on  the  whole 
amooDt  of  such  value  ；  that  the  value  of  the  stock  of  malt, 
hops,  and  coals  belonging  to  the  said  partnership  shall  be 
calculated  at  their  original  cost  price  ；  and  that  the  value  of 
til  improvements  in  tne  implements,  or  macliinerj,  should 
be  in  the  diacretion  of  the  persons  selected  for  the  purpose 
of  Talaing  the  same :  (see  the  form  id,  i6"  note  D,  p.  200.) 

At  to  disposition  of  office  furniture^  hooki^  j*c.,  where 
ptttinerskip  between  goUciiors  is  determined  by  the  death  of 
Met  of  them,'] 一 In  the  case  of  partnership  between  sol ト 
Qtore,  it  is  often  stipalated  that  in  the  case  of  the  death  of 
either  of  the  partners  before  the  period  of  dissolution  by 
effluiicm  of  time,  the  sorviving  partner  shall  take  the 
office  furnitare,  books,  papera,  &c"  at  a  valuation  :  (see  the 
form  3  Cod.  Free"  Part  XI.,  No.  II.,  claiue 17,  p.  188, 
2nd  edit) 

Where  outstanding  credits  are  to  be  rot  in  by  a  collector. '\ 
—In  proYioing  for  the  winding-up  of  tne  partnership  affairs, 
it  u  often  stipulated  that  the  outstanding  credits  shall  be 
got  in  by  a  collector,  who  is  to  receive  a  proper  remunera- 
tion forhiB  trouble:  (see  the  form  3  Con.  Prec,  Part  XI., 
No.  DL,  d  ^tue  B，  m  Mo/if,  p.  236,  2nd  edit.) 


OQtstaDding  uncollected  credits,  it  is  often  found  a  convenient 
plan  to  stipulate  that  they  shall  be  classified  under  the  three 
^Tenl  heads  of  good,  doubtful,  and  desperate,  and  that 
tbese  shall  be  allotted  to  the  several  partners,  according 
to  their  respective  shares  in  the  partnership  ；  and  that  au 
^  Ptrtnen  shall  enter  into  such  acts  and  assurances  as  may 


^blipg  each  other  to  sue  for  such  assigned  debts,  the 
uiiniiug  party  being  indemnified  by  the  party  to  whom  he 
80  assign  against  all  subsequent  costs  and  liability  with 
^•pwt  to  such  assigned  property  (see  the  form  3  Con. 
P 敗.， Part  XI"  No.  IX"  clause  C，  in  notit,  pp.  236,  237, 
2nd  edit,)  ；  to  whicli  shotdd  be  added  a  clause  that  neither 
^*^，  iftcr  such  aiTinon,  will  discharge  any  of  such  aasigned 
debts:  (tee  the  form  vi  ib.,  No.  I"  ckuse  24,  p.  172.) 
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III.  How  Dkbd  should  bb  pbifabed  whew  a  Thiri>  Pabtt 

IS  ADMITTED  TO  ▲  PABTKEBSHIF  FlRM. 

Usual  practice  where  a  third  party  ia  admittedto  a  parfmer' 
ship  firm,'] 一 When  a  third  party  is  admitted  to  a  pirtnersliip 
firm,  the  usual  practice  is  to  have 龜 -valoAtion  made  of  t>  e 

r;nership  stock,  which  is  reduced  into  writing,  and  signet! 
^  the  original  partners  and  the  incoming  partner,  the 
latter  payinjr,  or  undertaking  to  pay,  a  proportionate  sum 
as  his  contribution  of  the  capital  of  the  partnership.  Afrcr 
which  a  partnership  deed  is  prepared,  bv  which  he  is  consti- 
tuted a  member  of  the  partDership  firm  coiyoin 言 Ijr  wkb  the 
other  partners,  all  of  whom,  as  well aa  the  ioeoming  partner, 
must  be  named  as  parties  to  and  execute  the  deed- 

Deed  how  usually  penned.'] ^~ The  deed,  after  setting  ont 
the  date,  and  names  and  descriptions  of  the  several  parties, 
recites  the  original  partnership  deed  ；  the  a^^emoDt  to 
admit  the  incoming  partner  ；  the  valuation  of  the  partnership 
iftock  ；  and  the  a^eement  of  the  incominpr  partner  to  p,iT 
a  sum  of  money  equivalent  to  his  intended  share  of  the 
capital  of  the  partnership  ；  after  which  it  is  agreed  that  the 
incoming  partner  is  to  be  admitted  partner  to  the  share  be 
is  intended  to  take  in  the  bnsincss,  upon  the  9Rme  tenn^  as 
are  contained  in  the  original  purtnersbip  deed  ；  with  a  decla- 
ration that  the  partnership  effects  shall  be  held  by  the 
partners  in  the  same  shares  as  they  take  in  the  partnership 
capital. 

How  consideration  should  he  expressed  to  he  paia  or  secured: ュ 
一 If  the  consideration  to  be  ^ven  by  the  incoming  partiK'r 
is  paid  by  him  on  the  execution  of  the  deed,  it  should  be  so 
expressed  m  the  testatum  clause  (see  the  form  3  Con.  Free, 
Part  XI.,  No.  VI"  clause  5，  p.  217,  2nd  edit.)  ；  but  if  it  be 
not  paid  immediately,  then  the  mode  in  which  such  pay- 
ment is  to  be  paid  or  secured  should  be  set  out  according 
to  the  fact :  (see  the  forms  id,  i 'ん， clauses  B,  and  C, 
pp.  217,  218.) 

Where  incoming  partner  nurchases  an  existing  partner'* 
share  in  the  hu8in9S9.'\ 一 Where  an  incoming  partner  i< 
admitted  by  purchasing  a  share  of  a  partner  who  has 
reserved  to  himself  this  power  of  disposition  by  the  orij^uiAl 
partnerahip  deed,  then,  after  reciting  such  deed,  and  that 
the  retiring  partner  has  agreed  to  assign  his  share  to  the 
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inoommg  partner,  to  whom  he  then  assigns  his  share  in  the 
partnership,  the  continning  partners  agree  to  admit  him  to 
the  partnership  ；  and  it  is  further  agreed  that  the  business 
shall  from  thenceforth,  during  the  residue  of  the  term,  be 
carried  on  by  the  continuing  partners  and  incoming  partner 
upon  the  same  terms  as  are  contained  in  the  original 
partnership  deed  ；  concluding  with  qualified  oovenanta  from 
the  retiring  partner  that  he  has  good  right  to  assign  his 
share  in  the  partnership,  for  quiet  enjoyment  and  freedom 
from  iocambranoes,  and  for  farther  assurance :  (see  the  form 
3  Con.  Free.,  Part  XL,  No.  XVL,  p.  270，  et  seq.,  2nd 
edit.) 

IV.  EXTENSIOK  OF  A  TeBM  OF  PaRTNEBSHIP. 

Where  partnera  are  desirous  of  extending  the  term  of 
partnership,  it  may  be  done  by  a  veiy  simple  torm,  which  is 
oommonlj^  effected  by  deed  poll  indorsed  on  the  original 
partaenhip  deed.  By  this  instrument,  after  the  usual  ex- 
ordiam,  it  will  be  proper  to  recite  the  determination  of  the 
term  of  partnership  created  by  the  within  written  indenture, 
aod  of  the  agreement  to  continue  the  partnership  for  a 
fortber  term,  which  the  said  parties  then  mutually  covenant 
to  continue  upon  the  same  terms  as  the  onginal  partnership, 
concluding  with  a  covenant  for  further  assuraDce :  (see  the 
form  3  Con.  Prec,  Fart  XL,  No.  V"  p.  214,  2nd  edit.) 

V.  aod  VI.  DiasoLUTiON  of  Partnership  ；  and  the  Collkc- 
tiok,  aasiosimsht,  amd  dxspositioll  of  the  pabthership 
Effbcts. 

ReeiialsA 一 In  penning  a  deed  for  a  dissolution  of  partner- 
ship, it  will  be  proper  to  recite  the  original  partnership  deed, 
aod  the  mode  by  which  the  partnerafaip  is  dissolved  ；  as  by 
mutual  agreement  (see  the  form  3  Con.  Prec,  Part  XI. ， 
No.  XTV.,  clauses 1 and  2,  pp.  262,  263,  2nd  edit.),  by 
effluxion  of  time  [ibUL,  clause  A，  in  notis)j  or  by  notice 
(t&idL,  No.  XIL，  clauses  3  and  4,  pp.  252,  253,  2nd  edit.), 
and  that  the  partnership  has  been  dissolved  accordingly. 

7*estatmm  clause.^ 一 Ii  the  partnership  has  been  dissolved 
by  mutual  consent,  the  testatum  clause  should  state  it  to 
be  dissolved  with  soch  consent  (see  the  form  3  Con. 
Prec,  Part  XI.,  No.  XIV. ，  ckuse  3,  p.  263,  2nd  edit.); 
where  it  has  been  determined  by  effluxion  of  time,  it 
should  be  stated  to  be  in  pursuance  of  the  terms  and 
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stipulatioDB  contained  in  the  partnenhip  deed  (id,  tb.^ 
clause  D，  in  nt)tis,  p.  264)  ；  and  if  by  notice,  it  should  be  so 
expressed.  If  any  pecuniary  consideration  is  paid  upon  ao 
asi<ignment  of  any  of  the  partnership  efiects,  it  is  usu^lv 


assignment  is  made  of  the  partnership  stock  and  effects : 
(id.  ib.  No.  XIV.,  clause  3，  p.  263,  Snd  edit.)  It  is  no" 
however,  essential  that  the  deed  should  contain  any  testatum 
cliiuse  tor  dissolving  the  partnership,  it  being  often  the  prac- 
tice merely  to  recite  that  the  dissolution  has  been  made  and 
inserted  in  the  Gazette  ；  which  form  is  often  adopted  where 
sonic  of  the  partners  assign  their  shares  in  the  partnership 
etfects  to  the  other  copartners:  (see  the  form  3  Con.  Prec. 
Part  XL,  No.  XII.,  clause  5，  p.  253,  2nd  edit.)  So,  where  a 
retiring  partner  has  agreed  to  assign  his  share  in  the  part- 
nership etifeots,  for  which  he  ia  to  receive  a  pecanUiy  equira- 
lent,  it  is  a  very  common  practice  to  recite  this  arrangement, 
ami  the  mode  in  which  the  payment  is  to  be  made  or  secured : 
and  instead  of  spoc-itnnjr  this  coDsideration  in  the  te^Atum 
clause,  to  express  the  consideration  for  the  asagnment  to  bf 
either  "in  consideration  of  the  premises'*  (see  the  form 
3  Con.  Prec.,  Part  XL,  No.  XII.,  clause  7，  p.  254,  2nd 
edit  ),  or  "  for  the  considerations  hereinbefore  expressed.*^ 

How  accountt  are  nsuaUy  made  up  and  settled  <m  a  diMMo- 
lution  of  partnership.'} 一 Upon  a  dissolution,  the  practice  is 
either  to  wind  up  and  collect  the  partnership  credits,  and 
after  discharging  all  debts  and  other  demands  upon  the 
partnership,  to  divide  the  surplus  amongst  the  partners 
according  to  their  proportional  shares  in  the  capital  of  the 
partnership,  or  some  of  the  partners  assign  their  shares  to 
the  others,  upon  receiving  a  pecuniaiy  equivalent  for  the 
value  of  tDeir  shares. 

Where  partnership  credits  are  coQeded  and  divided. 】 一 
Where  the  partnership  credits  are  collected  and  diTidoil 
according  to  the  first  mode,  the  deed,  after  dissolring  the 
partners bip  in  the  manner  we  have  already  mentaoDed,  con- 
tains a  mutual  covenant  from  all  the  partners,  by  which 
they  bind  themselves  to  make  out  accurate  accounts,  mud 
that  a  final  audit  of  the  accounts  shall  be  made  and  signed 
by  nil  the  partners  ；  that  the  nartDership  credits  sball  be 
collected  ；  and,  after  satisfying  all  demands  upon  the  paitDcr- 
ship,  that  the  residue,  and  also  all  the  uncollected  partner- 
ship credits  and  effects,  shall  be  diyided  between  all tbe 
partners  (see  the  form  3  Con.  Prec.,  Part  XI.,  No.  XX., 
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pp.  283,  288,  2nd  edit.)  according  to  their  shares  in  the 
partneraliip. 

Ag  to  appointment  of  a  receiver,"] ~ For  the  purpose  of 
winding-up  the  partnership  affairs,  where  the  business  is  an 
extensive  one,  h  is  a  very  common  practice  to  appoint  a 
receiver.  In  this  case  the  deed,  after  proceeding  in  the 
manner  we  have  just  pointed  out,  recites  the  agreement  to 
appoint  a  receiver,  who  is  appointed  accordingly  by  all  the 
pjrtners,  and  the  whole  of  tne  partDership  credits  and  efiects 
asfdgned  to  him  at  the  same  time,  with  usual  power  of 
attorney  to  sue  for  and  give  releases  and  discharges  for  the 
same.  The  partners  then  mutually  covenant  that  they  will 
not  receive  outstanding  credits  ；  to  classify  and  divide  be- 
tween them  all  such  partnership  credits  as  shall  not  have 
been  collected^  which  are  to  be  allotted  between  them 
according  to  their  respective  shares  in  the  partnership  ；  that 
neither  of  the  partners  will  release  any  oi  the  outstanding 
credits,  or  any  action  or  suit  for  the  recovery  of  the  same  ； 
concluding  with  a  power  for  the  receiver  to  reimburse  him- 
self  all  costs  expended  by  him  in  the  discharge  of  his  duties, 
and  exonerating  him  from  being  responsible  for  more  money 
than  he  shall  actually  receive,  or  for  anjr  banker  or  other 
PCTson  in  whose  custody  moneys  received  by  him  shall  be 
placed  for  safe  custody :  (see  the  form  3  Con.  Free.,  Part 
XL,  Xo.  XX"  clauses  9  to 18  inclusive,  pp.  285,  288,  2nd 
edit)  . 

ffow  shares  in  partnership  credits  are  U9ually  assigned  from 
ひ" e  partner  to  another.'j 一  Wher^  an  assignment  is  made  of  a 
share  in  the  partnership  credits  and  effects  from  one  partner 
to  another,  it  is  usually  done  in  consideration  of  uie  one 
partner  paving  or  securing  to  the  other  a  Bum  of  money 
^ual  to  the  value  of  the  assigned  share  in  such  partnership 
property,  which  is  assigned  to  the  other  partner  accordingly; 
with  power  of  attorney  for  enforcing  payment,  and  to  give 
releases,  &c.  The  assigning  partner  then  enters  into  general 
oovenanta  with  the  assignee  that  he  has  not  contracted  any 
debt  whereby  the  partnership  effects  can  be  in  an,  way 
prejudiced  ；  or  received  any  of  the  partnership  credits  not 
Sdjr  entered  on  the  partnership  accounts  ；  to  oonnrm  all 
wta  done  in  exercise  of  the  power  of  attorney  ；  for  further 
^^uranoe  ；  and  not  to  release  any  actions,  &c.  On  the  other  . 
hand,  the  partner  to  whom  the  assignment  is  made  covenants 
to  discharge  the  partnership  debts,  and  to  indemnify  the 
retiring  partner  therefrom;  the  deed  condudiDg  with 森 
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mutual  release  between  both  the  partners  of  all  claims  on 
account  of  the  original  partnership  deed:  (see  the  form 
3  Con.  Prec.,  Part  XL,  No.  XIV.,  pp.  262,  265,  2nd 
edit.) 

VII.  Seccritibs  aud  Indemxities. 

Securities  for  future  payments.'] 一 Where  any  of  the  part- 
nership  effects  are  assigned  from  one  partner  to  another 
upon  the  dissolution  of  the  partnership,  it  is  a  veiy  common 
practice  that  the  pecuniary  consideration  to  be  paid  for  such 
assignment,  or  some  portion  of  it,  shall  be  paia  at  sonu' 
future  period,  usually  bj  instalments  payable  at  cert&in 
stated  intervals,  and  secured  by  the  bond  of  the  partner  to 
whom  such  assignment  has  been  made. 

Bond  for  securing  future  payments,  how  vsuaHy  penmeiLl 一 
By  this  bond,  after  the  usual  exordium,  the  partnersliip 
deed  ought  to  be  recited,  and  also  the  manner  in  which  the 
partnership  has  determined,  as,  by  mutual  agreement, 
effluxion  of  time,  notice,  or  otherwise,  according  to  the  true 
state  of  the  facts  ；  and  that  a  valaation  has  been  made  <^  the 
partnership  effects,  and  the  value  of  the  assigned  share 
ascertained  accordingly  ；  after  which  shoold  be  recited  tbe 
instrument  by  which  the  share  in  the  partnership  property 
is  assigned  by  tbe  obligee  to  the  obligor  ；  and  this  ougnt  to 
be  followed  by  the  condition  for  avoiding  the  bond  on  par- 
ment  of  the  moneys  and  interest  for  the  assi^ment  or  the 
share  by  the  several  instalments  therein  mentioned,  and  in- 
demnjiying  the  obligee  against  all  costs  incurred  on  accouot 
of  actions  brought  in  his  name  to  recover  the  partnership 
credits  (see  the  form  3  Con.  Prec,  Part  XL,  No.  Xlll., 
p.  259，  2nd  edit.  ；  id.  ib.  No.  XV. ，  p.  226  ；  id,  ib.  No.  XEC, 
p.  280),  or  any  other  matters  or  things  which  the  obligor 
may  do  in  anywise  relating  to  the  partnership. 

VIII.  Notices  rslatdtg  to  Paktnershifs. 

Where  the  notice  is  to  dissolve  partnership  under  a  power  to 
determine  it  upon  a  six  months,  notice.'] Where  there  is  a 
power  to  dissolve  the  partnership  upon  either  of  the  partners 

O'  to  the  other  six  months'  previous  notice  thereof  the 
B  a  very  short  and  simple  one,  by  which  the  one  partr 
ffiyes  the  other  notice  of  such  intention,  but  which  should 
be  stated  as  given  in  panuanoe  of  the  power  to  that  effect 
contained  in  the  partnership  deed :  (see  tiie  form  3  Con. 
Prec.,  Part  XI.,  No.  XXI.,  clause 1， p.  289,  2nd  edit.) 
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And  where  the  partnership  deed  contains  a  stipalation  that 
upon  the  dissolution  of  the  partnership  upon  such  notice  the 
continuing  partner  is  to  indemnify  the  retiring  partner  from 
the  partnership  debts,  a  clause  should  be  added  to  the  above, 
requiring  the  continuing  partner  to  execute  a  deed  of  in- 
demnity accordingly,  upon  the  same  being  duly  tendered  to 
him  for  that  purpose  ；  the  retiring  partner  at  the  same  time 
expressing  his  readiness  to  execute  all  such  assignments  as 
on  his  part  might  be  required  in  pursuance  of  any  such 
terms  or  stipulations  as  thereinbefore  mentioned :  (id, i ん， 
clause  A，  in  notis.)  The  date  should  be  inserted  in  the 
testimonium  clause  at  the  end,  and  the  notice  directed  to 
the  party  by  his  usual  name  and  address. 

Where  notice  is  given  of  intention  to  expel  a  partner  for 
breach  of  covewxnl!\ 一 Where  it  is  intended  to  expel a  partner 
from  the  partnership  in  pursuance  of  a  power  to  that  effect 
contained  in  the  partnership  deed,  for  any  breach  of  cove- 
nant, the  notice  snould  be  expressed  to  be  given  in  pursuance 
of  that  power,  and  the  nature  of  the  breach  should  be  set 
out,  stating  at  the  same  time  that  the  party  giving  the  notice 
is  thereby  authorized  to  determine  the  partnersnip,  and  that 
he  thereby  declares  the  same  to  be  dissolved  accordingly  ： 
(see  the  form  3  Con.  Free.,  Part  XI"  No.  X^I.,  clause  4, 
p.  290,  2nd  edit.) 

Notice  of  intention  to  purchase  a  share  in  the  partnership  on 
dissoltition  thereof,'] 一 Where  a  party  is  to  be  entitlea  to 
purchase  a  share  of  the  partnership  upon  its  dissolution,  the 
form  of  notice  should  state  the  intention,  stating  at  the  same 
time  that  the  partnership  either  has  expired  or  is  about  to 
expire,  and  the  time  at  which  such  expiration  has  taken  or 
will  take  place:  (see  the  form  3  Con.  Free,  Fart  XI., 
No.  XXI.,  clause  5、  p.  291,  2nd  edit.) 

General  public  notice  of  dissolution  of  partnership,'] ~~ Where 
a  general  notice  of  dissolution  of  partnership  is  to  be  given, 
it  should  state  in  concise  terms  that  the  partnerBbip,  for 
some  time  carried  on  by  the  partnership  firm  (setting  out 
the  style  of  the  6rm),  has  been  dissolved  ；  and  if  the  business 
is  to  be  thenceforth  carried  on  under  any  other  firm,  then 
the  style  of  new  firm  ought  to  be  set  out :  (see  the  form 
3  Con.  Free,  Part  XL,  No.  XXI.,  clause  3.  p.  290，  2nd 
edit.)  If  any  continuing  partner  is  to  settle  tne  partnership 
afi&in,  it  should  be  so  stated  in  the  notice :  (id.  ib.,  clause  B， 
in  notii.) 
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CHAPTER  X. 

COMPOSITION  DEEDS. 
I.  Prelimucabt  Observations 

II.  Practical    Directioms    fob    the    Pbeparatkot  of 

C0MPO6ITIOM  DE£D8. 

1.  Various  kinds  of  oomposttioo  deeds. 

2.  When  an  extended  time  is  allowed  for  pajment. 

3.  Where  creditors  agree  to  accept  a lener  amoont  than  tb«ir 

debts. 

4，  Where  the  business  ia  to  be  carried  on  under  the  diracdca 
of  inspectors. 

5.  Where  the  debtor^s  proper! ァ is  oooTejed  or  Asngned  apos 

trnsto  for  sale. 

6.  Compottitbn  deeds  by  venma  who  are  not  trad«n. 


I.  PRELmnVABT  OBSBRVATIOirS. 

True  state  of  dehtor*9  a ま cars  should  he  ascertaimetL'} 一 In 
the  mani^ment  of  all  compositions  with  creditors,  the  fim 
step  the  debtor's  solicitor  ought  to  take  should  be  to  ascer- 
tain, as  accurately  as  circumstances  will  permit,  the  true 
state  of  his  client's  circumstances,  the  extent  of  hia  credits, 
the  amount  of  his  debts  and  liabilities,  and  what  assets  be 
18 likely  to  be  able  to  raise  to  discharge  the  daims  which 
may  be  made  upon  him.  To  do  this  effectually,  the  accoan ね 
should  be  irone  into  and  thoroa^hlj  examinea  ；  and,  when- 
erer  the  business  is  an  extensive  one,  it  will  generally  be 
advisable  to  employ  some  able  accountant  for  Uie  puqxxse. 
Without  some  certain  desree  of  knovled^  of  the  actual 
condition  of  afffdrs,  it  will  be  most  difficult,  if  not  impossible, 
to  come  to  a  right  arrangement  with  the  creditors,  or  in  fsct 
to  determine  wiiat  terms  the  party  desirous  of  effecting  tbe 
compodtioii  ought  either  to  oner  or  accept. 
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As  to  opening  communication  tcith  creditors,']  一  Being 
armed  witH  the  necessary  information  as  to  the  true  con- 
aition  of  the  debtor's  anairs,  the  next  step  for  his  solicitor 
to  take  will  be  to  enter  into  communication,  and  strive  to 
bring  about  a  negotiation  with  some  of  the  principal 
creditors,  with  a  view  of  laying  a  foundation  for  a  future 
arrangement  to  be  entered  into  at  a  general  meeting  of  the 
whole  body  of  the  creditors.  In  managing  these  proceedings, 
care  most  be  taken  to  show  no  favour  or  partiality  to  any 
particular  creditors  over  the  rest  ；  for  if  such  a  course  were 
to  be  adopted,  it  would  be  sufficient  ground  for  avoiding 
the  whole  composition,  both  at  law  and  in  equity :  ( Cock- 
thoU  V.  Bennett,  2  T.  R.  763  ；  Jackson  v.  Lo 麵、 4  ib, 166; 
Feise  v.  Randall, 1 Esp.  N.  P.  C.  224;  Philp  r.  Denbridge, 
2  Vera.  72  ；  Middleton  v.  Onslow, 1 P.  Wms.  708  ；  Leicester 
y.  Rose,  4  East,  372  ；  Mawaon  v.  Stocky  6  Ves.  300;  How- 
den  V.  Heigh,  3  Per.  &  Dav,  661.) f  Yet,  notwithstanding, 
courts  of  equity  will  not  enforce  an  agreement  for  a  com- 
position which  secures  to  some  of  the  creditors  an  advantage 
of  the  others,  of  which  the  latter  have  no  knowledge;  this 
will  not  preclude  an  arrangement  from  being  entered  into 
by  which  some  of  the  cremtors  may  obtain  a  preference,  if 
it  be  noticed  to  the  others,  and  the  latter  assent  to  the 
arrangement:  (Jackson  v.  MitcheU^ 13  Ves.  586.) 

Creditors  consenting  to  composition  are  hound  whether 
they  execute  the  deed  or  not.'] 一 If  the  creditors  consent 
to  the  composition,  and  aeree  to  execute  the  dee も it 
has  been  held  that  they  will  be  bound  by  it  even  at  law, 
whether  they  execute  the  deed  or  not  ；  and  that  a 
simple  verbal  assent,  if  it  can  be  proved,  will  be  sufficient 
for  the  purpose,  and  preclude  the  creditor  from  suing  for 
the  original  cause  of  action :  {Bradley  v.  Gregory,  2  Camp. 
N.  P.  C.  283.)  An  assent  to  a  deed  of  this  Kind  may 
also  be  implied  as  well  as  expressed :  (Butler  v.  Rhodes, 
1 Esp.  N.  P.  C.  236  ；  Boothby  v.  Sowden,  3  Camp.  N.  P.  C. 
175.) 

Composition  with  creditors  ought  never  to  be  allowed  to  rest 
on  mere  agreement.'] 一 It  is  seldom,  however,  advisable  to  let 
a  composition  between  a  debtor  and  his  creditors  rest  upon 
a  simple  verbal  consent,  or  even  upon  an  agreement  under 
hand  only  ；  for  although  an  agreement  to  accept  a less  sum 
in  satisfaction  of  a  greater  one  than  is  due  is  binding  in 
equity,  it  will  not  be  binding  at  law :  (Co.  Litt.  212  b; 


686  PRACTICE  OF  CONYETANCINO.       [bOOK  IV. 


PinnelVs  case、  5  Co.  117)  ；  being  nudum  pactum  for  want  of 
a  sufficient  consideration  :  (^Stock  v.  Mawson^ 1 Bos.  &  Puli. 
286  ；  Lodge  v.  Dicaa,  3  B.  &  Aid.  611.)  Nor  will  eren  the 
acceptance  of  payments  vary  the  strictness  of  this  le^^  rule 
(Heathcote  v.  Crookahanks,  2  T.  R.  24)，  unless  there  be 
some  new  and  sufficient  consideration,  or  the  psvment  k 

giarantecd  by  a  third  person :  (Stienman  v.  Afagnvs, 11 
ast，  390.)  but  if  the  instrument  be  under  seal,  then  it 
will  become  binding-  at  law  as  well  as  in  equity  :  and  there- 
fore although  it  is  always  advisable,  where  on  a  meeting-  of 
the  creditors  the  terms  of  the  composition  are  agreed  upon, 
immediately  to  get  a  memorandum  to  that  efiect  sign 
all  the  parties  present,  so  as  to  bind  them  in  equity,  still 
such  an  agreement  should  be  immediately  followed  by  some 
more  formal  instrument,  which  will  be  binding  upon  them 
at  law  also.  It  will  be  proper  also  to  observe  that  anle^^ 
the  composition  be  mafle  by  deed  under  seal,  it  will  be  no 
discharge  of  a  specialty  debt :  (Louv  v.  Eginton^  7  Pri. 
604.) 

How  agreement  for  composition  ghouid  be  penned.'} 一 
Agreements  for  a  composition  should  be  clearly  And  con- 
cisely penned,  jet  no  particulars  shoula  be  omitted,  wbkh 
the  deed  intended  to  be  made  in  pursuance  of  it  is  designed 
to  embrace.  Where,  however,  tae  agreement  is  merely  to 
give  the  debtor  time  for  payment,  or  to  accept  a  composition 
for  a lesser  amount  than  the  debts,  or  the  payment  is  to  be 
secured  by  sureties  or  the  like,  then  the  agreement  m&y  bo 
very  conaselv  drawn,  being  merely  a  memorandum  by  the 
creditors  of  their  ap^reement  to  give  time  for  payment,  or  U> 
accept  the  composition,  and  that  a  regular  deed  shall b« 
executed,  which  all  the  creditors  who  are  parties  to  the 
deed  will  execute,  and  use  their  utmost  endeavours  to 
induce  the  other  creditors  to  do  the  like  ；  concluding  with  a 
proviso  for  avoiding  the  composition  in  case  of  the  non-con- 
currence of  the  rest  of  the  creditors  :  (see  the  form  3  Con. 
Prec,  Part  XII. ，  No.  11"  p.  305,  2nd  edit.)  But  where 
the  whole  of  the  debtor's  property  is  to  be  passed  over  to 
and  vested  in  trustees,  for  the  benefit  of  his  creditors,  then 
the  whole  terms  of  the  trust  deed  ought  to  be  set  out  in  the 
agreement.  Thus,  for  example :  suppose  a  trader  Dosseased. 
of  real  and  pei^onal  estate,  household  furniture,  and  stock 
in  trade,  and  other  effects,  the  whole  of  which  is  intended  to 
be  conveyed  and  disposed  for  the  benefit  of  his  creditors,  the 
agreement  should  be  made  between  the  debtor,  his  intended 
trustees,  and  raoh  creditors  as  can  be  readily  indoced  to 
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sign  the  nune.  The  proposed  conveyance  and  assignment 
should  be  recited,  and  the  debtor  should  then  undertake  to 
coDTey  and  aasisn  the  whole  of  the  property  to  the  trustees, 
upon  trust  for  &e  payment  of  his  debts  ；  to  deliver  a  true 
statement  of  his  property,  and  not  to  dispose  of  anj  portion 
thereof,  or  to  release  any  debt,  and  to  afford  every  assist- 
ance in  his  power  to  the  trustees,  in  carrymg  out  the  trusts 
for  sale,  in  consideration  of  these  acts  on  the  part  of  the 
debtor,  hia  creaitors  grant  him  licence  to  follow  his  own 
affidn,  in  which,  if  any  creditor  who  is  a  party  to  the  deed 
molests  him,  he  is  to  torfeit  his  debt  ；  to  which  a  clause  is 
Qsiully  adaea  for  ayoiaing  the  deed  in  case  of  the  non- 
coDcmrence  of  all  the  creditors.  It  is  advisable  to  insert  a 
cUuse  aathoxizinff  any  of  the  creditors  to  execute  the  com - 
ponaon  deed,  and  receive  the  diyidends  upon  their  respective 
debts  under  it  by  attorney :  (see  the  form  3  Con.  Free, 
Part  XU.,  No.  L,  p.  303,  2nd  edit.) 

Cofl^ntum  deed  an  aeiof  bankrtmicy.'] ^It  must  be  rc- 
nembered  that  assurances  of  the  above  kind  are  acts  of 
bwikruptcjr;  still,  to  constitute  them  such,  a  petition  for 
"judication  must  be  nled  within  three  calendar  montba 
*fter  its  execution  by  the  debtor :  (stat.  2  Vict.  c. 12.) 


IL  pBACnCAL  DlRBCnOXS  FOR  THB  PREPARATION  OF 

CoMPOsinoir  Dekdb, 

1' Vttiolu  kinds  of  oompoeitioD  deeds. 

2.  When  an  extended  time  ia  allowed  for  payment 

3.  When  the  cnditon  agree  to  accept  a leaser  amooot  than  their  debts. 
も WWe  the  boaioeu  iB  to  be  carried  on  under  the  direction  of 

inspectors. 

5.  Where  the  debtor's  property  is  oooTeyed  or  assigned  opon  trusts  for 
sale. 

&  Compontion  deads  bj  persons 冒 ho  are  not  traders. 


1. Various  Kinds  of  Composition  Deeds, 

Compositions  entered  into  by  traders  with  tneir  creditors 
we  tuoaily  of  three  kinds  ：  by  toe  first,  the  debtor  is  allowed 
time  for  payment  ；  by  the  second,  the  creditors  agree  to 
•ccepi  a  lesser  imm  than  the  amonnt  of  their  dehfe,  if  the 
debtor  tiudl  pay  the  lesser  amount  witmn  some  ghren  time, 
or  in  some  specified  manner  ；  by  the  third,  he  is  allowed  to 
^rry  on  his  buiinesBfor  some  specified  time  under  the  direc- 
tiuQ  oftnspecton,  and  if  by  that  means  he  is  enabled  to  pay  oft' 
[p.  C— vol  ii.]       3  o 
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ail  his  debts  within  the  appcmited  tune,  the  erediton  will 
release  all  further  claims  upon  his,  estate,  but  which  he  is 
to  give  up  for  their  benefit  in  case  of  his  default  in  ao  doing  ； 
and  hy  the  fourth,  be  comreys  the  whole  of  his  property 
to  trustees  upon  trusts  for  sale  for  the  benefit  of  bis  creditors. 
In  other  cases,  the  debtor's  property  is  dther  convered  or 
assigned  upon  troflts  for  sate  for  the  payment  of  hia  debts, 
or  the  whole  or  some  portion  of  his  income  u  Tested  in 
trustees  to  be  applied  for  that  purpose. 

2.  Where  an  Extended  Time  is  aUotoed  for  Payment, 

How  deed  ihauld  be  petmed.] 一 Where  a  debtor  being 
unable  to  make  his  engagements  is  allowed  an  extended 
time  by  his  creditors,  the  latter  grant  him  a letter  of  lioenee 
to  carry  on  his  businesB  unmolested  b ァ them  durisg^  socb 
extended  period,  in  consideration  of  which  the  debtor  core- 
nants  to  pay  his  demands  in  fiill,  or  at  the  rate  of  so  nmcb 
in  the  pound,  within  or  at  the  expiration  of  the  aDDointed 
time :  (see  the  form  3  Con.  Ptec.,  Part  XII.,  No.  VI » 
p.  340,  2nd  edit.)  It  is  also  a  Tcry  common  practice  to 
arrange  that  such  payments  should  be  made  by  instaknentsu 
Sometimes  one  or  more  sureties  are  added  by  iray  of  addi- 
tional security  ；  besides  which,  bills  of  ezchanj^,  or  proms- 
sory  notes,  are  often  given,  in  which  the  sureties  also  codcqt 
by  way  of  further  secaritr. 

Where  a  tttrety  for  the  debtor  t$  a  concurring^  pari^,l >~ 
Where  the  payment  of  a  composition  Dftvable  by  instalments 
is  secured  by  bills  of  exchange,  in  which  s  surety  coBcnn. 
the  proper  parties  will  btt  the  debtor  of  the  first  pan,  the 
surety  of  the  second  part,  tnd  the  creditors  of  the  third  part. 
It  should  then  recite  the  agreement  for  the  composition, 
and  the  times  at  which  the  several  instalments  are  Co  be 
made,  and  that  such  payment!  are  to  be  secured  by  bills  of 
exchange,  drawn  upon  and  iocepted  by  the  surety,  a«  the 
surety  for  the  debtor.  The  oreaitors  ought  to  agree  to 
accept  the  composition,  in  laiisfactioD  of  their  respective 
claims  upon  the  estate  and  efieda  of  the  debtor,  who  shonM 
also  oorenant  to  fulfil  his  part  of  the  arrangement.  A letter 
of  liceDoe  should  be  granted  hiftt  hy  the  creditors,  with  a 
covenant  from  them  not  to  sue  him  for  their  debt*  under 
pain  of  forfeiture  of  the  same*  and  clauses  should  also  be 
inaerted  for  avoiaing  the  deea  m  case  of  nonMroneor- 
rence  of  creditore,  and  authonzing  tli«  creditors  to  execute 
by  attorney  ：  (see  the  form  3  Con.  Pr«^,  Part  XII"  No.  I， 
pp.  301,  804,  2xid  edit.) 
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3.  Where  Creditors  agree  to  accept  a  Lesser  Amount 

than  their  Debts. 

In  tbe  case  of  a  composition  between  a  debtor  §nd  his 
creditors,  where  the  Utter  consent  to  take  a lesser  sum  than 
the  amount  of  their  debts,  the  form  is  a  very  ahort  and 
simple  one.  By  this  the  debtor  on  the  one  part,  and  tbe 
creditors  on  the  other,  after  reciting  that  the  former  is 
indebted  to  the  latter,  and  that  the  latter  bare  agreed  to 
accept  the  compoaition,  mutually  agree  to  carry  out  the 
same,  the  debtor  covenanting  to  pay  the  amount  of  the 
composition  at  the  time,  and  in  the  manner  therein  men- 
tioned ； and  the  creditors  granting  him  a letter  of  licence  to 
carry  on  his  business,  and  at  the  same  time  covenanting  not 
Co  Boe  him  for  their  debts,  on  pain  of  forfeiting  all  claim  to 
the  same  ；  concluding  with  a  clause  for  avoiding  the  deed, 
In  ease  of  the  non-concarrence  of  all  the  creditors,  and  that 
creditors  may  execute  attorney :  (see  the  form  3  Con. 
Prec,  Fait  AlL,  No.  IL,  pp.  3,  5，  2nd  edit.) 

Amomnt  of  debt  Mhonld  be  either  inserted  in  deed,  or  in  a 
Mcketbde  annexed  therplo.'] ~< The  amount  of  each  creditor,' 
debt  fllioiild  either  be  specified  in  the  composition  deed,  or 
inserted  in  a  schedule  umexed  to  it  ；  for  a  creditor  who  signs 
with  the  amount  of  liis  debt  in  blank,  will  be  bound  to  the 
extent^of  all  existing  debts  then  owins  by  him,  although  the 
deed  refers  eipreuljr  to  those  only  which  are  set  out  in  the 
annexed  schedule  ；  fo  that  where  a  creditor,  afVer  having 
executed  a  deed  of  composition,  refused  to  set  the  amount 
of  debt  to  his  name,  upon  the  ground  of  hiB  having  a 
fiecoiitr,  he  was  held  to  nave  bound  himself  to  the  extent  of 
his  iJien  existing  debt,  and  that  he  could  not  recover  upon 
the  seeiirity:  (Herrky  t.  WaU, 1 B'  &  A.  103;  S.  C. 
2  SUrk.  N.  P.  C. 195.) 

Where  proceedingM  in  hankruptof  Have  been  previaiuly 
imMtiMetL] 一 It  sometimes  happens  that  after  proceedings  in 
bankruptcy  have  been  instituted  against  a  debtor,  he 
afterwards  enters  into  a  composinon  with  his  creditors,  by 
which  it  k  arranged- that  the  proceeding  shall  be  annulled, 
and  the  debtor,,  estate  reassigned  to  him  by  the  assignees, 
upon  the  debtor's  fulfilling  his  part  of  the  compusition.  The 
proper  parties  to  a  deed  of  this  kind  will  be  the  assignees, 
crecators,  and  official  aflsignees  of  the  first  part,  the  baukrupt 
debtor  of  the  second  part,  and  hia  creditors  of  the  third  part. 
The  deed  ihould  recite  the  proceedings  in  bankruptcy,  and 
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thj  terms  of  the  composition,  which  the  bankrupt  should 
then  covenant  to  carry  out  ；  aud  the  assignees  and  creditors 
should  covenant  to  accept  the  compoBitioo,  and  to  join  in  a 
petition  to  annul  the  bankruptcy.  The  assignees  should 
then  reassign  the  estate  to  the  bankrupt,  and  release  all 
further  claim  upon  him:  (see  the  form  3  Con.  Free"  Fart  XII., 
No.  X"  p.  359,  2nd  edit.) 

4.  Where  the  Business  is  to  be  carried  on  under 
the  Direction  of  Inspectors. 

Where  a  debtor  is  to  be  allowed  to  carry  on  his  business 
under  the  direction  of  inspectors,  the  parties  to  the  deed 
should  be  the  debtor  of  the  first  part,  the  inspectors  of  the 
second  part,  and  the  creditors  of  the  third  part.  It  is  not 
unfrequent,  in  forms  of  thia  kind,  to  add  here,  in  addition 
to  the  term  "  creditors,"  "  and  the  agents  or  attoraeys  of 
creditors."  This,  however,  is  not  only  unnecessaiy,  but 
really  incorrect  ；  for  the  names  of  the  agoito  or  atUHmejs 
ought  not  to  be  subscribed,  but  the  names  of  the  principab 
should  always  be  inserted.  It  should  next  be  recited  that 
the  debtor  is  indebted  to  his  creditors,  and  that  the  latter 
have  agreed  that  he  shall  be  allowed  to  cany  on  his  business 
for  some  stated  period,  under  the  direction  of  inspectors, 
and  the  creditors  should  grant  a letter  of  licence,  aaUiora- 
ing  the  debtor  to  carry  on  his  businesB  ftocordingty,  and  doI 
to  sue  him  for  their  debts  in  the  iDterim^  on  pain  of  forfeit- 
ing  all  claim  thereto.  The  debtor  should  then  covenant  for 
payment  of  his  debts,  in  pursuance  of  the  terms  of  tbe 
composition  deed  ；  to  render  a  written  account  of  hia  estate 
and  effects  ；  and,  if  required,  to  verify  the  same  upon  oatb  ； 
that  he  will  strive  bis  utmost  to  promote  the  pnwperity  of 
his  business  ；  not  to  alienate  or  incumber  his  property-  or 
effects,  or  enga^  in  any  other  trade  or  business,  or  give 
any  creditor  priority,  or  release  any  debt,  or  bring  anj 
action,  unless  with  the  consent  of  the  directors  ；  also  to  keep 
proper  books  of  accounts,  and  make  up  and  render  acoountf 
monthly.  To  the  above  mentioned  clauses,  it  b luaal  to 
add  a  declaration  that  all  moneys  and  securities  beloDgin さ 
to  the  estate  shall  be  paid  into  the  hands  of  a  banker,  and 
not  be  drawn  out  again  except  for  the  purposes  of  the  deed, 
and  by  a  draft  signed  by  the  debtor  and  one  at  least  of  the 
inspectors :  (see  the  form  3  Con.  Free.,  Part  XII. ，  Ko.  IV., 
pp.  326,  332,  2nd  edit.) 
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With  respect  to  the  application  of  the  mone"  to  be  received 
from  the も nsiness,  the  proper  way  is  to  anthonze  the  inspectors 
to  apply  the  same  in  the  first  place  towards  defraying  the  costs 


satisfymg  the  wages  and  salaries  of  clerks  and  servants  and 
other  j^nons  employed  in  carrying  on  the  business,  and  all 
other  incidental  expenses  incurred  in  the  conduct  and 
management  of  the  same;  to  allow  the  debtor  a  sam  of 
money  for  his  subsistenoe,  payable  at  certain  stated  periods; 
to  pajr  the  residue  rateably  amongst  the  creditors  ；  and  to 
pay  over  the  surplus  (if  any)  to  the  debtor  for  his  own  use 
and  benefit :  (see  the  form  3  Con.  Free,  Fart  Xn., 
No.  IV.,  cUose 17,  p.  331.) 

Creditors  of  small  amounts  usually  given  a  priority  in 
paywMni,'] ― It  is  luual,  however,  in  addition  to  the  above 
provisioDs,  to  declare  that  creditors  whose  debts  do  not 
exceed  a  certain  amount,  as  10/.  for  instance,  shall  receive  a 
priority  in  payment;  over  the  other  creditors :  (id,  ib.) 

Power  to  extend  Utter  of  licence.l 一 It  will  alao  be  found 
expedient  in  most  cases  to  give  the  inspectors  power,  without 
any  farther  consent  of  the  creditors,  to  extend  the  debtor's 
letter  of  licence  to  some  certain  stated  period  beyond  the 
dine  originallj  limited  by  the  composition  deed:  (id,  ib. 
clause 18,  p.  331.) 

Covenants  entered  into  on  the  part  of  the  creditors.'] ~ The 
creditors,  on  their  part,  ought  to  covenant  to  abide  by  the 
terms  of  the  composition  ；  and  it  is  also  a  common  practice 
for  them  also  to  covenant  that  it  the  debts  are  not  paid  under 
the  present  arrangement,  they  will  release  the  debtor  from 
•11 ma  liabilities  tbereon,  upon  his  giving  up  his  whole  estate 
for  the  benefit  of  his  creditors:  (id.  ib.  clause  20,  p.  332.) 
The  whole  deed  should  conclude  with  the  proviso  for  avoid- 
ing the  deed  in  case  of  non-concurrence  of  creditors  ；  to 
wmch  may  be  added  a  proviso  that  any  of  the  creditors  may 
execute  by  attorney  ：  (id.  ib,) 

5.  Where  Debtor's  Property  is  conveyed  or  asHgned 
upon  Trusts  Jar  SaU, 

Porft'e*.]  —When  the  debtor's  property  is  conveyed  or 
assigned  upon  trusts  for  sale  for  the  benefit  of  creditom, 
the  proper  parties  are,  first  the  debtor,  secondly  the  trustees, 
thirdlj  two  creditors,  and  fourthly  the  whole  ol'the  creditors. 


lition  deed,  and  in 
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The  object  of  making  two  particular  creditOTB  partioB,  dis- 
tinct from  the  whole  bulk  on  creditors,  is  for  the  pnipose  of 
enabling  them  to  become  coTeoaoting  parties  with  tbe 
trustees  for  the  due  performance  of  the  traste  ；  to  obviate  the 
incoDvenienoe  which  mast  otherwise  necessarily  occur  if  sach 
covenant  was  to  be  entered  into  with  the 冒 hole  body  of  tlxe 
creditors,  who,  in  that  case,  must  every  one  of  them  be  made 
parties  to  any  action  which  maj  be  brought  against  tiie 
trustees  for  any  alleged  breach  of  coTeoant:  (liee  the  form 
3  Con.  Free.,  Part  X£L，  No.  IlL,  cUuse 1, p.  308,  Snd 
edit.) 

Recitals. 1 一 Deeds  of  this  kind  oontiia  Tery  few  recitals. 
In  fact,  tbe  onljr  recital  commonly  inserted,  is  the  agreement 
for  the  composition,  by  which  the  debtor  acknowledj^  that 
he  IS  indebted  to  hu  creditors  in  the  seTeral  rams  set  opposite 
to  their  respectiTe  names  in  the  schedule  thereanto  annex 
and  being  aesiroas  of  discharging  the  same  equally,  he 
agreed  to  convey  his  property  to  trustees  upon  tnuto  for 
for  that  express  purpose:  (ia.  ib,  clause  2.) 

How  property  should  be  conveyed  or  oMi^ned.'] >~ The  pro- 
l)erty,  whatever  it  may  be,  is  then  conveyed  or  assigned 
according  to  its  particolar  nature  and  qualities,  to  tbe 
trustees,  m  the  same  manner  as  property  of  the  like  land  is 
conveyed  or  assigned  to  trustees  for  any  other  purposes  of 氤 
settlement :  (id.  ib.  clauses  3  to  8  incloaiTe,  pp.  308,  311.) 

At  to  eopyholdt*'] <~ Bat  if  oopyholds  are  included  in  tiie 
trust,  the  proper  cocfirae  will  be  for  the  debtor  to  coTemuit 
only  with  the  trustees  to  aurrender  the  eopjkolds  upon  the 
trusts  of  ihe  deed,  in  order  to  save  the  extra  expense  of 
surrenden  and  admittances,  both  to  the  trostees  and  the 
purchasers  under  the  trosts  for  sale :  (see  the  fivm  uL  £6. 
clause  Af  tn  noHSy  p.  309.) 

How  mixed  kiMdg  of  property  iktndd  be  pagsedto  the  Inuleet.] 
一 The  property  should 1^  conveyed  and  aasigned  acoordiiis 
to  the  regular  order  adopted  in  other  aasanuiGeB  of  mued 
kinds  of  property.   T£,  therefore,  the  debtor  should  " 


to  be  possess^ 
household  - 
credits,  the 
leasehold  asdi 
rendered,  u 
credits,  and 


of  freehold,  leasehold,  and  copyhold 
itnre,  as  well  as  his  stock  in  trade 
ehold  estates  flhonld  be  first  oonTeyed, 
ed,  the  copyholds  ooTenanted  to  be  snr- 
the  househoid  furniture,  stock  in  trade, 
to  aasigned  to  the  tnutees  aooordnig  to 
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the  nature  and  qualities  of  the  several  kinds  of  property, 
acoompanied  with  a  power  of  attorney,  authorizmg  the 
trustees  to  sue  for  the  credits,  and  give  effectual  releases, 
And  to  do  all  other  acts  necessary  for  the  purpose  of  carrying 
oat  the  objects  of  the  trusts :  (see  the  form  id,  ib,  clauses 
3  to  8  indttflW ち and  clause  A，  tn  notit,  pp.  308,  311.) 

Where  the  property  consuls  of  railway  shares,'] 一 If  any 
poitioo  of  the  property  consists  of  railway  shares,  the  shares 
should  be  transferred  to  the  trustees  by  deed  poll,  according 
to  the  form  prescribed  by  the  Railway  Acts :  (see  the  form 
3  Con.  Prec,  Fart  XII.,  No.  ILL,  clause  B,  in  no<^,  p.  313, 
2nd  adit.) 

Power  of  attorney  ihmdd  be  granted  to  tnuUMJ] It  will 
alao  be  proper  to  give  the  trustees  a  power  of  attorney  to 
•ae  for  all  moneys  owing  to  the  debtor,  and  to  ffiye  effectual 
discharges  for  the  same,  to  adjust  and  settle  bis  accounts, 
to  execute  deeds,  and  to  perform  all  such  acts  as  the  debtor 
ト; nMiftlf  could  have  done,  with  power  to  appoint  a  substitute 
or  subfltitutee  for  anv  of  the  above-mentioned  paxpo868: 
(see  the  form  id,  ib.  cuuue  9,  p.  311,  2nd  edit.) 

Dedaratkm  of  inutsJ] ~~ The  tnuts  declared  are  that  the 
trustees  ihail  collect  the  debts  ；  sell  the  property  ；  imd,  out  ot 
the  prooeedfl  of  the  sale,  pay,  first  the  expenses  of  preparing 
and  executing  the  composition  deed,  and  in  collecting  and 
getting  in  outstanding  debts;  and  where  any  landed  pro- 
perty 18  inclnddd  in  the  trust,  the  costs  of  perfecting  the 
title,  or  of  enfordng  the  specific  performance  of  any  con- 
tract entered  into  with  any  purcaasera  ；  then  upon  trust 
to  paj  all  the  debts  ；  and  after  satisfaction  thereof,  to  pay 
OTer  the  sarplus  mooejs  (if  any)  to  the  debtor. 

la^^ortance  oj  uuerting  dame  that  trustees^  receifU  shall  be 
a  gmffidetU  indemnify  to  purchasers,'] 一 A  declaration  should 

曹 •jTs  be  iiuertod,  when  the  deed  embraces  any  real  property, 
that  the  trustees*  receipts  shall  be  a  sufficient  discharge  to 
puidiaaen.  The  advantage  of  this  clause  is  that  the  pur- 
dutfen  bang  thereby  exonerated  from  eeeing  to  the  appli- 
cation of  the  purduue  money,  the  trustees  are  thus  enabled 
to  make  an  effectual  conveyance  of  the  property  without  the 
coQCorrence  of  the  creditors,  notwithstanmng  the  names  of 
tbe  Utter,  and  also  the  amount  of  their  respective  debts  are 
gpedfied  and  set  forth  in  the  schedule  annexed  to  the 
purchase  deed.  The  aboYe  clause  is  therefore  a  most  im- 
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portant  one  ；  for  if  it  be  omitted,  the  parchasers  are 
boand  to  see  that  their  purchase  money  is  duly  applied, 
and  will  only  be  exonerated  therefrom  so  far  as  concerns 
Buch  creditors  as  actuftU,  executed  the  purchase  deed.  In 
penning  this  clause,  it  will  be  more  advaotageous  to  declare 
that  the  receipts  of  the  acting  trustees  for  the  time 
shall  be  a  sufficient  discharge,  &c.，  in  preference  to  setting 
oat  the  names  of  the  trustees,  to  prevent  the  necessity  there 
otherwise  would  be  for  the  signature  of  all  the  trustees 曹 bo 
had  accepted  the  trusts,  although  they  may  have  sab- 
sequently  resigned  and  released  all  their  estate  in  tbe 
premises  to  their  co-tnutees  ；  because,  notwithstanding  this 
release  of  their  estate,  the  trust  still  remains a  trustee 
being  unable  to  delegate  a  personal  trust  or  confidence 
which  has  been  repos^  in  him  :  (Crewe  v.  Dickens,  4  Vca. 
97.)  Pnrcbasers,  however,  who  buy  under  trusts  of  thk 
nature  must  bear  in  miod,  that  a  declaration  that  the 
trustees'  receipts  shall  be  a  sufficient  discharge  to  purchasen 
will  not  be  available  as  against  any  such  incumbrances,  such 
as  judgments  or  mortgages  which  are  prior  to  the  compo- 
sition deed  ；  consequently,  where  any  such  incumbrances 
exist,  the  purchaser  will  be  bound  to  see  that  the  purchase 
money  is  duly  applied  in  discharge  of  them  in  all  cases 
where  the  incumbrancers  are  not  made  parties  to  the  con- 
veyance ； but  if  the  incambrancers  are  made  parties,  tlien 
the  purchasers  will  be  exonerated  from  all  responsibility  ta 
to  tbe  application  of  the  parchaae  moneys. 

Powers  to  compound  debts,  Sfc.  should  be  tif^erfeif.]— In 
addition  to  the  above-mentioned  authorities  conferred  upon 
the  trustees,  it  will  be  proper  to  give  them  power  to  com- 
pound or  compromise  debts,  arrears  of  rent,  and  all  olber 
claims  ；  and  to  refer  to  arbitration  any  dispute  that  maj 
arise  in  relation  to  the  winding-up  and  settlement  of  tbe 
accounts  ；  m  also  to  sign  bankrnpt's  receipts,  and  to  pro- 
secute or  defend  any  actions  or  suits,  whether  at  law  or  in 
eauity,  relative  to  the  trust  estate  and  prembes :  (aee  th« 
form  itL  ib.  clause 16，  pp,  316,  317.) 

Where  moneys  coUeeted  are  to  be  paid  into  ike  hamls  of 
httuhtri^ 一 It  is  usually  arranged  that  the  moneys,  as  tbej 
are  collected  by  the  trustees,  shall  be  paid  into  the  hands  of 
some  bankers,  to  the  credit  of  the  trust  accouat,  and  tiiis 
the  trustees  commonly  enter  into  a  covenant  to  do ;  and 
also  to  render  an  account  of  the  trust  estate,  and  to  give  all 
requiflite  informs お on  to  the  creditors  of  the  general  state  of 
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the  afiaire  of  the  debtor :  (see  the  form  id,  ib.  clatue 18， 
P-317.) 

Covenants  untaUy  entered  into  by  dehiora.'] ~~ The  debtor 
oa  his  part  covenants  both  with  the  trustees  and  his 
crediton  generally,  that  he  has  made  a  full  discovery  of  his 
effects  ；  that  he  has  good  right  to  convey  and  assign  ；  for 
quiet  enjoyment,  freedom  from  incumbrances,  and  for 
farther  sssorance  ；  to  aid  the  trustees  in  the  execution  of 
the  trusts,  and  not  to  revoke  any  of  the  powers  thereby 
conferred  upon  the  trustees,  or  release  any  debts  or  any 
actions  brought  on  account  of  the  same  i  (see  the  form  ia, 
ib.、  claiueB  21 to  27  inclusive,  pp.  318,  321.) 

CovenanU  and  agreemenU  entered  into  by  creditor  a."] 一 The 
creditors  on  their  part  grant  a letter  of  licence  to  the  debtor, 
thereby  authonzing  bim  to  follow  hb  own  affairs,  and  that 
any  creditor  Buing  him  shall  forfeit  all  claim  to  his  debt  ； 
and  they  should  covenant  with  the  trustees  to  indemnify  the 
latter  from  all  damages  or  liabilities  which  thev  may  incur 
in  the  execution  of  the  trusts :  (see  the  form  id.  ib.  daufies 
28,  29,  and  36,  pp.  321,  325.) 

Provisoes  commonly  inserted  in  composition  deeda.J 一 It  is 
a  common  practice  in  composition  deeds  to  insert  a  proviso 
that  the  creditors  who  snail  not  execute  within  a  certain 
specified  time,  shall  be  excluded  ；  but  at  the  same  time 
giving  the  trustees  discretion  to  admit  the  claims  of  creditors 
after  the  expiration  of  that  period,  and  also  to  allow  the 
aduussioii  of  claims  accidentally  omitted  from  the  schedule, 
but  so  as  in  neither  case  to  disturb  any  dividend  made  prior 
to  such  admitted  claim.  In  the  absence  of  a  provision  of 
the  above  kind,  it  seems  that  a  creditor  who  does  not  ex- 
ecute the  deed  within  the  specified  time  will  not  thereby 
neceasarily  be  excluded  ；  but  a  court  of  equity  will  compel 
him  either  to  accept  or  renounce  the  benefit  of  the  trust 
(Ihmeh  v.  Kent,  I  Vern.  260)  ；  still  that  court  does  not 
cooflider  it  to  be  pontiyely  essential  thftt^he  should  actually 
seal  and  deUver  the  deed  within  the  prescribed  time,  pro- 
Tided  he  indicates  his  assent  to  the  terms  of  it,  and  his  inten- 
tion to  act  under  it :  (RaworiA  Parker,  27  L.  T.  Rep.  62.) 
In  fact,  eTen  at  law,  althoueh  it  is  essential  that  a  creditor 
Bhoald  assent  to  »  deed  of  uus  natore,  in  order  to  render  it 
binding  upon  him,  it  is  not  absolutely  necessary  that  he 
Bhould  execute  the  deed  itself  to  renoer  it  so;  a  simple 
ueeatf  prorided  it  can  be  proved,  hamg  been  held  sufficient 
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for  that  purpose  ；  and  a  verbal  promise  to  accept  a  com- 
position naa  been  considered  su 伍 cient  to  preclude  a  creditor 
from  suing  for  the  onginal  cause  of  action :  (^Bradlnf 
Gregory,  2  Camp.  N.  P.  C.  283.)  Generally  speaking, 
indeed,  •  creditors  are  as  much  bound  by  acting  under  a 
composition  deed,  as  if  they  had  actually  executed  it; 
and  an  assent  to  a  deed  of  this  kind  may  be  implied 
as  well  as  expressed :  {Butler  v.  Rhodes, 1 £sp.  X.  P.  C. 
236;  Boothby  y.  Sowden,  3  Camp.  N.  P.  C. 195.)  But 
if,  on  the  one  hand,  a  creditor  who  acts  under  a  eom- 
positioa  deed  will  be  botina  br  it  whether  he  executed  or 
not,  BO,  on  the  other  hand,  if  he  has  been  induced  to  sign  a 
deed  of  thia  kind  by  means  of  any  deception  or  misrepresent- 
ation, he  will  not  be  bound  by  it,  although  named  as  a  paitr, 
and  the  inBtrument  is  actually  executed  by  him  {Cooiing 
Noyes、  6T.  R.  263);  for  where  any  fraud  or  misrepresentation 
has  been  practised,  by  means  of  which  the  creditors  have 
been  deceived,  or  in  any  way  imposed  upon,  the  whole  deed 
will  be  set  aside  as  well  in  equity  as  at  law :  {Parry  t. 
Uvghei,  2  Eq.  Ca.  Abr.  54.) 

Propriety  of  interting  proviso  that  matlerg  in  dupttte  thoB 
he  determined  by  a  general  meeting  of  the  creditors.'] ~ It  is 
always  advisable  to  insert  a  proviso,  that  in  case  any  qaestioo 
01  difficulty  shall  arise,  the  trustees  are  authorized  to  conveae 
a  meeting  of  the  creditore,  and  submit  all  matters  io  difference 
to  their  determination :  {id,  ib.  clause  33,  p.  323.) 

Proviso  that  fraud  on  debtor 、拿 parf  shall  vitiate  Utter  of 
licence,^ 一 A  proviso  for  avoiding  the  licence  in  case  of  any 
fraud  or  concealment  on  the  part  of  the  debtor  should  al^ 
be  inserted :  (id.  ib,  daoBe  31, p.  332.) 

Power  to  change  irusteei,"] ~ A  power  to  change  trustees, 
with  the  118(1"  iodemnities,  ahould  also  be  inserted :  (uL  ib, 
clause  S6,  pp.  323,  324.) 

Where  a  debtor,  who  hag  been  permitted  to  cany  cn  kU 
buginest  under  the  direction  of  inspectors^  afterwards  oMsirmt 
the  whoie  of  hU  effects  for  the  oenejit  of  hi$  credUortil 一 
Where  a  debtor,  who  has  been  permitted  to  carry  on  his 
buflineas  for  some  stated  period,  under  the  direction  of  in- 
■peotoni,  aflerwardfl  assignfl  the  whole  of  his  effects  for  tbe 
benefit  of  his  oreditora,  in  pursuance  of  the  terms  of  the  deed 
of  composition,  by  which  toat  arrangement  was  entered  into 
between  him  and  his  creditors,  the  deed  of  aaaignmeD ち after 
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reciting  the  deed  of  composition,  and  arrangemeot,  and  that 
the  debtor  had  continued  to  cany  on  the  business  under  the 
control  of  the  inspectors,  in  punaance  thereof,  and  that  the 
term  had  expired  bj  effluxion  of  time,  and  setting  out  what 
payments  had  been  made  by  the  inspectors,  but  that  the 
debtor,  being  still  unable  to  discharge  the  balance  of  the 
amount  of  his  debts,  had  agreed  to  convey  the  whole  of  his 
estate  for  the  benefit  of  hia  creditors,  should  convey  such 
estate  accordingly,  and  upon  precisely  the  same  trusts,  and 
with  the  same  powers  and  proyisoea  as  upon  an  orifldnal 
assignment  for  the  like  purpose:  (see  the  form  3  Con. 
Free,  Part  XII.,  No.  V.,  p.  333,  2nd  edit.) 

6.  Con^fosiiUm  Deeda  by  Pertom  who  are  not  Traden, 

Compositioii  deeds  are  sometimes  entered  into  with  ere - 
•iitors  by  persons  who  are  not  in  anj  kind  of  trade  or 
buaneas  whatever,  by  which  it  is  arranged  either  that  the 
debtor's  property  shall  be  assigned  to  trustees  upon  trust,  bv 
nle  or  mortgage,  to  raise  a  sufliaent  sum  to  aischarge  all 
tiw  debts,  or  his  whole  income  is  Tested  in  trustees  for  that 
P^ffposc,  who  are  to  discharge  the  debts  thereout  by  instal- 
fflwjts.  In  cases  of  the  above  nature  there  are  often  spe- 
cialty, u  well  as  simple  contract  debts  to  be  provided  ror  ； 
»nd  whenever  this  occurs,  the  regular  course  will  be  to 
^frange  the  several  spedes  of  debts  and  classes  of  creditors 
separate  and  distinct  schedules,  according  to  the  lesal 
priority  of  their  respective  claims.  Thns,  for  example, 
wjppose  a  party  to  be  indebted  upon  mortsages,  judgments, 
bon も and  simple  contract,  the  several  Kinds  of  debts  ousht 
れ be  9et  oat  in  four  distinct  schedules.  The  mortgage  debts 
sboald  be  contained  in  the  first,  the  judgments  in  toe  second, 
仏 e  bond  debts  in  the  tiurd,  and  the  debts  due  upon  simple 
contract  in  the  foarth. 

Bow  ereditars  should  be  described  in  the  deed."] But 
although,  in  a  case  like  the  one  above  mentioned,  the  debts 
and  creditors  are  thus  classified,  the  creditors  themselves 
nuy  be,  and  usuidly  are,  set  out  in  the  description  of  the 
parties  at  the  commencement,  without  any  distinction  what- 
eTer，  oemg  described  generally  as  "the  several  persons 
せ (Me  biDcb  and  seals  are  hereunto  subscribed,^*  &c"  in  the 
•Mae  manner  as  where  the  composition  is  entered  into  with 
crwJitors  all  equal  in  degree,  the  deed  being  expressed  to  be 
J^wde  between  the  debtor  of  the  first  part,  the  trustees  of 
the  seocmd  part,  and  the  creditors  of  the  third  part.  It 
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should  tben  be  recited  that  the  debtor  is  indebted  upon 
mortgage,  judgment,  bond,  and  nmple  contract  debts,  and 
has  entered  into  a  composition  with  all  his  creditors, 
which  he  has  agreed  to  convey  his  property  to  trostees  for 
the  purpose  of  discharging  these  demtinds  ；  the  property  is 
then  coDvejed  or  assigned  to  the  trustees,  who  il is  declared 
shall  stand  possessed  thereof,  upon  trust,  by  sale  or  mort- 
gage, to  raise  money  for  the  purpose  of  dischai^ging  the 
aebts  according  to  the  order  in  which  they  are  set  out  in  the 
several  schedules,  and  to  pav  over  any  undispoeed-of  siunplm 
iDoneys  to  the  debtor :  (see  tde  form  3  Con.  Prec.,  Part  ^Jl., 
No.  VIIL,  p.  350,  2nd  edit.) 

Propriety  of  authorizing  inuteea  to  receive  remU  aad 
pro/Us,'] 一 It  will  always  be  advisable,  but  particularly  tf  an 
immediate  sale  or  mortgage  of  the  whole  property  is  not  to 
take  place,  to  authorize  the  trustees  to  receive  the  rents  and 
profits,  and,  after  defraying  expenses,  to  keep  down  tbe 
interest  upon  mortgages,  and  then  to  pay  the  interest  upon 
debts  carrying  interest,  and  to  apply  tbe  surplus  in  ducharge 
of  the  principal :  (see  the  form  ia, 

Arrears  of  ren/，  or  other  cretdits^  should  be  oMMigned  to 
trustees,'] 一 If  any  rents  are  in  arrear,  or  any  other  credits 
are  owing  to  the  debtor,  these  ought  also  to  be  assigned 
to  the  trustees,  with  power  of  attorney  to  sue  for  all  such 
credits,  to  distrain  for  arrears  of  rent,  and  to  give  efiectaal 
discharges  for  the  same :  (ia.  %b.) 

Covenant  and  agreements  to  he  entered  into  by  debtor  aad 
his  creditors.'] The  creditors  should  grant  a  letter  of  hceoce 
to  the  debtor,  and  also  covenant  not  to  sue  or  molest  him 
upon  pain  of  torfeiting  all  claim  to  their  debts  ；  with  all  the 
other  usual  clauses  we  have  before  pointed  out  ；  whilst  the 
debtor  ought  to  ooyenant  with  the  trustees  that  he  has 
good  right  to  convey,  &c.，  quiet  enjojment,  and  to  sell  the 
policy  in  either  of  the  above-mentioned  events :  (see  tbe 
form  id,  ib.y  clauses 11 to 15  inclusive,  pp.  354^  355,  2iid 
edit.) 

Debtor  who  has  paid  hU  full  composition  is  aUiSed  to  a 
release  from  his  creditors.'] 一 When  a  debtor,  who  has  com- 
pounded  with  Lis  creditors,  has  paid  the  full  amount  of  the 
composition,  he  is  entitled  to  a  release  from  further  ebinis 
in  relation  thereto.  This  is  commonly  done  by  deed  poU, 
by  which,  afler  reciting  the  composition  deed,  and  tust  the 


irom  all  their  debts  and  claims :  (see  the  form  3  Con.  Prec, 
Part  Xn.,  No.  XI.,  p.  366,  2nd  edit.) 

Sureties  qflen  htade  concurring  parties.'] 一 Sureties  are  some- 
times concurring  parties  in  composition  deeds,  for  the  purpose 
of  a^uring  the  aue  and  regular  payment  of  the  composition. 
This  id  usually  done  through  the  medium  of  bills  of  exchange 
drawn  upon  and  accepted  by  the  surety  as  the  surety  of  tne 
debtor :  (see  the  form  3  Con. Free.,  Part  XII.,  No.  VI"  p.  341, 
in  nods,  2nd  edit.)  Arrangements  of  this  kind  are  some- 
times resorted  to  where  proceedings  in  bankruptcy  have 
been  instituted  against  the  debtor,  which  are  afterwards 
annoUed  by  consent  of  all  parties,  and  a  composition  deed 


securing  the  payment  of  the  composition  according  to  the 
terms  of  such  arrangement :  (see  the  form  3  Con.  Prec, 
Part  xn.,  No.  X.，  p.  359.) 
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nderable  expense  may  be  saved,  and  a  very  slight  variation 
only  in  the  form  will  be  required.  This,  peniaps,  is  best  done 
by  reciting  that  the  executors  faave  paid  the  seTeral  legacies 
to  the  several  parties  entitled  thereto,  the  latter  of  whom 
should  then  severally  release  the  executors  therefrom,  and 
from  all  claimd  and  demands  whatsoever  in  respect  of  the 
same:  (see  the  form  3  Con.  Prec,  Part  VI.,  Sect.  I., 
No.  n"  pp.  508,  509,  2nd  edit.) 

Where  the  legacies  are  directed  to  be  paid  at  a  ftUurt 
period,} ~ If  the  payments  are  not*  to  be  made  until  after 
the  death  of  some  other  person,  or  until  the  parties  attain  a 
certain  age,  as  twentj-one  for  instance,  or  marry,  thin  shonld 
be  set  out  in  the  recitals,  as  also  that  the  required  events 
had  taken  place  before  the  payments  were  made :  (id,  t ん， 
clauses  2,  3，  4,  and  5，  pp.  508,  509,  2nd  edit.) 

As  to  releases  for  the  residuary  egtateJ] 一 Where  the  ex- 
ecutors pay  over  the  residue  to  a  residuary  legatee,  in  tKe 
release  given  by  the  latter  should  be  recited  the  will 
appointing  the  executors,  the  residuary  bequest,  the  death 
of  the  testator,  the  probate  of  his  will,  and  that  the  ex- 
ecutors have  discharged  all  the  testator's  debts,  funeral 
expenses,  and  the  whole  of  the  legacies  bequeathed  by  the 
will,  and  the  amount  of  the  residuary  estate,  and  that  the 
whole  of  this,  after  deducting  the  legacy  duty,  had  been  paid  to 
the  residuary  legatee,  and  uien  the  residuary  legatee  should 
release  the  ezecuton  from  all  further  claims  in  respect  of 
the  residuary  estate :  (see  the  form  2  Con.  Prec,  Part  VI., 
No.  IV.,  pp.  512,  513,  2nd  edit.) 

Where  there  is  a  probability  that  Jufur^  claims  may  be 
made  upon  the  testators  estate.'] 一 It  sometimes  happens  that 
there  is  reason  to  apprehend  some  future  daims  may  pos- 
aiDly  be  made  upon  toe  testator's  estate.  In  cases  of  this 
kind  the  executors  have  a  right  to  retain  a  sufficient  amount 
of  assets  in  their  hands  to  meet  those  claims  ；  and  when  this 
10  not  done,  or  if  there  is  reason  to  suppose  the  sum  retained 
IDA ァ be  insuffictent  for  the  purpose,  it  will  be  proper  to 
require  that  the  legatees  upon  receiving  their  legacies  shall 
ioaemnify  the  executors  affainst  all  subsequent  claims  upon 
the  testator's  estate.  This  may  be  effected  either  by  deed 
poll,  or  by  indenture  ；  by  which,  after  recking  the  will,  the 
death  of  testator,  the  probate  and  payment  of  the  legacies, 
the  several  legatees,  if  there  is  more  than  one,  should  release 
the  execQton  from  all  claims  in  respect  of  their  legacies, 
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and  the  trusts  of  the  will,  and  by  a  further  testatum 
clause,  covenant  to  indemnify  the  latter  against  anj  soch 
subsequent  claims  as  may  be  made  upon  the  testator,- 
estate  ：  (id.  ib.  No. IX"  pp.  521,  523,  2nd  edit.) 

In  this  case  a  still  better  and  less  expensive  aecixritj  can 
be  given  by  a  guarantee  from  the  Law  Property  Assw^ance 
Society,  of  which  full  particulars  are  given  in  a  BubsequeDt 
page. 

Where  the  indemnity  it  by  bond."] ~ Sometimes  a  bond  is 
given  to  the  executors  by  way  of  indemnity.  In  this  cmse 
the  bond  recites  the  will  appointing  the  executors,  and  the 
bequests  to  the  legatee,  the  death  of  the  testator,  and  the 
prooate  of  his  will,  and  also  that  the  executors  have  agreed 
to  pay  the  legatee  his  legacy  upon  his  indemni^'iiig  them 
in  case  of  a  deficiency  of  assets  ；  and  the  condition  <^  the 
bond  must  be,  that  the  legatee  will  indemnify  the  execntors 
accordingly:  (see  the  form  2  Con.  Free"  Part  VI.,  Sect.  II., 
Ho.  IX.,  p.  550.) 

WJiere  contingent  interests  are  assigned.'] ~< It  sometanieB 
happens  that  property  has  been  settled  by  a  marriage  settle- 
ment  upon  tiie  husband  and  wife  and  the  issue  of  the 
marriage,  and  in  case  there  should  be  no  issue  who  should 
acquire  a  Tested  interest  in  the  trust  property,  either  die 
husband  or  wife  is  to  become  absolutely  entitled  to  tbe 
same.  Now  it  very  often  occurs,  where  there  is  no  issue 
of  the  marriage,  and  a  physical,  although  not  a legale 
certainty  that  tfaere  never  can  be  any,  that  the  parties  ab- 
solutely entitled  are  desirous  of  hayinff  the  settled  property 
in  their  own  possession.  Still,  as  toe  law  presumes  the 
possibility  of  parties  married  having  children,  without  anj 
regard  to  physical  impossibilities,  trustees,  whenever  they 
assign  or  deliver  up  the  trust  property  under  such  dream- 
stances,  are  clearly  entitled  to  be  indeniDified  agaiiut  anj 
responsibility  they  may  thereby  incur.  This  is  generally  done 
by  a  bond  in  a  penal  sum  in  double  the  amount  of  the  trust 
fiind,  in  which  the  settlement  ought  to  be  recited,  and  the 
trusts  sufficiently  set  out  to  show  the  nature  of  them  ；  after 
ivmch  it  should  be  recited  that  there  is  no  issue  of  the 
marriage  or  any  prospect  that  there  will  be  any  sixcb,  and 
that  the  trustees  nave  therefore,  at  the  request  of  the  partis 
absolutely  entitled  to  the  trust  fiind  in  default  of  such  issue, 
paid,  assi^ed,  or  delivered  up  the  same  to  them  accordingly, 
upon  their  agreeing  to  indemnify  the  trustees  from  all 
liabilities  they  may  thereby  incur  ；  and  the  conoiaons  of  the 
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bond  should 'be  to  indemnify  them  accordingly :  (see  the 
form  id,  ib.  No.  XIV.,  p.  563, 2nd  edit.)  This  bond  should 
be  accompanied  by  a  general  release,  by  which  the  oestuis 
que  trust  release  the  trustees  from  all  claims  and  liabilities  in 
respect  of  the  trust  estate.  Both  these  objects^  indeed,  may 
be  contained  in  the  same  instrument,  by  sabstitating  a  deed 
of  covenant  for  a  bond.  The  recitals  will  be  the  same  as  in 
the  bond,  and  by  the  first  testatum  clause  the  cestuU  que  trust 
must  release  the  trustees  from  all  clai 咖 and  liabilities  in 
respect  of  the  trust  estate  ；  and  bjr  a  further  testatum  clause 
they  must  coTennnt  to  indemnify  the  trustees  from  all 
liabilities  tbey  may  incur  hj  having  paid,  transferred  or 
delivered  up  such  trust  estate. 

As  to  releases  to  trustees,'] 一 Releases  to  trustees  tinder 
deeds  of  settlement  are  penned  in  precisely  the  same  form 
as  those  we  have  just  beiore  been  treating  of.  The  deed  of 
settlement  creating  the  trusts  must  be  recited,  and  it  must 
be  shown  by  the  recitals  that  the  trusts  have  been  fully 
performed,  after  which  the  eestuis  que  trust  should  release 
the  trustees  from  all  further  claims  in  respect  of  the  same. 
If  a  Bunple  release  only  is  intended,  then  a  deed  poll  will  be 
the  proper  instrument  ；  but  where,  as  in  the  instance  we 
have  just  before  noticed,  the  trustees  are  to  be  indemni- 
fiea  by  the  eestuis  que  trust,  then  an  indenture  will  be  the 
right  kind  of  instrument  to  employ :  (see  the  form  id.  ib.、 
No.  X.，  pp.  524,  526，  2nd  edit.) 

Beleases  hy  ward  to  a  guardian,'] 一 A  release  to  a  guar- 
dian from  a  ward  may  be  penned  iii the  same  way  as  a 
release  to  executors  or  trustees.  It  may,  however,  be  done 
in  a  very  brief  form,  without  ev^Q  reciting  the  instrument  by 
which  the  guardian  is  appointed,  the  death  of  the  parent,  or 
in  fact  any  recital  whatever  ；  the  ward,  without  any  preface, 
simply  releasing  the  guardian  from  all  claims  concerning  the 
management  of  his  property  during  his  minority,  or  any 
cause,  matter  or  thing  relating  thereto  :  (see  the  form  id.  ib.、 
No.  Vni.,  p.  520，  2nd  edit.) 

Where  duputed  accotmta  have  been  adiuited  and  paid.'] 一 
Where  disputes  have  arisen  between  parties  as  to  the  amount 
of  moneys  due  from  one  to  the  other  upon  a  final  adjust- 
ment, it  may  often  be  advisable  to  haye  a  release  from  the 
creditor  upon  his  receiving  payment,  particularly  where  the 
8am  paid  is  less  than  the  amount  originally  demanded.  This 
may  oe  done  either  by  deed  poll  or  by  indenture.  In  either 
case  the  nature  of  the  claim  should  be  recited  ；  aa  also  the 
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dispute  and  final  adjustment  and  payment,  and  then  the 
creditor  should  release  the  debtor  from  all  future  claims  in 
respect  of  the  same :  (see  the  form  id,  ib"  pp.  515,  516,  2nd 
edit.) 

Releases  between  partners.'] ― Upon  a  disfiolution  of  part- 
nerabip,  it  is  the  usual  practice  for  the  partners  mutually  to 
release  each  other  from  all  claims  and  demanda  on  the 
partnership  account.  This  may  be  comprised  in  a  very  brief 
form,  in  which,  after  reciting  that  several  dealings  and  trans- 
actions  have  takeo  place  between  the  partners,  which  have 
been  all  wound  up,  each  of  the  partners  releases  and  ex- 
onerates the  other  of  them  from  all  claims  on  the  part- 
nership account,  or  of  any  matter,  cause  or  thing  what- 
ever ： (see  the  form  id.  ib"  No.  VL,  p.  517,  2nd  edit.) 
Rather  a longer  form  is,  however,  the  one  most  usually 
adopted  for  the  above  purpose,  in  which  it  is  recited  that 
the  partners  have  for  some  yean  past  carried  on  the  part- 
nership business  (stating  the  kind  of  business,  and  also  the 
style  of  the  firm  and  pUce  of  business),  and  that  they  baye 
dissolved  partnership,  of  which  due  notice  has  been  inserted 
in  the  Gazette,  and  that  all  the  partnership  accounts  have 
been  wound  up  and  finally  adjusted  ；  after  which  the  partners 
mutually  release  each  other  from  all  further  claims  on  the 
partnership  account:  (see  the  form  id,  tfr.,  No.  VII,, 
pp.  518,  519,  2nd  edit.) 

As  to  releases  from  creditors  to  a  debtor  who  has  com' 
pounded  tcith  "m*] — Where  a  debtor  who  Has  compounded 
with  his  creditors  pays  the  full  amount  of  his  composition, 
he  is  entitled  to  call  upon  the  latter  for  a  release  from  all 
further  claim  upon  him.  This  release  may  be  done  either 
by  a  deed  poll  or  by  an  indenture.  In  either  case  the 
instrument  should  recite  the  composition  deed  sufficiently 
to  disclose  the  nature  of  the  composition  entered  into  ；  and 
should  then  show  that  all  the  terms  of  such  composition  have 
been  duly  complied  with  by  the  debtor,  after  which  his 
creditors  should  release  him  from  all  further  claims :  (see 
the  form  3  Coo.  Free,  Part  XU.,  No.  XL,  pp.  366,  867, 
2iid  edit.) 
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CHAPTER  n. 

INDEMNITIES. 

W«  have  noticed,  in  a  preceding  part  of  the  present  woric, 
that  where  the  title  is  a  bad,  or  even  a  doubtful  one,  a  vendee 
cannot  be  compelled  to  complete  his  purchase  with  any  kind 
of  indemnity  tne  vendor  may  offer  him  ；  and  also,  on  the 
other  hand,  that  a  purchaser  has  no  power,  under  similar 
ciTciunstances,  to  call  upon  a  vendor  to  indemniij  him 
agunst  any  defects  in  the  title  ；  all  the  former  has  a  right  to 
do  in  such  case,  is,  either  to  rescind  the  contract  in  toto,  or 
to  accept  such  a  title  as  the  vendor  really  has  the  power  to 
confer  upon  him.    Still,  for  all  this,  there  is  nothing  to  pre- 
vent a  vendor  and  vendee  from  entering  into  an  arrangemeot 
for  any  indemnity  they  may  think  proper  to  agree  upon,  the 
nature  of  whicn  must  depend  in  great  measure  upon  the 
defect  or  danger  it  is  intended  to  guard  against.   It  some- 
times  happens  that  a  vendor 13  unable  to  show  any  more 
than  a  mere  possessory  title  from  the  loss  or  absence  of 
title  deedfl,  or  any  other  documents  neceasary  for  the  mani- 
iestation,  support,  or  defence  of  his  title  ；  or  there  may  be 
parties  who,  u living,  would  have  claims  upon  the  property, 
but  may  be  believed  to  be  dead,  and  without  leaving  issue, 
or  aDj  other  person  entitled  to  make  claim  through  or  under 
them,  but  there  is  no  proof  of  the  latter  facts;  or  the 
▼endor's  title  may  be  a  continent  one,  depending  upon  his 
leaving  issue  at  the  time  of  his  decease,  or  any  other  con- 
tingent event,  which  may  or  may  not  happen,  and  which 
the  Tendor  has  no  means  of  destroying  so  as  to  acquire  an 
absolate  and  indefeasible  estate  in  the  premises.  Other 
defects  maj  arise  from  the  absence  of  proof  of  the  discharge 
of  incumbranoes,  such  as  portions  to  children,  mortgages, 
or  the  like,  which  are  sappoaed  to  have  been  long  since  paid 
off  and  discoarged,  although  the  vendor  is  unable  to  obtain 
any  eTiaence  of  those  facts.   In  the  case,  also,  of  the  assign- 
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ment  of  the  term  in  leasehold  premises  by  the  original  leasee, 
as  he  still  remains  liable  to  all  express  coyenaDto  entered 
into  by  him  in  the  lease,  notwithstanding  such  Bangnment 
(Orgill  V.  Kempsheadj  4  Taunt.  642)，  and  even  the  aooa>t- 
ance  of  the  assi^ee  as  tenant  by  the  lessor  (^Barmard  t. 
GodscaU,  Cro.  Jac.  309;  Brett  v.  Cumberlmd,  ib.  522; 
Ventrice  v.  Goodcheap^ 1 Roll.  Abr.  522;  Thvrsbj^  t.  PkaU^ 
1 Sid.  402 :  Edwards  v.  Morgan,  8  Ler.  233  ；  Awariol  t. 
A^dU，  4  T.  R.  94),  it  is  the  usual  practice  for  a lessee,  upon 
executing  such  assignment,  to  require  the  assignee  to  in- 
demniiy  him  against  these  covenants,  which  is  generally 
done  by  an  express  covenant  to  that  effect  ccmtained  in  the 
deed  of  assignment.  But  as  this  instrument  is  d^iTered 
over  to  the  assignee,  and  remains  in  his  cufltody,  a  KrapalooB 
vendor  sometimes  requires  either  a  bond  ot indemnity,  or  a 
separate  deed  of  covenaut,  by  which  means  he  is  enabled  to 
retain  the  instrument  of  indemnity  in  hia  own  ciutody. 

Indemnify  by  way  of  inmranee,'] 一 A  more  satisfiictory 
security,  however,  can  now  be  had  by  means  of  a  policy 
taken  out  with  the  Law  Property  Asmrance  Society,  which, 
at  a  comparatively  small  cost,  will  issue  a  guarantee  hj  waj 
of  indemnity,  and  thus  relieve  both  parties  from  the  ucon* 
venience  of  asking  or  giving  personal  security,  which,  after 
all,  might  prove  to  be  worthless.  In  a  sabsequent  chapter 
will  be  given  a  full  account  of  this  new  and  useful  apjuica- 
tion  of  the  principle  of  assurance  to  the  security  of  title. 

Where  the  defect  is  caused  by  the  Iosm  of  tide  deeds."} ~ 
Where  the  defect  in  the  title  is  caused  hy  the  loss  of  the 
title  deeds,  a  purchaser  is  often  satisfied  with  a  bond  from 
the  vendor,  conditioned  to  be  void  if  the  vendor  shall, 
within  a  certain  stated  period,  deliver  over  such  title  deedt 
to  the  purchaser,  or  if  the  latter  shall  not  be  disturbed  in 
the  peaceable  enjoyment  of  the  premises  on  account  of  the 
loss  of  such  deeds,  or  if  the  vendor  shall  pay  the  pur- 
chaser all  damages  and  expenses  he  may  incur  on  aoooimt 
of  such  loss :  (see  the  form  *2  Con.  Free.,  Part  VI"  Sect.  IT" 
No.  XII.,  p.  559,  2nd  edit.)  Sometimes,  however,  it  is 
arranged  that  the  vendor  shall  assi^  or  convejr  other  lands 
by  way  of  indemnity.  This  is  usuafly  done  by  indenture,  by 
which,  after  reciting  the  loss  of  the  deeds  and  i^reement  for 
the  indemnity,  the  vendor  either  conveys  or  demises  other 
lands  to  a  trustee  or  trustees,  upon  trust  to  indemnify  ihm 
purchaser  in  the  case  of  the  loss  of  the  deeds,  and  to  raise 
money  by  way  of  sale  or  mortgage  sufficient  to  repay  the 
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porchaser  all  damages  and  expenses  he  may  at  any  time 
incur  on  account  of  the  loss  of  such  deeds,  or  any  other 
defect  in  the  vendor's  title  ；  with  a  proviso  for  cesser  of  the 
term  on  the  vendor  delivering  over  the  deeds  to  the  pur- 
chaser, or  if  the  latter  remains  in  undisturbed  possession  of 
the  premises  for  some  certain  stated  period,  or  on  the 
vendor's  paying  hiin  the  fiill  amount  of  all  damages  ana 
costs  he  may  incur  in  conseauenoe  of  the  loss  of  such  deeds 
or  defective  title  in  the  vendor.  Added  to  this,  the  vendor 
usually  enters  into  a  covenant  with  the  purchaser  to  indem- 
nify him  against  the  loss  of  the  deeds,  and  any  defects  in  his 
title  ；  and  also  into  absolute  covenants  with  the  trustees  that 
he  has  good  right  to  convey  or  demise  the  premises  thereby 
conyeyea  or  demised  (as  the  case  may  be)  ；  for  quiet  enjoy- 
iDCTt,  freedom  from  iocumbranoes,  and  for  further  assurance; 
to  which  ought  to  be  superadded  the  usual  power  to  change 
trustees:  (see  the  form  2  Con.  Prec.,  Part  VI.,  No.  XI., 
pp.  555,  558,  2nd  edit.) 

Where  the  vendor  undertakes  to  refund  the  purchase  money 
ix  ike  case  of  emctionJ] 一 In  some  cases,  whether  the  defect 
in  the  title  arises  from  the  loss  of  the  deeds,  the  inability  of 
the  vendor  to  show  more  than  a  mere  possessory  title,  or 
from  any  other  cause,  the  vendor  enters  into  either  a  bond  or 
a  coTenant  to  repay  the  whole  amount  of  the  purchase  money 
in  case  the  purchaser  is  evicted  from  the  purchased  property 
within  some  certain  stated  period:  (see  the  form  2  Con. 
Prec.,  Part  VI. ，  Nos.  I.  and  fa"  pp.  530,  532.")  The  repay- 
ment of  the  purchase  money  in  case  of  the  purchaser's 
eviction  is  also  sometimes  secured  by  the  conveyance  or 
demise  of  some  other  property  of  the  vendor,  upon  trust,  ia 
case  of  the  purchaser's  eviction,  to  raise  by  sale  or  mortgage 
a  sufficient  sum  of  money  to  repay  the  purchaser  his  pur- 
chase money,  as  also  any  damages  or  costs  he  may  have 
incurred  in  defending  any  action  brought  against  him  for 
the  recovery  of  the  possession  of  the  purchased  premises  ； 
(see  the  form  3  Con.  Prec,  Part  VI.,  Sect.  II"  No.  IV., 
pp.  537, 2nd  edit.) 

How  inttntmerU  shmdd  be  penned  where  vendor  can  only 
thow  a  possessory  titU.Ji 一 Where  the  vendor  is  unable  to 
shofT  more  than  a  mere  possessor ヌ title,  that  fact  ought  to 
be  recited,  as  abo  the  conveyance  of  tbo  premises  to  the 
purchaser  ；  and  if  the  instrument  ot indemnity  is  a  deed  of 
covenao ち the  vendor  should  covenant  with  the  purchaser  to 
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mises  ；  and  haTing  afterwards  contracted  to  eell  the  premises, 
had  agreed  to  indemnify  the  purchaser  against  any  claims 
that  might  be  set  up  by  C.  D.  or  his  issue  ；  in  each  case  it 
wonld  be  proper  to  recite  enough  of  the  will  to  disclose  the 
nature  of  the  limitations  to  A.  B.  and  C. iX,  with  the  ulti- 
mate limitation  to  the  testator's  right  heirs  ；  and  also  the 
death  of  the  testator,  and  probate  of  his  will ； the  death  of 
A.  B.,  a  bachelor  ；  the  supposed  death  of  C.  B.  without 
issue  ；  and  the  entry  of  the  vendor  as  the  testator's  heir-at- 
law  ； followed  Dy  a  recital  of  his  conveyance  to  the  purchaser, 
and  his  agreement  to  indemnify  the  latter  against  C.  D.'s 
claims.  If  the  instrument  of  indemnity  ia  a  bond,  it  should 
be  conditioned  to  be  void  if  the  purchaser  should  hold  the 
purchased  premifleB  without  eviction  or  distarbanoe  from 
C.  D"  his  issue  in  tail,  or  any  persons  rightfully  claiming^ 
under  him;  or  if  the  vendor  snoold  repay  him  the  fuU 


the  form  3  Con.  Prec"  Part  VI.,  Sect.  II"  No.  Ill"  pp.  534, 
536,  2nd  edit.)  li  the  indemmty  is  in  the  form  of  a  convey- 
ance or  demise  of  other  lands,  upon  trust  to  indemni ケ toe 
purchaser  in  manner  hereinbefore  mentioned  by  way  of  sale 
or  mortj;age,  the  premises  mast  be  conveyed  or  demised, 
and  limited  aocoroingly :  (see  the  form  id.  ib"  No.  IV., 
pp.  537,  539,  2nd  edit.) 

When  am  indemnity  is  given  agahut  any  dormant  incum- 
hranee^  the  iruirument  creating  it  ought  to  be  recited,'] 一 In  the 
case  of  indemnities  against  dormant  incumbrances,  such  as 
those  we  have  just  before  enumerated  (anie^  p.  705),  the 
instrument  creating  the  incumbrance  should  be  recited  ；  the 
conveyanoe  of  the  premises  to  the  parcfaaaer  ；  the  supposition 
that  the  incumbrance  is  discharged  ；  and  the  agreement  to 
iodemnify  the  purchaser  therefrom,  and  from  which  he  may 
be  indemnified  accordingly  by  any  of  the  modes  -whicn  we 
have  previously  suggested :  (see  a  form  of  this  kind,  2  Con. 
Prec.,  Part  VI.,  Sect.  IL,  No,  V.,  p.  540，  2nd  edit.) 

As  to  covenants  by  auignee  of  a  term  to  indemnify  the  lewee 
against  the  covenants  in  the  lecue.! Where  an  assignee  of  a 
term  is  to  indemnify  the  original  leasee  against  the  covenants 
of  the  lease,  the  instrument  of  indemnity  should  recite  the 
lease,  fletting  out  therein  that  it  was  granted  subject  to  the 
payment  of  the  rents  and  observance  and  performance  of 
the  covenants  therein  contained  on  the  lessee's  part  to  be 
•paid,  observed,  and  performed  ；  after  this  shoolci  be  recited 
the  assignment  to  the  purchaaer,  and  the  agreement  for  the 
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indemnity.  If  sach  indemnity  is  by  bond,  it  ^oaM  be 
conditioned  to  be  void  if  the  assignee  shull  pay  the  rents, 
and  observe  and  perform  all  the  covenants  of  the  lease  on 
the  tenant's  part  to  be  paid,  observed  and  performed,  and 
aave  the  lessee  harmless  and  indemnified  therefrom.  If  the 
indemnity  is  by  a  deed  of  covenant,  then  the  form  of  the 
covenant  itself  should  be  in  precisely  the  same  terms  as 
if  it  had  been  contained  in  the  deed  of  assiffnment :  (see  the 
form 1 Con.  Free.,  Part  11.,  Sect.  11.,  No.  L,  choose 11， 
p.  247,  2nd  edit.) 

Where  one  of  the  conveying  parties  u  a  minorJ] ~~ It  not 
iinfrequently  happens  that  one  of  the  convening  parties  is 墓 
minor,  and  therefore  under  a legal  disability  to  conTej  his 
or  her  estate  and  interest  in  the  property.  In  a  case  so 
drcuinstanced,  it  is  Bometimes  arranged  that  the  Tendor 
shall  retain  some  portion  of  the  purchase  money  in  his  own 
hands  until  the  minor  comes  of  age,  and  executes  the  con- 
veyance ； at  others,  the  vendor  enters  into  a  bond  by  war 
of  f2[uarantee  that  the  minor,  when  of  age,  shall  execute  the 
instrument :  (see  the  form  2  Con.  Free.,  Part  VI.,  Sect.  11^ 
No.  XV.,  pp.  566,  667,  2nd  edit.)  If  Uie  minor  is  a  fenule, 
it  will  be  necessary,  in  addition  to  the  condition  for  aToiding 
the  bond  in  case  the  minor  shall  execute  on  atUxniiu^ 
twenty-one,  to  add,  "  or  in  case  of  her  marriage  or  death  in 
the  meantime,  she  and  her  husband,  in  case  ler  marmge, 
or  her  heirs,  executors,  or  administrators,  in  case  of  her 
decease  in  the  meantime,  shall,  at  the  request  of  the  sud 
(jmrchaser),  his  heirs  or  assigns  (or  executors,  administra- 
tors or  assigns,  as  the  case  may  be),  but  at  tbe  costs  of  tbe 
said  (vendors) y  their  heirs,  executors  or  administrators,  make, 
do,  acknowledge,  enter  into,  execute  and  perfect  such 
assurances  for  effectually  conveying  and  assuring  the  estate 
and  interest  of  the  said  (ndnar)  in  the  said  premises  aocorduig 
to  tbe  limitations  declared  concerninff  tbe  same  in  and  by 
the  said  recited  indenture,  as  the  said  {purcha$er\  his  hein 
or  assigns  (or  executors,  administrators  or  assigns),  or  his  or 
their  counsel  in  the  law  shall  require,  tajbh,  &c." 

Band  of  indemnity  to  be  ,prepared  at  vendor^s  expense."] 一 
As  an  iDOemnity  of  this  kind  is  caiued  by  a  defect  in  tbe 
vendor's  title,  toe  bond  of  indemnity  most  be  prepared  at 
his  expense. 

Where  the  vendor's  estate  is  dependent  on  a  conthngeneyJ] 一 
Where  the  vendor's  estate  or  interest  in  the  property  is  de- 
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pendent  apon  a  contin^ncy,  as  where  he  takes  an  estate  in 
fee«  subject  to  a  limitation  by  way  of  executory  devise  in 
case  he  shall  die  without  lawful  issue,  the  safety  of  a  title 
under  him  will  depend  upon  the  probability  of  whether  or 
not  he  will  leave  any  issue  that  will  survive  him.  If  he  does 
so,  his  estate  will  become  absolute,  and  a  title  under  him 
will  then  be  unimpeachable  ；  but  if  he  dies  without  leaving 
issue,  tiien  his  estate  will  determine,  and  the  lands  will  im- 
mediiitelj  pass  over  and  become  vested  in  the  executory 
devnee.  To  meet  a  case  of  this  kind,  it  has  been  sometimes 
arranged  that  the  purchaser  shall  be  let  into  possession  of 
the  premises,  and  that  the  purchase  money  shall  be  paid  into 
the  hands  of  mutual  trustees  on  behalf  both  of  -vendor  and 
purchaser,  who  are  to  invest  the  same,  either  in  the  funds, 
or  some  other  specified  securities,  and  pay  the  dividends, 
&C.,  to  the  vendor  daring  his  life,  or  until  the  happening  of 
the  oontingexicjr,  whatever  it  may  be,  upon  which  nis  estate 
is  either  to  become  absolute  or  detennine  ；  in  the  happening 
of  Uie  former  event,  the  purchase  moneys  or  securities  are 
to  be  paid  over  or  assigned  to  the  vendor  or  his  representa- 
Ures  ；  in  the  latter,  to  be  repaid  or  assigned  to  the  purchaser. 
Wbere  the  nature  of  the  interest  told  is  sach  that  the  pur- 
chaser can  neither  be  let  into  the  possession,  or  derive  any 
actual  benefit  from  the  property  until  the  happening  of  the, 
contingency,  then  it  is  usually  arranged  that  the  dividends 
shall  aocamulAte,  and,  together  with  the  principal,  be  paid 
over  to  the  vendor,  if  the  contingency  turns  out  so  as  to 
enable  him  to  confer  a  good  title  ；  but  to  be  paid  to  the 
paroliaser  in  case  the  contingency  turns  out  the  contrary 
way.  Where  instances  of  this  kind  most  commonly  occur 
in  practice,  is  in  the  instance  of  contracts  to  sell  the  next 
presentatioQ  of  an  advowBon  by  a  tenant  for  life  or  in  tail ； 
for  as  a  rale  can  only  be  made  oi interests  of  this  nature 
dnnng  an  actaal  incumbency  of  the  living,  the  vendor's 
right  of  presentation  must  be  contmffent  on  his  Burviving 
the  htcuinbent,  for  if  he  dies  in  the  litetime  of  the  latter,  his 
right  of  presentation  would  determine  with  his  estate  in あ e 
property,  and  a  purchaser  under  him  would  derive  no  benefit 
whatever  from  his  purchase:  and  hence  the  plan  above 
suggested  of  securing  a  purchaser  a  return  of  hu  purchase 
moae/B,  in  caae  of  the  object  of  it  being  defeated  in  the  manner 
we  have  just  before  pointed  out:  (see  a  form  of  this  kind, 
2  Con.  Free,  Part  VL,  Sect.  IL，  No.  VIU.,  p.  547, 2nd  edit.) 

Am  to  the  apportionment  of  rents.'] ~~ In  the  case  of  the 
purchase  of  leasehold  property  held  under  one  lease  at  one 
[p.  c. 一 vol.  ii.j         3  Q 
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entire  rent,  but  which  is  sold  in  ptrcels,  as  tbe  rent  cumofc 
be  legally  apportioned,  the  purchaseny  by  way  of  indemmtT, 
frequentfj  enter  into  mutual  ooTenants  for  paying  tbor 
apportioned  parts  with  mutual  powera  of  distren  on  tueadi 
or  such  covenants.  The  propor  instrumeiit  for  thu  porpote 
is  ao  indenture,  which,  after  reciting  the  purchase  and  an^- 
meat  of  the  several  leasehold  tenements  by  the  respectrre 
purchasers  parties  to  the  indenture,  and  of  the  agreanent 
the  appoitioiuneiit  and  indemnity,  the  wevenl  parties  nm- 
tually  covenant  to  pay  their  respective  portion  of  me  reacrrod 
rent,  and  pertormthe  covenants  of  the  original  leue,  wil^  • 
power  of  oistrefls  on  breach  of  the  covenants :  (see  the  fom 

2  Con.  Free.,  Part  UL,  Sect.  V"  No.  VL,  p.  391.) 

IndemnUiet  for  the  apportUmmeni  of  oiiniafiet.] 一 So 冒 fam 
lauds  charged  with  an  annuity  are  sold  in  pjuroeis,  the  aerml 
purchasers  frequently  enter  into  a  mutaal  indemDitY  for  the 
apportionment  of  the  anniiity :  (see  a  form  of  this  land, 
4  Jarm.  Byth.  198，  3rd  edit.)  SometimeB,  howeTer,  H  k 
arranged  tuat  the  whole  amount  of  the  annuity  is  cfaar;^ 
upon  one  of  the  lots  only  ；  or  upon  some  particular  port»oii 
of  the  property  ：  (see  a  form  of  this  kind,  3  Jarm.  Bjth. 
176，  3rd  edit.)  The  best  mode  of  effecting  this  obyect^ 
particularly  where  there  are  many  purchftsen, la  to  limit  the 
rent-charge  to  trustees  for  the  benefit  of  all  the  purchasers, 
and  thus  do  away  with  the  neoessitv  of  encumbering  tfae 
land  with  a  distinct  rent  to  each  purchaser.  An  inatnuBent 
of  this  kind  should  recite  the  conveyance  to  the  sev^il 
parchaflers,  and  the  agreement  for  indemnity,  after  wfaicb 
the  lands  intended  to  be  exclusively  charged  should  be  con- 
veyed to  the  trustees  ；  To  hold  to  them  and  their  heirs  to 
the  uses  therein  after  declared,  and  which  should  be 
declared  accordingly  to  be,  "  To  the  use  and  intent"  that 
the  truBtees  may  receive  thereout  an  anoual  sum,  equal  in 
amount  to  the  annait):  charged  on  the  whole  of  the  proper^ 
upon  the  trusts  thereinafter  declared,  to  which  flhoaid  be 
added  the  usual  powera  of  distress  and  entry  ；  after  idiich 
the  trust  of  the  rent-charge  should  be  dedaxed  to  be  upoa 
trust  to  indemnify  the  purchaaera,  and  in  case  of  taeir 
being  called  upon  to  pay  the  rent  originally  diarfped  tben 
in  trust  to  raise  and  satisfy  the  same  and  all  expenaes,  with 
a  proviso  that  the  grantors  shall  enjoy  the  premises  charged, 
subject  to  the  trusts  for  the  indemnity  ；  condudtng  with 
a  power  of  appointing  new  trustees,  each  party  supplTii^ 
the  yacancy  in  respect  of  his  own  trustee :  (see  the  vxm 

3  Jarm.  Bjth.,  No.  IL,  p.  181,  3rd  edit.) 
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CHAPTER  m. 

GUARANTEES. 

GvA&umns  b ス way  of  indemnity  are  usually  effected  by 
bond.  LidemDities  of  this  kind  are  senerally  given  for  the 
faithful  discharge  of  the  duties  of  clerks  and  confidential 
sesmnta  ；  or  for  the  purpose  of  securing  the  Yalne  of  goods 
nrapfied  by  wholesale  dealers  to  retail  traders,  or  to  secure 
waiioes  ot  banking  accounts  ；  as  also  for  the  fulfilment  of 
contracts  by  bcdlden,  engineers,  tradesmen  or  others,  who 
hare  entered  mto  any  andertakmg. 

Where  ike  guarantee  is  for  the  faiU{fid  di$eharge  of  the 
daUet  of  a  clerk  or  MerwaU,"] ~ Where  the  guarantee  is  for 
the  fiuwfol  dbcharge  of  the  duties  of  a  derk  or  servaQt,  the 
bond  is  usoaUv  entered  into  by  the  clerk  and  his  surety, 
wndi  redtes  the  ^igAgement  of  the  clerk  or  seryant,  and 
thai  the  obligee  hss  recjuired  security  for  the  faithfiil  di8- 
diaim  of  the  derk's  duties  with  a  condition  for  aToioiDff  the 
bofuT  in  case  he  discharges  his  duties  accordingly :  (Bee  forms 
aftbifl  kind,  2  Con.  Prec^  Part  IX.,  Not.  if.  m.  and  IV., 
pp.  582,  584,  586.) 

OwanaUeet for  teanring  Ae  payment  for  goods,  Jic.l ~~ The 
form ぽ gnanntee  for  die  payment  of  goods  supplied  to 
traders  is  by  bond  with  one  or  more  sureties,  in  which  the 
aareement  to  supply  the  principal  with  goods,  upon  he  and 
hw  saretief  giving  their  Dond  to  secure  the  payment,  is  to 
be  followed  by  a  condition  for  avoiding  the  bond  in  case 
such  mymento  are  duly  made :  (see  the  form,  2  Con.  Free., 
Fart  JX.,  No.  L,  p.  580,  2nd  edit.) 

Where  the  guarantee  is  to  secure  the  balance  of  a  banking 
aecaniA ― Bonds  hf  way  of  guarantee  to  secure  the  balance 
of  ft  banking  accoant  may  be  yery  oonciaelj  penned.  They 
are  entered  into  with  one  or  more  sureties,  and  after  reciting 
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that  the  sureties  lunre  agreed  to  become  bound  with  the 
oblijjor  to  Kcnre  the  bftbace  of  hk  nmniDg  aoocnmt,  tiie 
bond  is  conditioned  to  be  Toid  on  hia  pAjinf  his  balaiifce 
accordingly :  (see  the  form  2  Con.  Frec^  F^rt  IX^  No.  V" 
p.  588,  2d さ edit.) 

Where  ike  gwanmiee  is  for  ike  specific  §n\fm ii 瞧" iff  a 
ecmiraci  hy  Inalders^  ffcS^ Wliere  a  eojurantee  is  gnFen  far 
the  specific  performuoe  of 倉 bmlning  oontnct,  or  anj 
other  undertaking  in  which  Ubour,  dkm,  and  materials  sre 
to  be  employed,  two  or  more  smedes  are  asnallT  reuuired. 
The  nature  of  the  oontnct  oo^t  to  be  oondaelj  bat  aoco- 
ntely  set  out,  and  it  ahookl  then  be  recited  that  tbe 
principal  with  his  soredes  hare  agreed  to  enter  into  the  bood 
for  the  dne  perfomuuice  of  the  contract,  oondiidaig  witii a 
conamon  for  aroiding  the  contract  if  radi  contract  is  per- 
formed accordmglj  ：  (see  tiie  ibnn  2  Coa.  Prec,  Part  fX*, 
No.  VI.,  p.  590, 2nd  edit.) 
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CHAPTER  IV. 

ASSURANCE  OP  TITLE. 

The  application  of  the  principle  of  ftssurance  to  the  security 
of  property  and  the  guarantee  of  title  is  of  modern  inven- 
but  its  ooDvenienoe  is  so  great,  its  advantages  so  obyiouB, 
H  mast,  ere  long,  stxpenede  all  other  forms  of  indem- 
The  seciiri^  provided  by  a  wealthy  corporation,  beyond 
which  oould  be  giyen  by  the  bonds  or  corenants  of 
ridoals,  is  so  obTious,  that  it  only  needs  to  be  understood 
to  be  universally  preferred.  I  have,  therefore,  thought  it 
to  be  desirable  to  introduce  into  this  treatise  on  the  Practice 
of  ConTpyancisg  a  sketch  of  this  form  of  indemnity,  with 
some  of  the  applicatioiu  which  have  been  already  made 
of  It 

The  application  of  tbe  principle  of  assurance  to  the  seen- 
•  of  tttle,  and  the  facilitating  of  dealings  with  real  property 
thepractioe  of  oonTeyancing,  is  due  to  Mr.  Cox,  the 
Lior  or  the  Law  Time，,  who,  having  first  inyited  discusrion 
tlie  plan,  found  it  to  be  so  well  received,  that  he  formed 
a  company  for  the  purpose  of  carrying  it  into  practical 
opention.  This  company,  known  by  the  name  of  the  Law 
Property  and  Life  Auurance  Society,  has  now  been  six  years 
in  exlflteoce,  and  has  conducted  its  operations  with  entire 
sacoesB.  Every  branch  of  tbia  usuranoe  of  property,  as  ori- 
sinall^  planned,  lias  borne  the  test  of  practice,  and,  as  the 
ucniti€«  afforded  by  it  become  more  widely  Imown,  and  the 
ApplicatioiiB  of  it  bettor  understood,  the  business  is  steadily 
mcreaaiiig,  and  ultimately  it  must  Bupenede  all  other  less 
safe  and  less  oonTenient  methods  of  sectirmg  property  to 
purduuen  and  mortgaffees.  I  propose  to  describe  briefly 
the  Tariona  uses  to  wmcn  the  principle  of  assurance  has  been 
made  i^plicable  in  aid  of  the  conveyancer. 

1. AMtunatce  of  HdeJ] ~ The  Society  does  not,  of  ooune, 
amre  titles  that  are  positiyely  had^  bat  only  rach  as  are 
good  holding  titles,  but  rendered  tmmaiketable  or  umnort- 
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gageable  by  reason  of  some  defect  in  eyideiice,  or  where  the 
cost  of  proof  is  greater  than  the  Ytlue  of  the  property  will 
bear.  This  la  effected  by  a  policy  of  assurance,  whmby  ^ 
company  afisuret  the  porchkser  or  mortgagee  against  any 
loss  by  reason  of  the  ddect  specified.  Tbe  premium  charged 
varies  with  the  risk,  ranging  from  5«.  to  5^  per  cent.,  ana  it 
is  received  either  in  one  sum,  or  by  annual  preminins,  at  the 
option  of  the  assured.  The  various  contingendes  to  vliidb 
thifl  form  of  assurance  maj  be  applied,  will k>e  best  exhilnted 
by  some  specimens  of  the  defects  against  which  assnnmoes 
haye  been  actually  effected  by  the  company,  and  for  these  I 
am  indebted  to  the  courtesy  of  the  intelligeat  secretary, 
Mr.  Barnes,  who  is  himself  a  solicitor. 

Examplet  of  Asntnmcei  of  TUU  egeded  with  ike  Lam  Ptvperi^ma 
Lift  ^Muranoe  Society,  30,  Ettex-ttreet,  Stramd. 

1.  一 The  usigneei  of  a  bankrupt  objteting  to  pt!  Ofsr  eertaia 
unless  reletied  by  trnstees,  who  were  under  certain  disabilities, 
could  not  be  remored  without  ootmderable  eapam  <md  defay,  the  i 
guaranteed  the  auigneea  against  any  possible  Ion  by  reuon  of 
paying  oter  the  same. 

2.  — A.  died  intestate,  leariDg  freehold  property,  which  bis  widoT  took 
possession  of  and  enjojed  for  twenty-fire  yean  ；  do  heir-at-lav  coald 
oe  found.  The  Soaeiy  assured  the  title  to 辠 purehMer. 

3.  —Property  wta  derised  to  A.  and  B.  A  qnestion  arose  tp<m  tie  Cvw 
of  the  will,  whether  they  took  as  joint  tenanto,  or  tenants  in  cooubosl 
A.  died  intestate.  B.  oontinQed  in  pofluwion  for  more  than  tventr 
yean.  A.'s  heir-tt-law  had  made  no  dftim.  Tbe  Soeietj  lasared  tht 
title  to  a  parohiaer  from  B. 

4.  — A  mortngo  deed  waa lost— no  re-Msignment  hid  been  made,  bet 
then  was  good  reason  to  beliere  that  the  mortgage  had  been  paid  off- 
no  interest  had  been  demanded  or  paid  for  many  yean.  The  Soderp 
asBored  against  any  claim  under  each  mortgage  deed. 

5.  一 A.  died  intestate,  leaiing  fnehold  property,  which  bis  widov  to^ 
poeseasion  of,  and  detised  to  B.  More  than  twenty  yean  haring  eUpsed 
since  A,*b  death,  and  thirty  yean  linoe  his  heir  waa  beant  of,  the 
Society  assured  B.'b  title  to  a  puthaaer. 

6.  — A.  B.  bequeathed  to  CD.  one-fonrth  of  the  rents  azisinf  froi 
certain  estate,  to  be  enjoyed  by  the  aud  C.  D.  for  life,  unless  ha  iboi 
at  any  time  be  in  receipt  of  an  income  of  600L  per  vaaaa.  or  opvai 
(from  other  Bouroes),  and  in  such  case  hU  interest  was  to  go  to lus 
brothers  and  sister.  C.  D.  being  about  to1>orrow  a  sum  of  money  cm 
mortgage  of  bis  life  interest  in  the  estate,  the  mortgagee  required  t 
policy  from  the  Society  assoriog  to  C.  D.  his  then  pretent  ineoof 
(arising  from  his  share  of  the  estate),  during  the  term  of  the  mortjgage. 

7.  — A.  B.,  baTing  t  power  ofappoiatment  hj  will  orer  oertaiii  evt&tes, 
became  lonatie.  C.  D"  who  wis  his  heir-at-Uw  in  deftult  of  appoiiit- 
meot,  being  about  to  mortgage  a  portion  of  the  estate,  the  o 
reqaired  to  be  gnanmteed  agtuut  the  probabilitj  of  A.  B.  i 
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w  power,  and  for  that  poriKMe  effected  an  ananuioe  with  the  Society. 
'  to  the  Society  that 


f  was  given  to  the  Society  that  no  appointment  had  ever  be^ 
e,  and  that  A.  B.  was  then  a  confirmed  lunatic. 

8.  — A.  B.,  the  owner  of  a  presentation,  under  b  family  deed  of  arrange* 
ment,  eoTenanted,  without  contideratioD,  to  present  same  to  C.  D.  on 
death  of  the  then  incumbent  A,  B,  aabsequentlj  became  bankrupk 
and  his  assignees  sold  the  right  of  presentation  to 化 F"  who  proposed 
to  the  Society  to  avQie  his  title  thereto  agaiiut  the  above  ooTenant 

9.  一 A.  B.  raged  aboat  60)  was  poasesaed  of  a  freehold  estate,  oat  of 
which  his  widow  would  be  entitled  to  dower;  bU  wife  (then  about  his 
own  age),  owing  to  their  not  being  on  terms,  refused  to  join  in  the  con* 
veyance  to  a  purchaser.  The  Society  assured  the  latter  against  any 
claim  in  respect  of  dower. 

10.  — A.  B"  being  entitled  to  the  interest  of  a large  sum  of  money  for 
life,  with  an  absolute  power  of  appointment  in  the  event  of  his  leaying 
no  usne,  or  if  such  issue  should  not  attain  the  age  of  21, was  desiroiu  of 
exereuing  his  power  for  the  purpose  of  raising  a  snm  of  money  by  wiy 
of  mortgage,  A.  B.  being  at  the  time  nearlj  oO  yean  of  age,  and  un- 
married. The  Society  goanuiteed  the  mor^agee  agaiBit  loss  by  reason 
of  either  of  the  said  contingencies. 

11.  ― A.  B.  waa  robbed  of  two  bills  of  exchang, 
sanat  Department  of  a  coIonT  on  the  Lords  Con 
nuy  ；  be  gave  notice  to  the  Tteuury  to  stop  pay 
was  done,  bat  they  declined  to       the  amount  to  A.  B.  without  a 
guarantee  of  indemnity.  The  Society  gare  the  neeeanry  guarantae. 

12.  — A.  B.  died  intestate,  leftring  a  freehold  estate.  His  eldest  son  had 
ffone  abroad,  and  had  not  been  beam  of  for  thirty  jean  preTioiu  to  the 
deatii  of  A.  B.  The  second  son  took  possession  of  the  estate,  and  held 
it  for  twenty  yean  undisputed.  The  Society  assured  the  tife  to  a 
parduiBer. 

13.  — A.  B.  by  Iris  will  deTiaed  certain  eetttes  to  trustees,  subject  to 
certain  prior  uses,  in  faTour  of  C.  D.  and  others  for  life,  with  power  to 
the  said  trustees  to  sell  the  fee  of  the  said  estates,  with  the  consent  of  the 
tenant  for  life.  The  tenant  for  life  (C.  D.)  sold  his  life  interest,  and 
the  trustees  afterwards  aold  the  fee.  An  objection  was  raised  that 
C.  D"  baring  dirested  bimself  of  bis  life  estate,  had  no  longer  the 
power  to  authorize  the  trustees  to  sell  the  fee.  The  Society  assured 
the  title. 

14.  一 A.  B.  waa  passenger  in  a  ship  sailing  from  Australia,  which 
was  supposed  to  be  lost,  nothing  hanng  be«n  beard  of  her  for  three 
yean,  and  the  underwriters  hanng  paia  the  insurance  effected  on  her. 
Lettera  of  administration  were  granted  to  the  widow,  but  on  the  sale 
of  a  portion  of  Ms  estate,  a  purchaser  objected  to  the  title  on  the 
ground  that  A.  B.  might  still  be  alive.  Tie  Society  gaanmteed  the 
purchaser  agunst  that  risk  from  sach  contingency. 

It  will  be  observed  that  the  contingencies  thns  assured 
aguDBt  ase  not  merely  defects  in  eyidence  oi  title,  but  fluch 
as  may  possibly  occur  in  relationship  to  the  acts  of  indhri- 
duaLi,  as  marriage,  death  with  or  without  heirs,  sarvivorship, 
and  80  forth. 
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Where  tlie  Tery  ilightert  doubts  exist  aa  to  a  title,  an 
insurance  should  always  be  effected,  especuJlj  if  the  mort- 

Eor  purchaser  u  a  trustee.   Indeed,  it  would  be 
Qt  if  trtutee*  were  to  require  it  in  every  ea»e、  and  the 
\  80  trifling,  tbat  it  would  impoee  no  nuiterial  burden 
upon  boTTowen  or  sellers. 

8.  Astunmce  ofleatekoUU  ami  other  termmaimg^  imtere^J] 
一 These  are  almost  worthless  as  securities,  becaase  tfaej 
bsTe  a  diminishing  value  year  by  year.  The  Zotp  I^pertg 
and  Life  Auurance  Society  cores  this  defect  in  such  tennres 
by  a  policj,  which  enfa^  to  pay  the  value  of  the  propertj 
on  the  expiration  of  toe  interest  in  it,  so  that,  when  the  pro- 
perty passes  awajr,  ita  worth  in  money  comes  in.  By  this 
form  of  aBsnrance  the  propertj  becomes  of  equal  Taloe  witb 
freehold  ；  indeed,  of  greater  Talue  ibr  the  purpose  of  mart- 
jrage,  for  a  freehold  may  fiJl  in  value,  while  a leasehold 
interest,  with  a  policy,  has  an  unvarying  value,  to  the 
amount  for  which  it  is  assured,  and  hence  it  becomes  readily 
mortgageable  as  well  as  marketable. 

3.  Aiiwemce  of  vahie,^ ~~ This  is  not  less  usefol  than  tkt 
other  forms  of  assurance.  It  is  effected  thas.  Hie  Society 
issues  ft  policy  guaranteeing  that,  during  an  agreed  period, 
it  will  make  good  any  loss  the  morteagee  may  sustain  by 
reMoi  of  depreciation  in  the  Talae  of  tne  property,  if  offered 
by  public  auction,  or  by  private  stle,  if  with  the  Society's 
consent.  To  all  mortgagees  this  offers  an  absolute  secnritj. 
It  entirely  relieves  trustees  from  the  serious  liabilities  to 
which  they  are  now  subject.  Such  a  policy  should  be 
iiiBisted  upon  in  every  mortgage  in  which  there  is  a  poosi- 
bility  of  toM  by  depreciated  value.  Trustees  should  nmr 
dispense  witn  it.  Tne  charge  of  the  Society  varies  aecordii^ 
to  the  character  of  the  property  ；  for  some  properties  it  ts 
as  low  SB  6s,  per  cent.  The  following  is  the  scale  by  wbidi 
the  premiums  are  usually  regulated  ；  but  each  case  will,  of 
course,  be  subject  to  special  terms. 

percent 

Where  the  amount  assured  ia  under  £500,  the  charge  niR 
be  regulated  by  the  particalar  drcumstances  of  the  case. 


d00060 

I 1 1 

£10000 


•  •  •  • 

参  <  攀參 0 

£1,1^ 

totototol 
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BOOK  THE  SIXTH. 

WILLS. 
♦ 

CHAPTER  1. 

DIBECnONS  FOB  TAKING  INSTRUCTIONS  FOR  WILLS. 

I.  PusuMDrABT  Obskrvatxoss. 

II.  Tbstaxiditabt  Capacitt. 

III.  Pbopsrtt  to  be  disposed  of. 
rv.  PowsB  OF  Duposmoir. 

V.  Intxnded  Mods  of  Dispositiok. 


I.  PsBLDcnrABT  Obwbyatioks. 

Ix  the  preparadon  of  wills,  the  chief  points  to  wkich  a  pro- 
feflsional  gentleman  should  direct  his  particular  attention 
are— first,  to  saosty  himself  that  the  intended  testator  is  in 
a  saffidently  sound  state  of  mind  to  understand  the  nature 
of  the  disposition  he  ia  about  to  make  ；  secondly,  to  discover 
what  kinas  of  property  the  will  is  intended  to  comprehend  ； 
tiuralj,  his  power  of  disposal  over  it;  and  fourthly,  the 
manner  in  wnich  he  desires  this  power  to  be  carried  into 
effect.  Haying  obtained  all  this  essential  information,  the 
next  step  will  be  to  reduce  the  several  dispositions  into 
strict  technical  form,  in  such  a  way  as  effectual] ァ to  carry 
out  the  testator's  intention,  and  prevent,  if  possible,  any 
doabtfl  or  questioiis  from  arising  at  an/  future  period  as  to 
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the  oonstracdon  of  any  part  of  the  wOL  And,  last  of  all,  to 
■ee  that  the  will  is  property  execnted  by  the  tesUtor,  and 
attested  in  due  form  of  law  hj  the  proper  anmber  of  wit- 
Denes. 

IL  TlSTAMBaTABT  CaPACRT. 

At  to  the  wtental  capad^  of  ike  tetiaiorJ} *~ It  is  the  dafrf 
of  erery  person 霤 bo  prepares  the  will  of  aaoiher  to  satis^ 
li;m«Al く  either  by  means  of  his  own  penonal  obeervmtioa,  or 
through  the  instnimentality  of  some  ooofidential  agent,  d 
the  intended  testator's  mental  capacity,  as  also  to  ascertaua 
that  the  will  expresses  the  real  intention  ofa  capable  testator, 
who  fully  undersUndB  the  nature  of  every  part  oi its  oon - 
tents,  before  he  allows  it  to  be  executed  by  him  as  rach : 
{Ro^9  ▼•  PiftU、 1 Ad.  46.)  It  must  be  confessed,  how- 
ever, that  it 18  sometimes  a  perplexing  <jaestion  to  deter- 
mine whether  a.  party  desirous  of  making  a  wQl  reallj 
does  possess  a  samcient  degree  of  mental  coiiBcioiisness  to 
authorize  bis  doing  so.  Persons  whose  intellects  are  in 
some  dei^ree  impaired  by  age,  sickness,  or  infirmity,  if 
they  retain  sufficient  fense  to  know  how  to  direct  tke 
disposal  of  th^  property,  and  to  underaUnd  what  eSeCt 
sacb  directionfl,  u  carried  oat,  would  prodaoe,  mre  oonai- 
dered  to  possess  sufbcient  mental  capacity  to  anth 
them  to  make  a  will  and  dispose  of  the  whole  of 
property  iiccordingly.  Eren  the  incapad^  of  a 
man  to  make  a  wm  exists  only  daring  the  period 
labouring  under  mental  derangemeai ;  for  when  & Indd 
interval  occurs,  his  testamentary  capacity  is  again  restored : 
(Swin.  72  ；  BeverUy't  cage,  4  Rep.  1236  ；  Kemble  Ckmrdk^ 
3  Hag.  275.)  And  althoosh  an  inquisition  finding  a  man 
a Iniuitic  is  prima  facie  evidenoe  of  Iniubcy  during  tne  whole 
period  coverea  by  such  inquisition,  vet  it  does  not  preclude 
proof  that  a  will  was  executed,  or  that  some  act  was  done 
auring  a locid  interval : {HaU  v.  Warren^  9  Vc«.  605  ；  Re 
IVatU, 1 Curt.  594.)  Nor  will  even  the  fact  of  a  penoo 
being  confined  in  a  madhouse  necessarily  invalidate  a  will  or 
，ther  infltrument  executed  hj  him  daring  a  Incid  interral,  if 
the  latter  fact  can  be  deaily  establidied.  Thos, 
mentioned  by  Lord  Eidoiif  in  M^Adean  Wtdkerfl 

■         镶廳鲁 «鴨詹  き 《■        镶棚麵  "* 


m  which  his  lordship  rata  he  bad  been  concern 
gentleman  who  had  been  some  time  insane,  and  ， 
m  Richmond,  made  a  will,  wnich  was  of  large  oon 
pordoniog  the  different  divmons  of  his  property  with 


moflt  prudent  care,  «nd  with  a  due  regard  for  wHat  he  hi 
previotislj  done  fyt  the  objects  of  hu  bounty,  and  in  ewerj 
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respect  pnmuoi  to  wliat  he  declared  before  his  malady  he 
intended  to  have  done;  and  it  was  held  that  he  was  of 
sound  mind  at  the  time,  and  conaequently  that  the  will  was 
Talid.  Nice  questions  have  therefore  often  arisen,  and  are 
still  Hkelj  to  arise,  as  to  what  will  amount  . to  such  an  inter- 
mission or  remiflsion  of  the  disorder  as  to  amount  to  a lucid 
intemd  ；  a  subject  upon  which  it  ia  imposatble  to  lay  down 
any  fixed  rnles,  as  each  murticular  case  must  necesBarily 
depend  upon  its  own  {MUticular  circumstances.  It  has, 
indeed,  been  said,  that  when  the  fuL't  of  lunacy  wu  once 
estthlished  by  dear  evidence,  the  fact  that  the  party  is 
restored  to  as  perfect  a  state  of  mind  as  he  previooflty  pos- 
sessed should  be  proved  by  evidence  equally  clear  and  satis- 
factory: (3  Bro.  C.  C.  444，  in  a  note  to  Attomef-  General 
Pamiher.)  Bat  this  doctrine  is  incorrect  ；  for  in  seTeral 
modern  cases  it  has  been  decided  that  the  acts  of  part  ies  who 
once  laboured  under  insanity  were  perfectly  valid,  notwith- 
standing they  were  not  restored  to  quite  as  perfect  a  state 
of  mind  aa  that  which  tbey  had  previously  enjoyed :  {Ntell 
T.  Moriqfy  9  Ves.  378  ；  HaU  v.  Warren,  ib.  605  ；  Ex  parte 
Hol^lmd, 11 Ves. 10;  White  v.  WiUon, 13  ib,  87;  White  t. 
Driver,  Phill. 84  ；  Cartimght  v.  Cartwright,  ib,  100.)  For 
the  memory  which  the  law  considers  a  sound  memory,  is 
vhere  a  person  has  a  sufficient  UDdentandin^  to  dispose  of 
or  manage  his  property  with  judgment  and  discretion,  which 
must  be  collected  from  his  actions,  words,  or  behaviour  at 
tbe  time.  Still,  it  will  not  be  sufhcient  to  show  that  a 
Ittpadc  has  done  an  act  which  a  man  in  his  sound  senses 
might  have  done,  aa  that  may  happen  in  many  ways  ；  it 
fflwt  be  shown  that  the  act  proceeded  from  judgment  and 
deliberatioii,  otherwise  the  presumption  of  lunacy  continues. 
The  eridence  ought  to  go  to  the  state  and  habits  of  the 
lunatic,  and  not  rest  merely  upon  an  accidental  interview 
^th  an  individual,  an  occasional  instance  of  self-possession, 
w  hia  giving  a  plain  answer  to  a  common  question ;  (Levy 
T.  Lindo,  3  Aler.  85.)  It  is  requisite  to  sbow  sanity  and 
competence  at  the  time  of  the  act  to  which  the  lucid  interval 
ゆ n  ；  for  it  would  be  going  much  too  far  to  infer  from 
t^rcumstanees,  too  trivial  in  the 咖 elves  to  mark  that  restora- 
tion of  mind  which  is  requisite  to  enable  a  person  to  manage 
his  anairs,  a  oonclusion  so  general,  as  that  a  person  who  has 
b^n  clearly  proved  insane  has  so  far  recovered  the  use  of 
reason  as  to  be  capable  of  performiiig  acts  binding  upon 
Himself  and  others.  And  in  a  recent  case  (Dyce  Sombre  v. 
Trovp,  26  L.  T.  Rep.  288),  the  Prerogative  Court  held, 
t"t  where  the  exbtence  of  an  insane  delusion  is  once 
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proved,  it  b  incmnbeQt  on  the  party  propomidiiig  a  testa- 
mentary paper  to  tatiafy  the  oomt  thit  the  delnsioo  had. 
entirely  ceased  to  exist,  althoogfa  there  nuij  be  ootlniig^  on 
the  face  of  the  testamentaiy  docoment  to  oonnect  it  directlv 
with  the  delusion. 

//  thatdd  alio  be  a$eertamed  that  mo  umhu  inflmtnce  hat 
heat  Mfm/.l 一 It  will  be  proper,  also,  to  obsenre  here,  that  it 
if  not  at  all  times  sufficient  to  rest  satisfied  with  the  know* 
ledge  that  the  proposed  testator  possesses  sufficient  aoocd- 
ness  of  mind  to  be  able  to  coodnct  his  affiun  ；  for  if  it  ^ould 
appear  that  such  an  improper  dominion  or  undue  infiiieiiee 
is  exercised  over  him  as  to  coerce  him  to  act  as  a  mere  tool 
in  the  hands  of  others,  instead  of  a  free  agent,  ia  the  dis- 
posal of  his  property,  it  would  be  higblj  improper  f5wr  any 
one  to  assist  in  carrjing  out,  or  acting  any  part  in,  so 
nefarious  a  transaction.   And  in  all  cases  where  a  profes- 
sional gentleman  receives  an ァ instractioiis  for  a  will  from 
any  party  who  is  not  the  proposed  testator  liimselC  a  fortiori 
where  such  instructions  are  given  by  an  interested  pAitr,  be 
should  BAtisfv  himself,  by  some  sure  and  oertain  means  or 
other,  that  the  testator  tborooghly  undersUndB  Uie  nature 
of  the  dispositions  he  has  made,  before  the  will  itself  is 
handed  over  to  him  for  his  execution. 


III.  Pbopkstt  to  be  disposed  of. 

PatHeular  nature  of  the  property  shtniid  be  aseertaittedJ] ~ 
With  respect  to  the  propertv  intended  to  be  dispoeed  of,  it 
will  be  necessary  to  ascertain  of  what  it  consists,  with  its 
particular  nature  and  qualities,  and  all  the  other  incidents 
belonging  to  it.  If  saco  property  consists  of  lands,  it  should 
be  discovered  whether  they  be  freehold,  leasehold,  or  of 
copyhold  or  customary  tenure,  ana  if  of  the  Utter  descrip- 
tion, whether  they  have  been  surrendered  to  the  use  of  the 
testator's  will.  It  should  also  be  ascertained  whether  he 
holds  any  lands  as  a  trustee,  or  by  way  of  mortgage,  and  if 
he  does,  he  should  be  asked  whether  he  intends  to  make 
any  specific  disposition  of  thid  property,  or  intends  it  to 
devolve  upon  his  representatives  in  tiieit  represeiitaUTe 
character.  If  the  lands  intended  to  Ife  devised  are  subject 
to  mortgnffes,  or  any  incumbrances^  it  should  be  in  quired 
whether  tEe  devisee i8  to  take  onerated  or  discharged  from 
the  burthen.  In  case,  also,  the  intended  subject - matter  of 
devise  consists  of  lands  contracted  for,  but  not  actually 
oonyeTed,  and  either  the  whole  or  any  part  of  the  purdiase- 
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money  remaiiu  nnducliarged,  the  testator  ought  to  be 
asked  oat  of  what  funds  such  purchase-money  ia  to  be  paid  ； 
and  whether,  in  csae  the  contract  should  happen  to  be 
resonded  for  defect  of  title  in  the  vendor,  or  any  other 
cause,  the  devisee  is  to  be  entitled  to  the  benefit  of  the 
pnTchaae  money. 


IV.  PowBB  OF  Disposition. 

Am  io  the  teMtatar's  power  of  dUposiHon  over  the  property,"] 
一 It  will  also  be  essential  to  ascertain  what  estate  or  interest 
the  testctor  takes  in  the  property,  for  the  purpose  of  finding 
out  whether  he  possesses  an  absolute  and  uncontrollable 
power  of  disposition  over  it  ；  or  if,  as  sometimes  happens, 
the  Dower  of  disposition  ia  derived  under  a  power  oi  ap- 
pointment.  If  toe  latter,  it  must  be  discovered  whether 
such  power  is  a  general  one,  authorizing  an  aDpoiatment  to 
an  J  person  the  testator  may  think  proper  to  select  ；  or  whether 
such  power  is  not  restricted  to  be  exercised  in  favour  of 
some  particalar  objects.   Inquiry  should  also  be  made  as  to 
whether  the  intended  testator  derives  his  ownership  of  the 
property  under  any  settlement  ；  and  if  so  it  should  be  clearly 
ihown  what  estate  and  interest  he  really  takes  under  such 
settlement,  otherwise  it  will  be  impossible  to  saj  whether  or 
not  he  iuus  any  power  of  testamentary  disposition  over  the 
propertj,  or  whether  some  previous  acts  on  bis  part  may 
not  be  necefiBarj  before  he  can  acquire  such  power  ；  sm 
for  instance,  where  he  is  a  tenant  in  tail,  in  which  case,  as 
long  as  his  estate  tail  exists,  he  has  no  testamentary  power 
of  aisposition  ivhatever,  and  a  will  made  by  bim  under 
such  circumstances  would  be  a  mere  nullity.   And  where- 
crer  there  is  an  existing  protector  to  a  settlement,  the 
tenant  in  tail  can,  by  barring  his  entail,  create  only  a 
base  fee  determinable  on  failure  of  his  issue,  unless  the 
protector  consents  to  the  disentailing  assurance,  which  it  is 
perfectly  optional  with  him  either  to  give  or  to  withhold,  as 
no  court  oi law  or  equity  have  the  sliffbtest  power  or  control 
orerhim  in  ibis  respect  (stat.  3  &  4  mil. 4，  c.  74,  b.  37)，  and 
in  all  cases  where  an  entail  has  been  bamd,  it  will  be  neoes- 
s«7  to  diflcover  that  this  has  been  done  by  such  an  assurance 
as  will  not  only  bar  the  estate  tail  of  the  tenant  in  tail,  but 
also  all  estates  in  remainder  or  reversion  expectant  thereon  ； 
for  where  an  entail  has  been  barred  by  a  mode  of  assurance 
tliAt  has  been  insuflicient  to  bar  the  remainders  over,  as  a  fine, 
for  instance,  under  the  old  system,  which  like  disentailing 
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assurances  in  the  case  of  a  protected  Bettlement  vitbootthe 
consent  of  the  protector  at  the  present  daj,  could  onlj 
create  a  ba^e  fee,  determinable  on  failure  of  iaeoe  of  the 
tenant  in  tail ； so  that  if  he  had  do  issue  at  the  time  of  hb 
decease,  the  deviae  would  be  altogether  inoperstire  ；  and 
even  if  he  leil  issue,  it  would  be  detemuDable  on  fidlm  of 
such  issue. 


V.  Intended  Mode  of  Disfositiov. 

A8  to  the  intended  mode  of  dupoting  of  the  propertyj] ~ 
The  carrying  out  the  testator's  intention  with  respect  to  the 
disposition  of  his  property  is  often  one  of  the  most  pimliBg 
tasKB  a  solicitor  can  be  called  upon  to  perform.  It  is,  n 
fact,  oftentimes  difficult  to  ascertain  what  a  tesUtor ，き inten- 
tion really  is  ；  many  persons  who  baye  occuion  to  nuke 
their  wills  are  altogether  unacquainted  with  the  difierect 
natures  and  qaalitiea  of  the  property  they  may  intend  to 
dispose  of,  as  well  as  ignorant  of  the  most  common  and 
ordinary  modes  of  disposition  ；  and  even  when  the  in* 
tention  is  discovered,  it  is  often  impossible  to  cany  it  out 
in  accordance  with  a  testator's  wishes,  -which  are  oB/tMi 
contrary  to  some  fixed  rule  of  law :  as  in  the  case  of  derisa 
of  lands  or  thin^  savouring  of  the  realty  to  charitable  uses, 
or  attempting  to  tie  up  property,  so  as  to  render  it  inslwn* 
able,  or  diroctinff  the  accamulation  of  funds  for  a longer 
period  than  the  law  allows.  Under  such  drcnmstaiices  the 
best  tbinff  to  be  done  is  to  carry  out  the  testator ，き vievs  as 
far  as  the  circumstances  will  permit,  and  thus  paitiafir, 
if  not  eflfectually,  to  effect  the  testator's  object.  But  tKe 
adjustment  of  such  matters,  difficult  at  all  tunes,  ia  often 
rendered  still  more  so  when  the  important  duty  of  makisg  a 
will  has  been  delayed  until  the  party  is  suffering  from  sick- 
ness and  debility,  and  not  unfrequently  until  he  is  actaaUj 
upon  hiB  death-bed. 

Where  the  instrucHoM  are  taken  trough  the  medium  of  a 
third  perton,"] 一  Another  difficulty  which  aometunes  occurs 
in  practice  is  where  the  instructions  to  the  party  drawuig 
the  will  are  not  given  to  bim  direct  from  the  testator,  but 
through  the  medium  of  a  third  party,  from  which  a inll b 
to  be  drawn  up  and  prepared  and  ready  for  execution  idth- 
out  any  instructions  from  the  testator  himself  or  any  direct 
communication  whatever  from  him  upon  the  subject.  When- 
ever ibis  occun,  it  throws  the  retponaibiHty  upon  the  portj 


WnXS-]     INTENDED  MODES  OF  DISPOSITION 


725 


preparing  the  will  the  responsibility  of  discovering,  by  some 
soflKsent  means  or  pther,  the  intended  testator's  supposed 
▼otition  cw  capacity  before  he  undertakes  the  preparatioa 
of  the  instromeiit:  (Rogers  v.  PUtU, 1 Ad.  46.) 

Where  the  testator  is  in  trade,'] 一 If  the  intended  testator 
u  in  trade,  it  will  be  important  to  ascertain  in  what  way  he 
intends  to  dispose  oi it  ；  and  if  be  intends  it  should  still  be 
carried  on,  the  manner  in  which  he  wishes  the  business  to 
be  conducted,  and  what  persons  are  to  have  the  control  or 
gement  oi li.  In  cases  of  tbis  kind  it  may  oflen  be 
kble  to  offer  some  suflrgestionfi,  if  the  testator  himself 
not  allude  to  the  subject,  as  to  whether  the  persons 
who  are  to  have  the  conauct  of  the  concern  should  not  be 
急 u 仏 orized  to  iDcrease,  diminish,  or  discontinue  the  same,  in 
case  it  should  be  likely  to  prove  a losing  afiair.  This  must 
often  prove  a  most  important  provision  ；  for  no  business, 
however  lucrative  at  any  certain  period,  can  be  certain  to 
continue  so  for  aoj  great  length  of  time  ；  and  many  an 
nndertakixig  which  may  be  highly  profitable  at  one  time, 
maj,  from  numberless  unforeseen  events,  very  soon  turn  out 
▼ery  unprofitable  ；  so  much,  indeed,  that  to  carry  it  on 
for  any  lengthened  period  would  not  only  be  unprofitable, 
bat  even  productive  of  ruinous  consequences.  Another 
end  perhaps  rather  a  delicate  q^uestion  may  sometimes 
become  a  necessary  duty,  and  this  is,  where  a  testator 
designs  du  widow  to  take  any  part  in  the  management  of 
his  business,  to  inquire  of  him  whether,  in  case  she  marries 
again,  her  future  husband  ia  to  have  any  power  to  interfere 
in  the  concern,  or  whether,  to  prevent  his  posflible  inter- 
ference, all  right  of  the  widow  as  to  such  management  is  not 
to  cease  altogether  upon  her  future  marriage.  In  a  case  so 
cirearosUmced,  it  is  most  probable  the  testator  himself  would, 
shcmld  the  thought  occur  to  him,  give  all  these  directions, 
bat  should  he  Ml  to  do  so,  his  attention  certainly  ought 
to  be  directed  to  the  subject,  and  this  the  more  par- 
tkalarty  where  there  are  any  children,  or  other  relatives 
of  the  testator,  who  are  at  any  time  intended  to  take 
part  in^  or  derive  any  benefit  from,  the  business; 


otherwiae,  by  the  widow's  future  marriage,  the  whole 
cODoem  may  be  deteriorated  or  ruined  by  the  inter- 
ference and  ill  management  of  the  aftertaken  husband. 
If  the  testator  intends  any  members  of  bis  family,  or  any 
other  parsons,  to  be  admitted  into  the  businefls,  the  terins 
upon  which  such  admission  is  to  be  obtained  must  be  clearly 
ascertained  from  him,  otherwise  it  will  be  impossible  to 

3b2 


r 


726         THE  PRACTICE  OP  CONVEYANCING.    [BOOK  VI. 

set  them  out  clearly  in  the  wilL  Instances  of  this  Kina 
most  frequentljr  occur  where  a  testator  is  desirous  that 
some  one  of  his  children,  probably  a  minor,  or  under  a 
course  of  apprenticeship,  should,  when  legally  capable,  be 
admitted  into  the  business  ；  when  this  happens  it  will  always 
be  advisable  to  ask  the  testator  whether,  in  case  the  intended 
son  should  aie，  decline  to  enter  into  the  business,  or  for  any 
other  cause  the  arrangement  cannot  be  carried  out,  how 
the  business  is  to  be  then  disposed  of  ；  and  whether,  in  case 
the  son  declines,  any  other  provision  is  to  be  made  for  him  ； 
whether  any  other  son,  or  any  other  person,  is  to  have  the 
option  of  being  admitted  into  the  concern  ；  and  also  the 
terms  and  conditions  upon  which  such  admission  is  to  be 
obtained. 

Where  the  persons  to  be  benefited  are  in  trade."] ~~ If  any  of 
the  parties  intended  to  be  benefited  by  the  will  are  in  trade, 
the  testator  should  always  be  asked  whether  or  not  their 
interests  are  to  cease  in  the  event  of  their  bankruptcy  or 
insolvency,  and  if  they  are  so  to  cease,  in  what  way  he  would 
wish  the  property  to  be  then  disposed  of. 

As  to  charges  on  the  real  estateJ] ~ It  the  testator  intends 
to  charge  bis  real  estate  with  the  payment  of  debts  or  legacies, 
or  any  other  charges  to  which  his  real  estate  is  not  otherwise 
liable,  he  should  be  asked  whether  he  intends  the  charge  to 
extend  to  the  whole,  or  only  to  a  part  of  such  property; 
and  whether  his  real  estate  is  to  be  primarily  liable,  or 
only  to  be  charged  in  aid  of  the  personal  estate  ；  and  whether 
the  surplus  is  to  be  considered  as  real  or  personal  property  ； 
as  also  what  persons  are  to  be  entitled  to  the  benefit  of 
Mich  surplus. 

Where  the  property  is  to  he  sold  after  the  death  of  a  party 
to  whom  it  is  devised  for  life,'\ ~~ It  sometimea  happens  that 
a  testator  wishes  to  devise  reid  estate  to  a  person  for  life, 
and  that  the  property  should  be  sold  after  his  decease  ；  in 
such  a  case  it  will  be  proper  always  to  ask  the  testator 
whether  such  property  is  under  any  circumstances  to  be  sold 
as  a  reversionary  interest  during  the  life  estate  (which, 
however,  is  very  seldom  the  testator's  intention),  or  whether 
it  maj  not  be  sold  with  the  concurrence  of  the  tenant  for 
life,  to  take  effect  in  possession  ；  and  it  should  also  of  course 
be  ascertained  in  what  manner  the  testator  may  wish  the 
produce  of  the  sale  to  be  disposed  of. 
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Ai  to  debarring  the  detisee*s  widow  of  her  right  of  dovoer,'\ 
If  any  proposed  deviBee  of  an  estate  of  inheritance,  upon 
which  a  nght  of  dower  would  attach,  was  married  previously 
to  the  year  1834,  it  will  be  proper  to  inquire  whether  the 
testfttor  intends  the  widow  of  each  devisee  to  be  debarred 
of  her  right  of  dower,  or  otherwise. 

Where  the  tame  property  is  given  amtmg$t  several  persons,] 
—Where  the  same  property  is  designed  to  be  given  amongst 
fleveral  persons,  it  should  be  ascertained  what  particular 
portion  each  is  intended  to  take  ；  and  if  ther  are  to  take  in 
eqaal  portions,  it  should  be  inquired  whether  they  are  to 
tciJte  as  joint  tenants,  or  as  tenants  in  common,  and  if  as 
the  latter,  whether,  on  the  decease  of  any  of  them,  the 
•urviving  or  accrued  shares  are  to  go  to  the  survivors  ；  as 
also  to  what  penoa  the  survivorship  is  to  be  referred. 

Am  to  estates  tot?.] 一 If  the  testator  expresses  a  desire  that 
his  deTiseefl  shall  take  estates  tail,  it  should  always  be 
in<^iiired  whether  by  entailed  estates  he  does  not  mean  a 
strict  settlement,  and  if  so,  whether  the  persons  taking  life 
estates  under  it  are  to  be  empowered  to  make  jointures, 
raise  portloiiB  for  children,  cut  down  timber,  grant  leases, 
enfranchise  copyboids,  &c.  ；  also  whether  the  trustees 
under  the  settlement  are  to  be  invested  with  a  power 
of  partition,  sale,  or  exchange  ；  ana  if  the  lands  are  sub- 


invested  with  a  power  of  sale  over  all  or  any  portion  of 
the  property  for  we  purpose  of  discharging  them  ；  and  if  so, 
whether  any  particmar  parte  of  the  settled  property  are  to 
be  first  applied  for  that  purpose.  It  will  be  requisite  also 
to  inquire  of  the  testator  whether  he  intends  the  estates  tail 
to  be  general  or  special;  whether  in  tail  male  only,  or 
whether  females  are  to  be  included  to  participate  in  the 
benefit  of  the  settlement  ；  and  if  so,  whether  they  are  to 
take  in  remainder  one  after  another,  or  as  tenants  in  common, 
and  if  in  the  latter  character,  whether  cross  remainders  are 
to  be  limited  between  them. 

Am  to  shifting  elaiue*.] In  case  the  testator  desires  that 
vny  of  the  settled  estates  shall  shift  from  one  party  to 
another  upon  the  happening  of  any  contingent  event,  it 
flhoald  be  particularly  aacertained  whether,  on  those  events 
taking  place,  all  or  snj  aopointments  made  in  pursuance  of 
any  powen  of  appointment  reserved  to  the  person  from 
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set  them  out  clearly  in  the  will.  Instances  of  this  kind 
most  frequently  occur  where  a  testator  is  desirous  that 
some  one  of  his  children,  probably  a  minor,  or  under  a 
course  of  apprenticeship,  should,  when  legally  capable,  be 
admitted  into  the  business  ；  when  this  happens  it  wiU  alwajs 
be  advisable  to  ask  the  testator  whether,  in  cue  the  inteDOed 
son  should  die,  decline  to  enter  into  the  business,  or  for  any 
other  cause  the  arrangement  cannot  be  carried  out,  how 
the  business  is  to  be  then  disposed  of  ；  and  whether,  in  case 
the  son  declines,  any  other  provision  is  to  be  made  for  him  ； 
whether  any  other  son,  or  any  other  person,  is  to  have  tbe 
option  of  beinff  admitted  into  the  concern  ；  and  also  the 
terms  and  conditions  upon  which  each  admission  is  to  be 
obtained. 

Where  the  persons  to  be  benefited  are  in  trade.'] ~ If  anj  of 
the  parties  intended  to  be  benefited  by  the  will  are  in  trade^ 
the  testator  should  always  be  asked  whether  or  not  th&i 
interests  are  to  cease  in  the  event  of  their  bankruptcy  or 
insolvency,  and ii  they  are  so  to  cease,  in 胄 hat  way  he  would 
wish  the  property  to  be  then  disposed  of. 

As  to  charges  on  the  real  estate."] ~ It  the  testator  intends 
to  charge  bis  real  estate  with  the  payment  of  debts  or  legadei, 
or  any  other  charges  to  which  his  real  estate  is  not  otherwise 
liable,  he  should  be  asked  whether  he  intends  the  charge  to 
extend  to  the  whole,  or  only  to  a  part  of  such  property; 
and  whether  his  real  estate  is  to  be  primarily  liable,  or 
only  to  be  charged  in  aia  of  the  personal  estate  ；  and  whether 
the  surplus  is  to  be  considered  as  real  or  personal  property; 
as  also  what  persons  are  to  be  entitled  to  the  benefit  of 
such  surplus. 

Where  the  property  is  to  be  sold  after  the  death  of  a  partg 
to  whom  it  is  deotsed  for  /i/e.] 一 It  sometimes  happens  tluic 
a  testator  wishes  to  devise  real  estate  to  a  person  for  life, 
and  that  the  property  should  be  sold  after  his  decease  ；  in 
such  a  case  it  will  be  proper  always  to  ask  the  testator 
whether  sach  property  is  under  any  circuinstances  to  be  sold 
as  a  reversionary  interest  during  the  life  estate  (which, 
however,  is  very  seldom  the  testator's  intention),  or  whether 
it  may  not  be  sold  with  the  concurrence  of  the  tenant  for 
life,  to  take  effect  in  possession  ；  and  it  should  also  of  course 
be  ascertained  in  wnat  manner  the  testator  may  wish  tbe 
produce  of  the  sale  to  be  disposed  of. 
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A»  to  debarring  the  devisee*^  widow  oj  her  right  of  dower.'\ 
~ If  any  proposea  devisee  of  an  estate  of  inheritance,  upon 
which  a  nght  of  dower  would  attach,  was  married  previously 
to  the  year  1834,  it  will  be  proper  to  inquire  whether  the 
testator  intends  the  widow  ot  such  deTuee  to  be  debarred 
of  her  right  of  dower,  or  otherwise. 


Where  the  same  property  U  given  amongst  several  persons.] 
— WHerc  the  same  property  is  designed  to  be  given  amonsst 
fleveral  persons,  it  should  be  ascertained  wnat  particular 
portion  eacn  is  intended  to  take;  and  if  they  are  to  take  in 
eqaal  portions,  it  should  be  inquired  whether  they  are  to 
tike  aa  joint  tenants,  or  as  tenants  in  common,  and  u  as 
the  latter,  whether,  on  the  decease  of  any  of  them,  the 
enrviving  or  accrued  shares  are  to  go  to  the  survivors  ；  as 
also  to  what  period  the  Boryiyorship  is  to  be  referred. 


Am  to  ettates  tail,^ If  the  testator  expresses  a  desire  that 
hifl  derisees  shall  take  estates  tail,  it  should  always  be 
in(|tured  whether  by  entailed  estates  he  does  not  mean  a 
strict  settlement,  and  if  bo,  whether  the  persons  taking  life 
estates  under  it  are  to  be  empowered  to  make  jointures, 
raise  portions  for  children,  cut  down  timber,  grant  leases, 
enfranchiBe  copyholds,  &c.  ；  also  whether  the  trustees 
under  the  settlement  are  to  be  invested  with  a  power 
of  partition,  sale,  or  exchange  ；  and  if  the  lands  are  sub- 
ject to  aoy  incumbrances,  wnether  the  trustees  are  to  be 
invested  with  a  power  of  sale  over  all  or  any  portion  of 
the  property  for  tne  purpose  of  discharging  them  ；  and  if  so, 
whether  any  particular  parts  of  the  settled  property  are  to 
be  first  applied  for  that  purpose.  It  will  be  requisite  also 
to  inquire  of  the  testator  whether  he  intends  the  estates  tail 
to  be  greneral  or  special;  whether  in  tail  male  only,  or 
whether  females  are  to  be  included  to  participate  in  the 
benefit  of  the  settlement  ；  and  if  so,  whether  they  are  to 
take  in  remainder  one  after  another,  or  as  tenants  in  common, 
and  if  in  the  latter  character,  whether  cross  remainders  are 
to  be  limited  oetween  them. 

Ai  to  shifting  clauses.'] "~ In  case  the  testator  desires  that 
my  of  the  settled  estates  shall  shift;  from  one  party  to 
another  upon  the  happening  of  any  contingent  event,  it 
nhould  be  particularly  ascertained  whether,  on  those  events 
taking  place,  all  or  anj  appointments  made  in  pursuance  of 
any  powers  of  appointment  reserved  to  the  person  from 
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whom  the  estate  is  to  shift,  sball  become  Toid  or  remain  in 

force. 

Where  any  portion  of  the  settled  estates  cotuistt  of  leoMekold 
or  other  chattel  property,'] ~~ If  anypart  of  the  settled  property 
consists  of  leasehold  estates  hela  for  a  term  of  years  (the 
latter  of  which  cannot  be  limited  in  etrict  settlement  to  the 
extent  of  freehold  estates,  because  tbe  first  penon  who  would 
take  an  estate  tail  in  tbe  instance  of  freeholds  would  acquire 
an  absolute  interest  in  the  term,  which  then  becomes  trans- 
missible accordingly,  and  devolyes  upon  his  personal  repre- 
sentatives, instead  of  descending  upon  the  hem  of  his  body) 
it  will  be  prudent  to  ask  the  testator  whether  or  not  tLe 
trustees  of  the  settlement  are  to  be  authorized  to  sell'Uie 
leaseholds,  and  purchase  freeholds  to  be  settled  to  the  nsei 
of  the  settlement. 

Ai  to  heirlooms,'] 一 Where  there  is  any  old  familj  plate* 
pictures,  jewels,  or  furniture  of  any  descnj^tion,  which  iunre 
generally  gone  with  the  estate,  it  ia  advisable  to  inquire 
whether  any  of  these  are  designed  to  go  as  heirlooms  accord- 
ingly ； and,  if  so,  whether  the  trustees  are  to  be  empowered 
to  sell  any  of  them  and  supply  others  in  their  place  ；  and 
whether,  in  case  the  property  to  which  thev  are  aonezed 
should  at  any  time  be  sold  or  exchanged  under  anj  of  the 
powers  contained  in  the  will,  the  heirlooms  are  to  be  pre- 
served. 

As  to  estates  upon  condition,  or  dependent  upon  ike  hap- 
pening of  some  contingent  event.'} 一 If  the  testator  wishes  to 
anuex  any  condition  to  any  intended  devise  or  bequest,  or 
the  gifl  is  to  be  dependent  upon  the  happening  of  some 
contingent  event,  it  will  be  necessarj  not  only  to  ascertain 
the  testator's  intent  with  respect  to  the  precise  terms  of 
such  condition  or  contin^encj,  but  also  to  see  whether 
such  condition  or  contingency  may  be  legally  carried  out, 
and  is  neither  void  for  remoteness,  or  from  being  contrarr  to 
public  policy,  or  repugnant  to  the  nature  of  the  bequest 
Another  important  question  to  ask,  where  an  estate  is  to 
depend  upon  the  happening  of  some  contingent  c^vent,  is, 
what  is  to  be  the  destination  of  the  profits  in  the  meantime  ； 
and  when  any  trusts  for  accumulation  are  directed,  care 
must  be  tiUcen  to  see  that  they  do  not  exceed  the  fimitt 
which  the  law  allows,  as  also  to  understand  to  wfast 
extent  such  trusts  may  be  legally  c«mea  out. 


WILLS.]     INTENDSD  MODES  OF  DISPOSITION.  729 


As  to  legacies,'] 一 In  taking  instructions  for  legacies,  it  ^nll 
be  requisite  to  ascertain  from  the  testator ~> I.  Whether  he 
intends  them  to  be  general  or  specific  ；  2.  Whether  they  are 
to  be  Yested  or  contineeot  ；  3.  Whether  a legacy  lapsing  by 
the  death  of  a legatee  before  the  time  of  its  vesting  shall  go  to 
his  representatives,  or  vest  in  another  person,  or  sink  into 
the  residue  ；  4.  Whether  the  testator  in  disposing  of  such 
le^racydoes  not  overlook  the  possibility  of  the  legatee's  having 
children  before  the  time  of  its  yestinff  ；  5.  What  is  to  become 
of  the  intermediate  profits  before  toe  time  oi  its  vesting  ； 
6.  Wliether  such  legacy  is  intended  as  a  satufaction  of  anj 
debt  or  duty  which  a  testator  is  bo  and  either  to  pay  or  to 
perform  ；  7.  Whether  on  a  deficiency  of  assets  any  of  the 
legatees  are  to  be  entitled  to  a  preference  ；  8.  Whether  a 
beapest  to  a  debtor  is  intended  as  a  release  of  his  debt  ； 
9.  If  a  testator  wishes  to  bequeath  a legacy  to  a  person 
by  ft  codicil,  it  will  always  be  advisable  to  inquire  wnether 
the  flame  person  has  already  a legacy  bequeathed  to  him  by 
the  will;  ana  if  so,  it  must  then  oe  ascertained  whether  the 
last  legacy  is  intended  to  be  in  Bubstitution  of  a  former  one,  or 
aoeixmulatiye  ； 10.  It  must  be  asked  what  persons  are  to  be 
appointed  as  the  executors,  and  whether  they  are  to  take 
beneficially  under  the  will ； 11. What  persons  are  to  be 
heae&daily  entitled  to  the  residue.  In  addition  to  these 
inqairies  it  will  be  necessary  to  ascertain  from  the  testator 
whether  he  intends  the  legatees  to  take  absolute,  conditional, 
or  Hmited  interests  in  their  several  legacies  ；  whether 
legacies  bequeathed  to  married  women  are  to  be  limited  to 
their  separate  use,  and  if  so,  whether  the ァ are  to  have  a 
power  of  appointment,  and  if  so,  in  whose  favour,  or  to 
what  extent  such  power  of  appointment  is  lobe  ezercbecL 

As  to  portions  for  children."] 一 With  rmect  to  portions 
for  diildren,  the  mq^uiry  seems  to  be 一 1. To  ascertain  what 
particniar  property  is  to  be  burdened  with  the  charge  ； え To 
diioover  at  wbat  particular  age  or  time  the  testator  intendB 
the  shares  to  become  vestea  mterests  ；  3.  Whether  before 
the  time  of  vesting,  the  whole  income,  or  any  portion  of  it, 
is  to  be  applied  for  maintenance,  education,  or  advance- 
ment in  life,  and  what  is  to  become  of  the  surplus,  and 
whether  any  part  of  the  principal  may  be  so  applied,  and 
so,  how  much  ；  4.  Whether,  if  more  than  one  of  them  should 
die  without  having  acquired  a  vested  interest  in  his  share,  both 
the  original  and  accraing  shares  shall  survive  to  the  other 
children;  5.  Whether,  if  any  of  the  children  die  leaying 
children  or  other  iflsae,  without  haying  acquired  a  vested 
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interest  in  their  shares,  rach  share き hall  sarnve  to  the 
others,  or  tneir  children  or  issae  shall  be  substituted  in  tbeir 
place  ；  6.  When  any  person  is  to  be  invested  with  a  power 
of  appointing  a  fund  or  a  proyision  for  children,  either 
amongst  them  all,  or  in  favour  of  one  or  more  to  the  ez- 
donon  of  the  rest,  it  riiould  be  ascertained  whether  the 
children  are  to  have  the  fund,  if  no  appointment  should  be 
made  ；  7.  Whether  it  u  designed  that  I^cies  to  childreo 
should  be  satisfied  by  sabseqiieiit  pordons  given  to  tbem  on 
either  their  marriage,  or  for  their  advancement  in  life  ；  8.  It 
occasionally  happens  that  a  testator  is  desiroaa  of  mi  ' 
diflpositton  of  his  property  in  fayour  of  his  wife  and  chi1< 
by  giving  the  wife  the  income  or  profits  duriDg  her 一 
or  widowhood  (but  more  frequently  restricting  her  hat 
to  the  latter  period  only),  and  the  capital  to  go  to 
children  on  her  decease  or  ftiture  mamaire.  In  a  case  so 
cireumstaDced,  it  will  alwajTB  be  prudent  to  inquire  wlietber 
the  ，idow，a  life  interest  is  to  be  clothed  with  any  trost  for 
maintenance  and  education  of  the  children  ；  and  also 
whether  she  is  to  have  the  power  of  increiuing  the  shares  of 
fome  of  them,  to  the  exdunon  of  the  others. 
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CHAPTER  II. 

GENERAL  INTRODUCTORY  OUTLINE  OF  THE  PRINCIPAL 
POINTS  TO  BE  ATTENDED  TO  IN  &IAKING  A  WILL. 

It  was  formerly  the  practice  to  commence  a  will  with  a long 
introductory  preamble,  setting  out  the  state  of  mind  and 
body  of  the  testator,  with  a  profession  of  his  faith  in  the 
Christian  religion  ；  and  then,  afler  committing  bis  soul  to 
his  Maker  and  his  bod ァ to  be  buried,  he  expressed  his  in- 
tention to  dispose  of  his  worldly  possessions.  This  formal, 
bat  superfluous  commencement  gradually  grew  into  disuse, 
and  luthougli  occasionally  found  in  wills  penned  by 
ignorant  persons,  is  rarely,  if  ever,  met  with  in  those  pre- 
pared by  professional  men,  who  are  content  to  confine  the 
mstrnment  to  the  object  it  is  really  intended  to  accomplish. 
A  will  at  the  present  day,  therefore,  usually  commences 
that  it  is  the  last  and  only  will  of  the  testator,  setting 
out  bis  Christian  and  surname,  place  of  residence,  and 
occupation  in  life.  Some  gentlemen  have,  however,  adopted 
tbe  plan  of  commencing  with  a  clause  revoking  all  former 
irills,  instead  of  placing  that  clause  at  the  end  oF  the  instru- 
ment, as  was  formerly  the  common,  and  in  fact  is  still  the 
most  usual,  practice  ；  bat  unless  it  be  upon  the  ground 
of  ffuardtng  against  the  possibility  of  the  clause  being  over- 
looKed  or  forgotten  to  be  inserted  in  its  usual  place  at  the 
end,  there  appears  to  be  no  reason  for  thus  reversing  the 
pre-exiBtiD^  order  of  arrangement.  It  appears,  also,  that  the 
mere  insertion  of  the  word  "  only,"  as  in  the  form  of  clause 
abore  suggested  (see  the  same  form,  2  Con.  Free,  Pazt 
VII.,  No.  f"  clause 1， p.  632，  2nd  edit.),  will  have  the  same 
force  and  operation  as  an  express  clause  of  revocation,  and 
has  been  introduced  into  most,  if  not  all,  tbe  forms  of  modem 
precedents  of  wills.  And  the  plan  which  has  been  sometimes 
adopted  in  penning  wills  at  toe  present  day  is  to  make  the 
appointment  of  the  executors  at  the  commencement  instead 
of  the  end  of  the  will,  but  the  latter  has  been,  and  still  seems 
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to  be,  the  more  usual  practice,  although  it  is  quite  Immaterial 
whether  it  be  made  either  in  the  be^ninff  or  at  the  end, 
or  in  any  other  part  of  the  will,  provided  the  appointment 
be  made  in  sufficient  terms  to  denote  the  testator's  inten- 
tion to  make  it. 

Difficulty  of  laying  down  any お ed  rules  as  to  the  arrange- 
meat  of  the  varioua  claiues,'] 一 With  respect  to  the  order  of 
the  other  clauses  in  the  will,  their  arrangement  must  neoes- 
saril^  depend  upon  the  nature  of  the  property  and  the 
particular  way  in  which  the  testator  intends  to  dispose  oi  it, 
80  that  every  case  mast  depend  so  much  upon  its  own  indivi- 
dual circumstances,  that  it  b  impossible  to  lay  down  an/ 
fixed  roles  upon  the  subject. 

Principal  poinU  to  he  attended  to  in  malcing  a  letZL] 一 The 
chief  points  to  be  attended  to  are 一 Fibst,  describe  the 
parties  intended  to  take  under  the  will  with  8U 伍 cient  clear- 
ness to  leave  no  doubt  as  to  their  identity.  Sbcon di.t,  to 
set  out  the  property  with  such  accuracy  as  to  prevent  the 
possibility  of  any  questions  ammg  as  to  whether  or  Dot  it 
was  the  identical  property  wbicli  the  testator  designed  to 
pass.  And  Thirdi^i,  so  to  limit  the  estates,  interests, 
powers,  and  restrictions  to  be  given  or  imposed  by  the  will, 
as  well  as  any  trusts  or  charges  the  testator  may  wish  to 
create,  by  such  proper,  ap^  and  technical  expressions  as 
are  best  adapted  to  the  -  purpose,  and  thus,  if  possible, 
prevent  any  question  from  arisio^  at  a  future  period  as  to 
their  true  legal  construction,  which  maj  afford  cause  for 
either  litigation  or  dispute. 
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CHAPTER  m. 


DESCRIPTION  OF  THE  PARTIES  WHO  ARE  TO  TAKE 

UNDER  THE  WILL. 

Importance  of  describing  the  parties  intended  to  take  under 
ike  will  in  an  acourate  manner.] 一 Every  devisee  or  legatee 
must,  be  properly  ascertained,  either  by  nominatioo,  as  bj 
the  fJhristian  and  Burname,  or  by  some  other  description 
that  will  point  out  with  oertakity  who  is  the  party  actually 
intended  dj  it  ；  for  if  a  will  gives  bo  vague  a  description  ot 
the  penon  who  is  to  take,  that  it  cannot  be  determined  who 
was  tJie  person  the  testator  really  intended,  the  gift  mafit 
fiul  for  uncertainty  ；  as  if,  for  example,  a  testator  was  to 
devise  to  tlie  son  of  A.，  who  had  seTeral  sons,  without  men- 
tioning  the  name  of  anj  one  indiyidnal  of  them,  or  distin- 
ffuisiiine  any  one  from  the  rest  by  the  order  or  priority  of 
bis  birth,  as  the  eldest,  second,  or  so  forth,  the  devise  would 


from  80 loose  a  description,  to  diBCoyer  which  particular  son 
it  was  who  was  to  be  benefited  hy  the  gift.  But  if  A.  bad 
only  had  one  son,  then  the  description  would  be  suffiaent  ； 
for  in  such  case  there  could  be  no  uncertiuntj  who  the  tes- 
tator intendea  it  should  apply  to.  So,  where  a  beauest  was 
made  to  the  son  and  daughter  of  A.  (A.  having  four  sons 
and  one  daughter),  it  was  held,  that  althouffb  uie  bequest 
to  the  son  was  void  for  uncertainty,  the  bequest  to  Uie 
daughter  was  good  ；  because  there  being  only  one  daughter, 
the  WM  aufiiciently  described,  and  therefore  there  was  no 
uncerUaniy  as  to  her  ；  and  the  legacv  being  limited  in  joint 
teiuuicy,  it  was  determined  that  she  should  take  the  entirety, 
as  b^g  alone  capable  of  taking  under  the  deecription : 
(fioufKl  V.  Sweety  Amb.  175.) 

How  the  pariiei  ought  to  be  described,"] In  penning  villa, 
therefore,  me  deviseee  should  be  described  by  their  proper 
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Christian  and  surnames,  and  the  party  who  prepares  the 
will  should  try  to  ascertain  whether  any  of  them  bare  more 
than  one  Christian  name,  and  if  so,  to  adapt  the  descriptioii 
accordingly,  as  it  has  sometimes  occurred  that  another  peraon 
has  taken  instead  of  the  one  actually  intended,  by  meftiis  of  s 
description  being  more  applicable  to  him  than  the  latter  ；  u， 
where  a  bequest  has  been  maae  by  a  testator  to  bis  nmhew, 
John  Smith,  who  has  two  nephews,  one  called  John  Smith, 
and  the  other  John  Thomas  Smith,  and  he  intended  tbe 
latter  to  take,  but  described  him  as  John  Smith  cmlj  ；  or, 
where  a  father  and  sod  are  both  of  the  same  name,  and  tbe 
son  is  intended  to  take,  but  the  description,  "  younger,"  b 
omitted  to  be  added  to  the  name  of  the  bod. 

Where  both  are  of  the  same  name,'] 一 So,  when  the  descrxp^ 
tion  is  equally  applicable  to  the  one  as  the  other,  the  bequest 
will  fail  equally  as  to  both,  unless  it  can  be  shown  by  parol 
eyidence  which  was  the  party  the  testator  actually  intended  to 
take  ；  for  evidence  of  this  kind  is  admissible  to  explain  a latent 
ambiguity  (Doe  d.  Morgan  ▼•  Morgan, 1 Cromp.  &  Mees. 
235)  ；  although  it  cannot  be  received  where  the  ambignhv 
is  a  patent  one.   Still,  if  the  evidence  falls  sbort  of  proving 
whicn  penon  the  testator  uctually  designed  to  giye  the  pn> - 
perty  to,  neither  party  will  be  allowed  to  take,  althongb 
they  may  agree  between  themselves  that  they  shall  divide 
the  property  between  them,  or  one  will  consent  to  resign 
his  entire  daim  to  the  other.   And  although  parol  evideoce 
hHB  been  admitted  to  show  what  penon  tne  testator  re^XXj 
intended  where  a  mistake  has  been  made  in  the  Christiao 
name  {Beaumont  r.  Felly 1 P.  Wms.;  Bradshaw  ▼•  Bradtkaty 
2  You.  &  Coll.  72),  the  court  has  refused  to  substitute  one  per* 
son  in  the  place  of  another  to  whom  such  description  b  more 
strictly  applicable :  {Hampshire  v.  Pierce,  2  Ves,  sen.  218; 
Doe  V.  WesOake,  4  B.  &  Aid.  57.)  As  in  the  case  of  The  Ooods 
of  George  Colling  (14  L.  T.  Rep.  295),  the  Christian  name 
of  a  legatee  had  been  wrongly  written  in  a  will,  which  arose 
in  consequence  of  tbe  testator,  who,  at  the  time  he  cafe  the 
instructions  to  his  solidtor,  was  very  ill,  naming  "  J^hn," 象 
peraon  who  had  been  dead  for  some  yean,  instead  of 
" WiUiam,"  as  a 1 ゆ tee  ；  and  the  solicitor  bo  drew  the  draft, 
but  on  reading  it  oyer  to  the  testator,  the  Utter  disooTered 
and  pointed  oat  the  error,  and  directed  the  solicitor  to  alter 
the  name  accordinffly  ；  bat  the  testator  being  in  extremis^ 
the  alteration  was  forgotten  to  be  made,  and  the  will wm 
executed  by  him  with  the  name  of  John  still  appearing  in- 
stead of  William  ；  the  court  held  that  it  hgd  no  power  to 
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alter  the  will.  Still,  if  a  devisee  is  bo  described  as  to  dis- 
tiofpush  him  from  every  other  person,  the  inaptitude  of 
some  of  the  particulars  will  be  immaterial  (Attorney- General 
V.  Corporation  of  Rye,  7  Taunt.  546  ； 1 Jarro.  on  Wills,  330) ； 
hence,  where  a  devise  was  to  the  eldest  son  of  a  party,  but 
there  was  an  error  in  his  Christian  name,  the  term  "  eldest 
son"  wms  held  sufficient  to  point  him  out  with  certainty : 
{Doe  d.  Cook  ▼•  Danvera,  7  East,  299.)  Yet,  in  cases  of 
this  kind,  wherever,  as  we  have  just  before  remarked,  the 
description  applies  more  to  ooe  person  than  another,  the 
court  will  not  permit  the  person  to  whom  the  description 
is  less  applicaole  to  be  preferred  ；  and  where  the  description 
applies  partly  to  one  person,  and  partly  to  another,  the  gift 
must  necessarily  f&il  for  uncertainty  (Doe  v.  Uthwaite, 
3  B-  &  AM.  632),  unless  the  ambi^ity  thus  arising  can  be 
remoTed  by  parol  evidence,  which,  as  we  have  already 
noticed,  is  always  admissible  in  cases  of  this  kind.  But 
extrinsic  evidence  will  in  no  instance  be  admitted  to  supply 
a  name,  where  a  total  blank  is  left  in  a  will ； and  in  a  case 
where  a  bequest  was  to  Lady  H.  it  was  considered 
ZB  equivalent  to  a  total  blank,  and  therefore  that  it  could 
Dot  be  supplied  by  parol  evidence,  notwithstanding  there 
were  strong  circumstances  in  the  will  to  show  that  Lady 
Hort  was  the  person  actually  intended :  (JSunt  v.  Hor" 
3  Bro.  C.  C.  311.) 

A»  to  bequests  to  children,"] 一 In  bequests  to  children,  in 
that  character,  it  should  be  first  ascertained  whether  the 
testator  intends  to  include  future  born  children,  as  well  as 
those  already  in  existence  ；  as  also  whether  be  intends  to 
confine  the  objects  to  such  children  as  shall  be  living  at  the 
time  of  his  death,  or  to  extend  his  bounty  to  such  as  shall  be 
lining  at  the  time  the  fund  is  to  be  distributed  ；  and  whether, 
in  case  any  of  such  children  should  die  before  the  period  of 
distribution  arrives,  their  shares  are  to  be  transmissible  to 
their  representatiYes  ；  and  when  the  testator's  real  intention 
k  discovered,  every  care  must  be  taken  to  pen  the  will 
accordingly.  Want  of  due  attention  in  this  respect  hus 
proTed  a  fertile  source  of  litigation,  and  many  nice  points 
and  questions  have  consequently  arisen  upon  the  subject. 

Where  bequest  will  only  embrace  objeeU  in  existence  at  ike 
time  of  the  tesUUor 、導 decease,"] 一 The  doctrine  which  has  been 
estabushed  bjr  the  variouB  cases,  however,  appears  to  be,  that 
where  there  u  an  immediate  bequest  to  cnfldren  as  a  class, 
so  as  to  Test  the  poesearion  in  them  at  the  time  of  the  testator's 
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decease,  sucb  children  as  are  in  existence  at  that  period,  and 
0uch  only,  will  be  comprehended  under  th«t  deflcription  : 
(Garbard  v.  Mayot,  2  Vera. 105  ；  Davidsim  t.  AtOaSy 
14  Ves.  579.) 

When  the  gift  will  include  children  in  existence  at  ike  time 
of  the  di$trthution  of  the  property,'] 一 But  where  the  die- 
tribution  of  the  fund  »  postponed  until  some  future  period : 
as  after  the  death  of  Bume  person  taKing  a  prerions  life  in- 
terest therein  ；  or  where  any  particular  estate  or  ioteresi  is 
carved  out  of  it,  then  all  such  children  as  shall  be  in  exist- 
ence at  the  time  the  divisioii  takes  place  will  be  entitled. 
In  the  latter  case,  therefore,  the  children  kving  at  tbe  te»- 
tator*8  death  take  au  immediate  vested  interest  in  the  fmod, 
which  will  be  transmissible  to  their  representatiTes,  mltbongb 
they  should  die  before  the  time  of  distnbutioD  arrives  (Mid- 
dleion  V.  Messenger^  5  Ves.  136)  ；  and  a  child  tit  ventre  «a  mere 
at  tbe  time  of  distribution  will  be  entitled  to  share  in  the  ssune 
manner  as  if  then  actually  born  (  Wkiielock  v.  Heddorij 1 Bos. 
&  Pull.  243)  ；  subject  to  be  devested  pro  tanio  as  the  Dumber 
of  objects  is  augmented  by  future  children  being  born  prior 
to  the  time  of  division :  {WalUm  v.  Shore, 15  Ves.  122.) 
But  children  bom  subsequently  will  be  excluded:  {Godfrey 
T.  Davis,  6  Ves.  49.)    And  notwithstanding  there  should  be 
only  one  person  answering  the  description,  that  peraon  viil 
be  entitled  to  the  whole,  to  the  exclusion  of  all  those  wbo 
may  subsequently  come  into  existence :  (Martin  t.  WSmm, 
3  Bro.  C.  C.  324.) 

Where  the  period  of  digtribution  it  on  the  attainmeni  of 
Mome  given  age,】 一 So,  also,  where  the  period  of  dutribntion 
is  on  the  attainment  of  a  given  age  by  the  children,  the 
gift  will  be  confiDed  to  those  only  who  come  into  existence 
before  the  first  child  attains  that  age  (that  is  to  say),  tbe 
period  at  wbich  the  fund  becomes  distributable  in  respect 
of  any  single  object.  Thus,  suppose  a leeacv  to  be  giTen  to 
the  children,  or  to  all  of  the  children  of  A. も •，  to  be  pajaUe 
at  twenty-one,  or  to  A.  for  me,  and  after  his  decease 畫 o  the 
ehildren  of  C.  D.,  payable  at  twenty- one,  if  any  child  in  the 
former  case,  at  the  death  of  the  testator,  and  in  the  latter,  At 
the  death  of  A.  B.，  has  attained  twenty-one,  bo  that  his  or 
her  share  would  be  immediately  payable,  no  Bubseqnoitly 
born  children  will  take  ；  yet  if,  at  the  period  of  such  desUir 
no  child  shall  have  attained  twenty-one,  then  all  the  children 
who  shall  subsequently  come  into  existence  before  that  one 
shall  attain  that  age^  will  be  entitled  ；  bat  all  born  sub- 
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sequentlj  will  be  excluded  :  ( Whithread  v.  Lord  St.  Johrtj 
10  Ves. 152  ；  Mathews  v.  Paul,  3  Swanst.  328.) 

Where  marriage  is  the  event  upon  which  the  gift  ts  to  vestJ] 
一 In  like  manner,  where  marriage  is  named  as  the  event 
upon  which  the  gift  is  to  vest  in  possession,  the  first  mar- 
riage that  takes  place  will  be  the  period  for  fixing  the 
dasB  of  children  who  are  to  take :  (2  Jarm.  Wills,  81.) 

Giftg  to  children  bam  or  io  be  horn,  begotten^  jr.] ~ A 
bequest  to  the  children  of  a  particular  person,  "  born  or  to 
be  born,"  or  "to  be  begotten,"  is  immediate  as  to  the 
children  Hying  at  the  time  of  the  testator's  death,  and  all 
who  may  be  bora  during  the  lifetime  of  that  person  ；  because 
the  objects  of  the  testator's  bounty  cannot  be  aacertained 
！ mtil  the  termination  of  the  latter  period  :  (Mogg  v.  Mogg, 
I  Mer.  GdS.)   Nor  will a  bequest  to  children  "  hereafter  to 
be  bom "  exclude  children  born  previously  (Ilebhleihwaite 
マ. Cartwright^  Cas.  temp.  Talb.  131),  and  it  has  also  been 
dedded  that  the  description  of  children  "  bom  or  living," 
will  inelude  a  child  in  ventre  $a  mere:  {Wkitehck  v.  Had- 
^oity 1 Bos.  &  JPull.  243.)   Bat  where  a  certain  period 
b  marked  out  at  which  time  the  distribution  is  to  be 
made,  children  born  afler  that  time  will  be  excluded  ； 
as  in  WkUbread     Lord  St.  John  (10  Ves.  152)，  where 
the  bequest  was  unto  and  among  the  child  and  chil- 
<ireii  or  A.  born,  or  to  be  born,  when  and  as  they  nhoald 
attain  the  age  of  twenty-one,  or  be  married  with  consent  ； 
in  whieh  case  Lord  Eldon  confined  the  bequest  to  children 
in  esse  when  the  first  share  vested  in  poBsession :  (soe  also 
Paul     CamptotL,  6  Ves.  375.)   There  is  also  an  important 
exception  to  the  rule  that  where  the  distribution  is  post- 
poDed,  it  will  let  in  all  such  children  as  come  into  existence 
Qndl  that  time  arrives.     ThU  is,  where,  instead  of  a 
beqae§t  of  a  particular  fund  amongst  the  children,  a  gross 
«ttm,  as  a  t^acy  of 1 00/"  is  given  to  each,  and  made  payable 
at  some  stated  age  (as  twenty-one  for  instance)  ；  in  which 
cue  the  be^aest  would  be  confined  to  such  children  only  as 
were  in  existence  at  the  time  of  the  testator's  death,  on 
acooant  of  the  inconvenience  of  postponing  the  distribution  of 
the  general  personal  estate  until  the  eldest  legatee  becomes 
of  age,  which  woald  be  the  inevitable  effect  of  keeping 
open  the   number  of  pecuniary  legatees  :    {Storrs  v. 
Benbaw^  2  Myl. &  Kee.  46)  ；  an  argument  that  does  not 
Apply  where  the  number  of  objects  afiects  the  relative  shares 
only,  and  not  the  aggregate  amount :  {Oilmore  v,  Leveruj 
1 Bro.  C.  C.  582.) 
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Where  (he  bequest  is  immediaif,  the  circvmsiamce  of  the 
fund  being  gubjected  to  trusts  for  partievlar  purpates  triB  net 
let  in  objects  bom  in  the  interval.'] 一 It  must  also  be  observed 
that  where  the  bcauest  is  immediate,  so  as  to  vest  in  the 
legatees  immediately,  the  circumstance  of  the  fund  being 
subjected  to  trusts  for  particular  purposes,  as  to  raise 
money  for  the  payment  of  debts,  finnuities,  or  the  like,  by 
which  means  the  time  of  distribation  may  be  delayed,  and 
perhaps  postponed  to  some  distant  period,  will  not  let 
in  objects  born  in  the  interTal  of  the  testator's  death  and 
time  of  division  ；  for,  notwithstanding  the  fund  being 
charged  with  the  trusts  which  may  delay  the  diviidon  ot it, 
the  time  of  its  vesting  is  not  thereby  postponed :  (Sh^letom 
T.  Gilbert, 1 Bro.  C.  C.  54，  n.  a.) 

When  the  gift  may  hp  confined  to  such  ehtldren  only  a»  are 
living  at  the  time  of  the  un' &.] — A  bequest  may,  by  express 
wonTs,  or  by  inference,  be  confined  to  sach  children  onW  as 
shall  be  living  at  the  time  of  the  will ； as  to  the  cbildren 
of  A.，  setting  out  the  names  of  the  children  ；  or  to  the  six 
children  of  A.,  who  has  that  precise  number,  in  either  of 
whi<'h  cases  after-born  children  will  be  excluded :  (Skerard 
V.  Bishop,  4  Bro.  C.  C.  55.)   But  where  a  bequest  ia  made 
amongst  a  specified  number  of  children  of  a  person  who  had 
either  a  greater  {Garvey  v.  Hibbert^ 】9  Ves.  125〉,  or  a 
lesser  number  of  chilrlren  at  the  time  the  will  was  msde 
{Harrison  v.  Harrison^  I  Rass.  &  Myl.  72),  the  testates' 
will  be  presumed  to  have  been  mistaken  as  to  tbe  actual 
number  of  the  cfaildreti,  and  that  his  real  intention  waa,  that 
all  the  children,  whatever  the  number  might  be  UiAt  w&re 
in  existence  at  the  time  he  made  bis  will,  shonla  be  included  ； 
for  if  any  other  construction  were  to  be  adopted,  the 
bequest  would  be  void  for  uncertainty,  from  the  impos- 
sibility, as  we  have  already  noticed,  of  uistinffoishiDe  wDick 
of  the  children  were  intended  to  be  included  in  the  Brst  io- 
stance,  and  which  were  to  be  excluded  in  the  other.  Upon 
the  same  principle,  also,'  where  a  testator  bequeathed  the 
residue  of  his  personal  estate  to  be  divided  between  hb 
seven  children,  A.  B.  C.  D.  E.  and  F.  (mentioning  mx 
only),  whereas,  in  fact,  he  had  eigbt  children  at  the  time  he 
made  bis  will,  but  it  appearing  from  other  parts  of  the  win 
that  the  testator  considered  one  of  his  children  as  fully 
provided  for,  the  seven  other  children  were  entitled. 


JVhen  parties  are  to  take  per  capita  or  per  stirpes,  the  will 
must  be  prepared  accordingly.'] 一 If  a  bequest  is  to  be  made 


Wilis.]  AS  TO  GIFTS  TO  CHILDREN. 


739 


to  the  children  of  different  indiyiduals,  it  should  be  stated 
whether  they  are  to  take  per  stirpes  orper  capita  ；  for  if  the 
bequest  ia  to  the  children  of  A.  and  B.  they  will  take  per 
capita:  9o  that  if  A.  has  only  one  child,  and  B.  several 
children,  the  child  of  A. 曹 ill  be  entitled  onlj  to  a  share 
equal ； to  one  of  the  duldren  of  B.  (Luger  y.  Harmer, 
1 Cox,  250\  and  the  construction  will  be  the  same  where 
the  bequest  is  made  to  A.  and  the  children  of  B.  ；  and  in 
such  case  A.  will  only  take  a  share  equal  to  one  of  the  chil- 
dren of  B.:  (  Walker  v.  Moore, 1 Beav.  607.)  It  maybe  proper 
here  to  remark,  that  a  bequest  to  A.  and  B.，8  children,  or  to 
my  brother  ana  sister's  children,  will  be  read  as  a  eifl  to  A.  and 
the  children  of  B.,  or  to  the  brother  and  children  of  the 
sister,  as  it  strictly  and  properly  imports,  and  not  to  the 
children  of  both,  as  the  expression  is  sometimes  used,  inac- 
curately, to  signify :  {Doe<L  Hayter  v.  JoinviUe,  3  East,  172.) 

As  to  bequests  to  younger  children.] 一 When  a  bequest  is 
amongst  younger  children,  the  will  ought  clearly  to  express 
what  are  to  be  so  considered  ；  and  also  whether  one  becoming 
an  elder  child  before  the  time  of  distribution  is  to  take,  or  be 
ezdaded.  In  bequests  of  this  kind  there  is  a  difference  in  the 
constroction,  whether  the  gift  proceeds  from  a  parent,  or 
penon  standing  in  loco  parentis^  and  where  it  proceeds  from 
a  party  who  does  not  stand  in  either  of  those  relations.  lu 
the  former  case,  the  term  "  younger  children  "  is  considered 
to  be  properly  applicable  to  those  branches  who  are  ex- 
cluded by  the  Uws  of  primogeniture  or  otherwise  from  taking 
the  fiuDiij  estate  ；  for  when  so  excluded  the  term  has  been 
held  to  apply  to  all  the  children  who  do  not  take  the  estate, 
whether  younger  or  not,  to  the  exclusion  of  the  child  wbo 
does  take  it,  whether  elder  or  not :  {Butler  v.  Duncombe, 
1 P.Wms.  45 1.)  Hence,  if  a  parent  who  has  an  absolute  power 
of  appointment  over  the  inheritance,  subject  to  a  term  of 
years  for  raising  portions  for  younger  children,  was  to 
appoint  the  estate  to  a  younger  son,  the  eldest  son  would 
be  entitled  to  a  portion  under  the  trusts  of  the  term,  and 
the  jrounger  son  who  taken  under  the  appointment  would  be 
exdaded :  (Dale  Doidg,  2  Ves.  sen.  203.)  But  this 
rale  holds  only  where  the  portions  are  for  younger  children  ； 
for 曹 here  the  portions  are  to  be  raised  for  children 
generally,  an  eldest  child  will  be  permitted  to  participate 
with  the  rest :  (IrtcUdon  v.  Narihcot ち 3  Atk.  438.) 

Eldut  doMghtery  when  considered  as  a  younger  chUd,"] 一 
Hie  rule  above  laid  down  does  not  extend  to  a  daughter, 
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although  an  eldest  chOd^  upon  the  principle  that,  in  point  ci 
law,  he  who  takes  the  family  estate  is  the  eldest  child : 
(Northy  V.  Strange,  sup.)  Neither  is  it  applicable  to  anj 
gifts  but  those  proceeding  from  a  pareDt,  or  a  person 
standing  in  loco  parentis  ；  for  when  the  dispofiition  proceeds 
from  strangers,  the  rule  is  much  the  same  as  that  we  have 
just  before  been  treating  of,  where  a  bequest  is  made  to 
children  generally  as  a  class,  and  will  consequent! j  become 
Tested  interests  in  such  persons  as  answer  the  descriptioii  of 
younger  children,  either  at  the  testator's  death,  or  at  such 
other  period  as  is  pointed  out  for  the  asoerudninent  of  the 
objects  and  division  of  the  fmid,  to  the  exclasion  of  such 
children  as  are  born  afterwards :  (Loder  v.  Loder,  2  Ves.  sen. 
532.)  The  circumstance  of  a  younger  son  becoming  an  elder 
son  before  the  time  of  distribution  will  not  generally  exrlade 
him  (Coleman  v.  Seymour,  cited,  Amb.  349)  ；  and  therefore  if 
it  is  intended  that  he  should  be  excluded,  it  ought  to  be  so 
stated  in  the  will.  But  it  will  be  otherwise,  if  the  time  of  dis- 
tribution is  anpointed  to  take  place  when  the  eldest  son  shall 
attain  twenty-one;  for  the  eldest  son  does  not  theo  an- 
swer the  description  of  a  younger  child  {HaU  t.  Hewtr^ 
Amb.  204  ；  Bowles  v.  Bowles^ 10  Ves.  177),  for  where  there 
18  a  gifl  to  the  elder  son  in  terms  which  would  carry  it  to  the 
eldest  son  for  the  time  bein や and  there  is  another  gift,  in  tbe 
same  will  to  the  younger  children  generalljr,  a  younger  child 
who  afterwards  becomes  an  eldest  child  will  be  excluded,  mb 
not  falling  within  the  latter  description :  (2  Jarin.  on  WDisi* 
125.)  But  if  there  is  an  express  limitation  over,  in  case i 
younger  child  should  become  an  eldest,  before  some  stated 
age  or  time,  this,  it  seems,  would  prevent  his  being  excluded, 
in  the  event  ot  his  becoming  an  eldest  son  after  such  stated 
age  or  period,  upon  the  principle  excluaio  unim  est  indmsio 
alter ius :  (^Windham  v.  OraheaUy  I  Bass.  331.) 

Construction  of  bequest  to  youngest  or  to  eldest  child.'] A 
bequest  to  the  youngest  child  of  A.  has  been  held  to  vest  in 
an  only  child  (Emery  v.  England^  3  Ve«.  232)  ；  and  by  the 
same  rule,  a  bequest  to  the  eldest  child  would  be  applicable 
to  an  only  child. 

As  to  bequests  to  Ulmtimaie  children,'] 一 In  cases  of  be- 
quests to  illegitimate  children,  still  greater  caution  will  be 
rea aired  than  where  the,  are  legitimate  ；  because  the  (mi 
children  ia  strictly  applicable  to  legitimate  children  only  ； 
so  that  under  a  bequest  to  the  children  of  A.  B.,  who  has 
both  legitimate  and  illegiomate  clitldren,  only  the  legitimate 


WILLS.]     GIFTS  TO  ILLEGITIMATE  CHILDREN. 


741 


children  would  be  entitled,  notwithstanding  they  may  be  all 
born  of  the  same  father  and  mother,  and  brought  up  and 
treated  without  any  distinction  between  them  as  members  of 
the  same  family :  (Bagleyy,  MoUard^ 1 Russ.  &  MyLSSl.) 
But  although  illegitimate  children  cannot,  strictly  speaking, 
take  under  the  description  of  children,  still  that  term  being 
applied  to  them  will  not  prevent  their  taking  if  they  are  so 
described  in  other  respects  as  to  leave  no  doubt  as  to  their 
being  the  identical  parties  intended  ；  as  where  a  testator 
bequeaths  a  sum  of  money  to  his  son  John,  or  his  grand- 
daughter Mary,  and  he  has  no  child  or  grandchild  bearing 
those  names,  except  such  as  are  illegitimate  {Rivers'  com, 
1 Atk.  410, ;  for  illegitimate  children  bom  at  the  time  of 
the  making  of  the  will  may  take  under  any  description  that 


children  "  now  hying  ，，  of  a  person  who  has  only  illegitimate 
children  at  the  date  of  the  will,  they  will  be  entitled  to  take 
under  that  description  (BlundeU  t.  Dtam,  cited, 1 Madd. 
433)，  and  the  construction  will  be  the  same  where  a  bequest 
18  made  to  the  children  of  a  dec^sed  person,  who  has  left 
illegitimate,  but  no  le^timate,  cliildren :  (OiU  v.  SkeUe^, 
Roijs,  28  Jau.  1831,  stated  ；  Wimm  on  Ambiguities  m 
Wills,  p.  31, 2nd  edit.)  And  altkough  ille^tiniate  chil- 
dren cannot  take  as  under  the  flame  description,  or  as 
belonging  to  the  same  class  as  legitimate  children,  they  may 
neverthelw  take  under  a  designatio  personamm  applicable  to 
both  ；  as  for  example,  where  a  testator  who  has  four  cbildrea 
then  liying,  two  of  each  kind,  gives  to  his  four  children  now 
living.  Still,  for  all  this  it  will  never  be  safe  for  a  testator  to 
describe  bis  natural  children  in  the  same  terms  as  if  thej 
were  legitimate,  that  is  where  he  describes  them  as  his  own, 
even  though  he  mentions  them  as  the  children  of  the  mother 
also  ；  because,  when  a  man,  whether  married  or  unmarried, 
gives  to  his  children  by  a  particular  woman,  who  is  not 
his  wife,  the  rule  is  that  he  will  be  presumed  to  mean  le^ti- 
mate  children,  unless  he  makes  use  of  such  words  as  plainly 
demonstrate  a  contrary  intention :  (Kenebel  v.  Scraftan, 
2  East,  560.)  But  if  the  testator  was  to  add  that  his  chil- 
dren by  the  particular  woman,  although  not  hia  wife,  should 


doubtless  include  illegritimate  children  also :  (Bauey  v.  Snel" 
ham^ 1 Sim.  &  8tu.  78.) 

Construction  where  the  dijtposiiiont  of  the  toiU  thorn  the 
testator  does  not  cotUempkUe  marriage.'] 一 And  where  the  du- 


742        THE  PRACTICE  OF  COKVBrAKCING.  [BOOK  TT, 


positions  of  the  will  show  that  the  testator  does  not  contemp- 
late marriage.  Thus,  where  a  married  man,  haying  children 
y  A.  L.，  devised  to  his  wife  for  life  a  certain  mansion  house, 
and  after  her  decease  to  A.  L.,  provided  she  conttnae  single 
and  unmarried  ；  and,  subject  thereto,  he  deviaed  the  whole 
of  his  estate  (after  limiting  a  term  thereout,  in  trust  for  the 
children  which  he  might  have  of  the  said  A.  L.,  share  and 
share  alike,  and  to  her  and  their  heirs  for  ever,  and  in 
default  of  such  child  or  children  oyer,  he  bequeathed  to  A.  L. 
an  annuity  for  the  management  and  guardianship  of  each  of 
the  children  ；  by  a  codicil  (but  which  being  unattested  was 
inoperative  to  effect  the  construction  of  the  devise)  the 
testator  declared  that  his  meaning  was  to  include  three 
children  of  the  said  A.  L.，  naming  them.  Lord  Eldon, 
assisted  by  Thompson,  Baron,  and  Le  Blanc  and  Gibbe， 
Justices,  held  that  it  was  impossible  the  testator,  a  married 
man  with  a  wife  who  he  thought  would  surrive  him,  pro- 
▼iding  for  another  woman  to  take  after  the  death  of  his  wife, 
and  for  children  by  that  woman,  could  mean  anything  but 
ille^timate  children,  and  that  his  illegitimate  children  were 
entitled  accordingly.  • 

As  to  fiUure  horn  illegitimate  children.'] -~ With  respect  to 
future  born  illegitimate  children,  it  appears  formerly  to  have 
been  held  that  a  bastard  born  afler  the  will  was  made  oould 
not  possibly  take  under  any  description  contained  therein  ； 
the  reason  alleged  was,  that  a  bastard  cannot  take  until  he 
has  acauired  a  name  by  reputation,  and  that  reputation 
cannot  be  gained  before  the  child  is  born  ；  and  conaequentlj, 
that  a  gift  to  a  bastard  in  ventre  ta  mere  could  have  had  no 
operation.  The  latter  doctrine,  however,  is  only  applicable 
where  a  gift  to  a  bastard  tit  ventre  sa  mere  u  maUe  with 
reference  to  the  father  only,  on  account  of  the  uncertainty 
(a  bastard  being  considered,  in  respect  of  his  paternal  parent 
at  least,  nuUus  Jtlius)  ；  but  there  is  no  uncertainty  whatever 
as  far  as  the  mother  is  concerned,  and  therefore,  if  the  refer- 
ence is  made  to  her  only,  the  fact  of  birth,  which  can  easlj 
be  ascertained,  will  establish  the  basUrd's  title  to  the  gift : 
(Earl  V.  mison, 17  Ves.  528  ；  Arnold  v.  PfestoHy  IH  ib. 
288.) 

As  to  gifts  to  future  illegitimate  children,'] 一 Bat  the  doc- 
trine above  laid  down  has  only  been  applied  to  those  cases 
where  the  gift  has  been  to  an  illegitimate  child  actually  » 
venire  sa  mere,  for  it  still  remains  undecided  whether  a が t 
- to  future  illegitimate  children  with  reference  to  the  molSer 
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but  the  prevailing  opinion  seems  to  be  against  the  yaliditr 
of  the  gift,  on  the  ground  of  the  immoral  tendency  of  such 
a  disposition :  (see  2  Jarm.  on  Wills,  156.) 

When  grandchildren  wtU  take  under  the  description  of  ckil~ 
dren.2 一 in  some  instances,  grandchildren  will  take  under 
the  description  of  children,  where  the  gift  would  otherwise 
become  inoperative  for  want  of  proper  objects  to  take  under 
it  ；  fts,  for  example,  a  bequest  to  the  children  of  A.，  who  is 
deifibd,  leaving  oniv  grandchildreD,  in  which  case,  rather  than 
the  beqaest  should  fail,  the  grandchildren  will  be  held  to 
come  under  the  desijTnation  or  children  :  (Crooke  v.  Brookr 
ing、  2  Vem.  106.)  It  has,  indeed,  been  said  {BadcUffe  v. 
Bulkley, 10  Ves.  195)  that  grandchildren  will  be  included 
in  a  beqaest  under  the  term  children  wherever  tLere  are  no 
children,  although  the  person  named  as  the  parent  be  alive, 
and  still  capable  of  having  children,  who  may  aflerwards 
Answer  to  tne  required  description.  But  this  doctrine  seems 
▼ery  questionable  ；  for  it  would  be  extending  the  rule  rather 
too  widely  to  hold  that  the  grandchildren,  who  are  only 
ad  Quitted  to  take  on  the  ground  that  there  are  do  other 
objects  to  satisfy  the  gift,  should  nevertheless  take  to  the 
exclusion  of  persons  who  might  subsequently  come  in  esse 
and  fully  answer  the  required  description.  Nor  will  the 
mere  fact  of  the  nonexistence  of  objects  at  the  date  of  the 
will,  or  even  at  the  time  of  the  death  of  the  testator,  prevent 
objects  subsequently  coming  into  existence  from  claiming 
under  the  will.  And  whatever  doubts  may  exist  as  to  the 
question  we  have  just  been  discussing,  it  is  quite  clear  that 
where  there  is  a  gift  to  the  children  of  several  persons,  if 
there  are  children  of  any  of  those  persons,  grandchildren 
will  be  excluded  from  taking  with  tbem:  {RadcUffe 
Bulkley,  supra.) 

When  great-granaekildren  wiU  be  included  under  ike  term 
grandcntidren. ] 一 The  rule  above  laid  down  with  respect  to 
children  seems  to  apply  as  between  grandchildren  and  great- 
grandchildren, viz.,  that  where  there  are  great-grandchildren 
and  no  grandchildren,  great-grandchildren  would  be  allowed 


g 疆 AUUVUUUICiU,  bUCU  bUC        d» い gl»UUKU"U，  CU  will  U%S  CA^^UUCU  • 

(^Earl  of  Oxford  v.  CkurchiU,  S  Ves.  &  Beav.  59.) 

Of  gi/U  to  descendant, •  issue, れ] ~ A  pft  to  the  descen- 
dants or  inoe  of  a  particular  person,  will  comprehend  all 
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his  descendants  ；  as  children,  &c.,  who  will  oonseqaentij 
take  RB  joint  tenants  and  per  capita,  or  in  other  words,  all 
the  children  of  every  generation  will  take  pari  passu:  (^Lei^  t. 
Norbury,  3  Ves.  340. )  Whenever,  therefore,  it  is  designed  that 
the  children  or  issue  are  to  be  substitated  for  any  deceased 
•parent,  and  it  is  designed,  as  is  almost  universally  the  ca^e, 
that  they  shall  take  per  stirpes,  snd  not  per  capUa^  it  should 
be  80  stated  in  the  will,  otherwise  the  testator's  int^ntirin 
will  be  thwarted  in  this  particular :  (see  the  form  2  Con. 
Proc"  Part  VII. ，  No.  VI.,  clause 19，  p.  658,  2nd  edit.) 

Devise*  to  heirs,"] 一 Where  real  estate  is  devised  to  the 
heirs  of  a  particular  person,  the  person  who  answers  that 
description  at  the  time  of  the  testator's  death  will  be  the 
party  entitled.  By  this  is  meant  the  common  law,  and  not 
the  customary,  heir,  unless  such  customary  heir  is  specificallj 
distinguished  from  the  lieir  general  at  common  law:  (Rob. 
Gav.  U7;  Roberts  v.  Dixwell, 1 Atk.  117.)  And  if  stny 
particular  kind  of  heir  is  described,  as  heir  male,  or  heir  female^ 
or  heir  oi  his  name,  or  the  like,  the  person  claiming  under  such 
devise  must  answer  the  description  in  every  particular,  t. 
he  must  be  the  very  heir,  as  well  as  Uie  heir  male  or 
female,  or  of  the  testator's  name  (Bro.  Abr.  tit.  Donee,  61 ； 
Uounden  v,  Clarke,  Hob.  29)  ；  and  the  construction  will  be 
just  the  same,  whether  the  devise  be  of  a legal,  or  of  an  equit- 
able estate :  (Starling  v.  Ettricke,  Pre.  Cha.  54.)  It  is  also 
essential  that  the  ancestor  should  die  before  tbe  testator, 
otherwise  the  devisee  will  not  answer  the  description  ot  beir, 
upon  the  long-established  principle  that  nemo  est  k^eres 
vwentis. 

Exception  to  the  rule  of  nemo  est  hceres  viventis,'] >~ Still, 
the  above  rule  is  not  so  strictly  adhered  to  as  not  to  admit 
of  some  exceptions,  where  it  is  manifest  from  the  expressaons 
used  by  the  testator  that  he  did  not  intend  to  apply  the  word 
heir  according  to  the  strict  legal  acceptation  of  that  term,  but 
rather  as  a  designatio  persanarum  of  the  person  intended  to 
take  ；  as  where  a  deyise  was  to  the  hein  of  the  body,  now  Ut?ing 
(^Burchf.tt  V.  Durdaud^  Garth.  154)  ；  or  where  by  any  oUier 
expressions  which  have  been  used,  or  by  the  general  context 
of  the  will,  it  appears  that  the  testator  meant  to  apoljr  the  term 
as  heir  apparent  (  Ooodrightd,  Brooking  v.  WAite,  2w.  Blackst 
〗010)  ；  in  either  of  such  cases  the  person  answering  the 
latter  description  will  be  entitled  to  take  :  Pybus  Afi^brdt 
1 Ventr.  372.)  And  where  a  person  devises  that  such  «a 
one,  as  A.  B"  for  instance,  shall  be  his  heir,  the  latter  will 
be  entitled  to  take  in  the  same  maimer  as  if  he  were  the 
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actual  heir,  although  not  Btrictljr  such,  or  even  a  stranger  in 
blood  to  the  testator  :  (Taylor  v.  IVebb,  Sty.  301 ； TUley  v. 
CoUyer,  Keb.  589.)  , 

Testator  not  precluded  from  devising  to  his  customary  heir 
if  he  employs  proper  expressions  to  denote  that  intent,'] 一 And 
although  a  devise  to  the  heir  is  generally  construed  to  mean 
the  common  law  heir,  there  is  nothing  to  prevent  a  testator 
from  devising  to  a  customary  heir,  if  he  (looses  to  deflt-ribe 
him  accordingly  ；  and  therefore,  if  a  man  seised  of  IfLnds  in 
gsTelkind  or  borough  English,  or  any  other  customarpr  tenure, 
devise  them  to  hia  hem  in  gayelkind,  borough  English,  or  of 
曹 hat  other  tenure  the  lands  may  be,  the  special  or  customary 
heir  will  in  racb  case  take,  although  he  be  not  the  heir 
general  at  oommon  law :  (I  Vera.  733  ；  Hob.  34.) 

As  to  personal  estate,"] 一 With  respect  to  gifts  of  personal 
estate,  n  different  rule  of  construction  prevails  ；  for  where 
property  of  the  latter  description  is  oequeathed  to  the  heirs 
of  a  person,  it  will  generally  be  construed  to  mean  his  next 
of  kin  {Holloway  v.  HoUoway,  5  Ves.  503)  ；  and  this,  not- 
withstanding the  real  estate  is  limited  to  the  heirs  also, 
provided  such  limitations  are  by  separate  and  distinct 
clauses:  {Gwynne  v.  Maddoch^ 14  Ves.  488.)  But,  it 
seems,  if  the  party  is  made  heir  both  of  the  real  and 
penonal  estate,  thus  olending  the  two  properties  together, 
then  the  person  answering  the  description  of  heir  to 
the  real  estate  will  be  absolutely  entitled  to  both  the 
real  and  personal  estate :  (Johnson  v.  Kelly,  2  Ves.  885  ； 
Rote  ▼.  ^t$e^ 17  ib.  347.)  Nor  will  the  construction  be 
▼aiied  by  the  circumstance  that  the  gift  to  the  heir  is  in 
the  nn^lar  number,  and  there  are  several  persons  required 
to  fill  that  cfaaracter  ；  as  where  there  is  do  male  heir,  and 
several  daughters  succeed  as  coheiresses :  {Mountey  v. 
Blamirej  4  Rum.  384.) 

Heir*  may  he  construed  to  mean  cAiWren.] —Under  certain 
rircumstanoes  the  word  heirs  may  be  explained  to  mean 
children  ；  as  in  a  case  where  a  bequest  was  to  A.  and  her 
heirs  {sav  children),  (Trotter  v.  Trotter,  4  Mad.  361);  and 
in  Latfeday  v.  Hopkins  (Ambl.  273),  Sir  T.  Clarke,  M.  R.， 
held  that  a  bequest  "  to  my  sister  B.'b  children,"  was  a 
snfficient  ground  for  construing  a  distinct  bequest  "  to  my 
sister  L.'»  heirs"  to  mean  children  ；  and  although  one  of  the 
children  died  in  the  testator's  lifetime,  leaving  issue,  yet  it 
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，a8  held  that  one  only  survWing  child  at  the.  death  of  the 
testator  was  entitled. 

AUeratiotu  effected  in  the  law  respecting  devises  to  heirs 
modern  enactments.'] 一 Previously  to  the  Wills  Act  (1 Vict, 
c.  26)  a  devise  by  the  testAtor  to  his  heir-at-law,  whether 
under  that  term  or  by  any  other  description,  would  bare 
been  void,  and  the  heir  would  htLve  taken  in  that  character  by 
descent,  and  not  aa  a  devisee,  unless  the  estate  he  took  luider 
the  will  was  of  a  different  quality  from  that  which  he  would 
have  taken  by  descent  ；  as,  for  example,  where  an  estate  for 
life  was  given  to  him,  with  limitations  over  in  strict  settle- 
ment, or  where  the  devise  was  to  daughters  (coheiresses-mt- 
law),  in  which  latter  case  they  would  have  taken  as  joint 
tenants  with  benefit  of  survivorship,  and  not  as  coparceners 
(Cro.  £liz.  431)  ；  or  to  one  of  several  coheirs  or  coheiresses 
(Co.  Litt.  163  b) ;  in  all  of  which  cases  they  would  have 
taken  as  devisees  by  purchase,  and  not  br  descent.  But  now, 
the  above-men  tioned  act  expressly  provides,  that  where  any 
land  shall  have  been  devised  by  any  testator  who  shall  die 
after  the  31st  day  of  December,  1833,  to  the  heir,  or  to  the 
person  who  shall  be  the  heir  of  such  testator,  such  heir  shall 
be  considered  to  have  acquired  the  land  as  deviaee,  and  not 
by  descent :  (sect.  3.) 

Devise  to  heir'at-law  or  next  of  kin  void  for  uncertaiafyJ] 
一 A  devise  to  the  testator's  heir-at-law  or  next  of  kin  has 
been  held  void  for  uncertainty,  and  the  property  was  direcled 
to  be  distributed  according  to  the  Statute  of  DistributioDs : 
(Lowndes  v.  Stone^  4  Ves.  649.) 

What  persons  are  included  under  ike  term  legal  repreMoUa- 
tiven,'] 一 rhe  term  " legal  representatives "  has  ftlso  afibided 
a  subject  of  perplexing  controversy  ；  but  it  appeare  to  be 
now  deciaea  that  it  is  synonymous  with  the  wonls  "  next  of 
kiu，"  and  as  descriptive  of  such  persona  as  in  case  of  intes- 
tacy would  be  entitled  to  the  personal  estate  under  the 
Statute  of  Distributions,  and  not  the  executors  or  adminis- 
trators of  the  deceased:  (Robinson  v.  Smith,  6  Sim.  47.)  But 
a  fnfi  to  the  " legal  representatives  ，,  will  not  apply  to  the  next 
of kin  where  those  words  are  used  as  mere  words  ofUmitatioD  ； 
as  In  the  instance  of  a  bequest  to  A.  and  hb  legal  represents* 
tives  ；  for  in  that  case,  the  bequest  will  be  construed  in  the 
same  way  as  if  limited  to  A"  his  executors  and  adininistn> 
tors,  and  thus  pass  the  absolute  interest  to  him  {Luf[ur  ▼. 
Harman, 1 Cox,  250);  and  the  construction  wUl be  the 
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same  if  the  limitation  to  his  representatives  has  been  pre- 
ceiled  by  an  express  estate  for  life  (Pierce  v.  Strange,  6  Mad. 
159)；  and  where  the  word  "assigns"  is  annexed  to  " ex- 
ecutors aod  administrators,'*  they  have  alwajs  been  con- 
strued to  be  used  as  words  of  limitation,  and  not  as  desi^at- 
ing  the  next  of  kin:  (Graffley  v.  Humphage, 1 Bear.  46.) 

Executors  or  adminUtratora  mil  not  generally  take  bene- 
ficiaUy  mder  a  bequest  made  to  them  in  that  character,] 一 
Where  the  bequest  was  to  the  executors  and  adminiatratora 
of  a  party,  questions  frequently  arose  as  to  whether  the 
execatora  or  administrators  would  take  beneficially,  or  the 
property  was  to  be  administered  by  them  as  part  of  the  per- 
sonal estate  of  their  testator  or  intestate.   But  the  law  upon 
this  subject  is  now  pretty  clearly  settled  by  the  act 11 Geo. 
4  & 1 WilL  4,  c.  40，  by  which  executors  are  expressly  ex- 
daded  from  taking  beneficially  by  virtue  of  their  office,  even 
of  the  undisposed  residue  of  the  personal  estate  of  their 
testator.    StiU,  this  does  not  prevent  a  testator  from  con- 
ferring the  benefidal  mterest  upon  either  his  own  executors 
or  the  executors  of  any  other  person  (^Watts  v.  Taylor, 
8  Sim.  241 ), if  he  employs  the  proper  terms  for  the  purpose : 
(see  the  form  of  a  bequest  of  tne  residue  to  executors  for. 
their  own  benefit,  2  Con.  Prec.,  Part  VII.,  No.  XXIIL, 
clause 10,  p.  761,  2nd  edit.  ；  see  also  bequests  of  legacies  to 
exeeatora  for  their  own  benefit,  id.  ，'6"  No.  XXIL,  clauBe  28, 
p.  749，  2nd  edit.)   It  may  be  proper  also  to  suggest,  that 
whenerer  legacies  are  given  either  to  executors  or  trustees, 
it  will  be  proper  to  state  whether  such  legacies  are  so  ffiven 
18  a  oompensation  for  their  trouble  in  discharging  the  duties 
of  their  office,  bo  as  to  prevent  any  questions  from  being 
afterwardfl  raised,  in  case  they  should  renounce  or  become 
incapable  to  exercise  the  office,  as  to  whether  they  should 
rtiU  De  entitled  to  claim  their  legacies  ；  for  notwithstanding 
the  general  rule  seems  to  be  against  the  claim,  it  is  always 
the  safer  plaii^  by  an  explicit  statement,  to  remove  all  doubt 
whatever  upon  the  subject. 

What  persons  are  includea  under  a  bequest  to  the  next  of 
hjLj  一  A  bequest  to  the  next  of  kin  will  include  such 
penoDs  only  as  strictly  correspond  with  that  description 
{Brandon  v.  Brandon^  3  Swanst.  312);  consequently  it  will 
not  indude  either  a  husband  or  a  wife :  (NichoUs  v.  Savage^ 
cited 18  Ves.  53.)  And  even  where  a  bequest  was  to  "my 
next  of Idn  as  if  I  had  died  intestal ち" the  latter  words  were 
not  considered  snfficient  to  indicate  an  intent  to  include  all 
[p.  C. 一 vol.  ii.]        3  T 
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Buch  persons  as  would  be  included  under  that  statute  in  the 
case  of  intestacy :  {Oarrick  v.  Lord  Camden,  supra.)  Hie 
term  "next  of  kin"  comprehends  those  onlj  who  properij 
answer  to  the  appellation,  to  the  exclusion  of  perBona  wbo 
claim  by  representation  under  the  express  clauae  of  tbe 
statute  22  &  2S  Car.  2，  c. 10,  explained  bj  statute  29  Car.  2, 
c.  30  (Elmesley  t.  Young,  2  Myl. &  Kee.  82)  ；  and  thus, 
Burvmnff  brotherfl  and  sisters  would  exclude  nepbewn  And 
nieces,  the  children  of  deceased  brothers  or  sisters,  or  a 
living  child  or  grandchild,  the  issue  of  a  deoeased  child  or 
grandchild :  (5mt7A  v.  Campbell, 19  Ves.  400.)  Bol 
in  a  modern  case,  in  which  a  question  aroce  as  to  wfaa 
were  entitled,  under  the  ultimate  limitation  in  a  nuoriapa 
settlement  in  favour  of  such  person  or  penona  as  a&aJl  be 
the  next  of  kin  to  E.  M.  at  toe  time  of  her  decease  P  and 
£.  M.  died  leaving  a  child,  and  also  her  father  and  mother, 
each  of  whom  claimed  one  eaual  third  share  of  the  propeitj 
as  next  of  kin;  Lord  Lansdale,  M. え， decided  that  the 
parents,  though  postponed  oy  the  Statute  of  DistribvitioDs 
to  children,  were  nevertheless  entitled  with  the  ch3d  con- 
currently as  being  of  equal  decree.  His  Lordship  oboexred, 
" All  writers  on  the  law  of  England  appear  to  ooncor  ib 
stating  that  in  an  ascending  and  descending  line,  the  psra^ 
and  children  are  in  on  equal  degree  of  kindsed  to  the  pro- 
posed person  ；  and  I  thiak,  that  except  for  tbe  purpose  cf 
administration  and  distribution  in  the  case  ot  intestacj,  and 
except  in  cases  when  the  simple  expression  may  be  oon  trolled 
by  the  context,  the  law  of  England  does  consider  them  to 
be  in  equal  degree  of  consangmnitj.  The  law  of  England 
さ ves  a  preference  to  the  child  over  the  parent  in  distribu- 
tion; but  I  think  we  cannot,  therefore,  conclude  vitb 
respect  to  every  distribution  of  property,  made  in  words  to 
give  the  same  to  persons  equally  next  of  km,  the  parents 
are  to  be  held  more  remote  than  the  child :"  ( fVkufy  v. 
Mangles,  Rolls,  30th  July,  1841, 4  Jar.  717.) 

As  to  the  term  relatums.'] 一 A  bequest  to  relations  is  con- 
strued to  mean  such  penons  as  would  be  entitled  to  the 
pereonal  estate  according  to  the  Statute  of  Distributions, 
and  it  seems  there  will  be  no  difference  in  the  ooostrnc* 
tion,  whether  the  gift  relates  to  real,  or  to  personal  estate 
(1 Taunt.  263),  or  whether  the  term  be  used  in  the  singukr, 
or  in  tbe  plural  number,  the  term  oeiiig  regarded  as 
nomen  coUecHvum,  and  not  as  applicable  to  any  single 
indiTidual.  And  the  coDfitraction  will  be  the  same,  eten 
where  the  term  relations  is  nreoeded  by  the  word  "iMr," 
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{Wkkhome  t.  Harris,  2  Ves.  sen.  527),  although  it  seems 
if  tlie  word  "  nearest^'*  is  associated  mth  it,  then  the  next 
of  kin,  strictly  so  called,  will  take,  to  the  exclusion  of  those 
who  would  be  entitled  under  the  Statute  of  Distributions. 

Gifts  to  poor  relatioM,  jre.  how  construed^ れ〕 一 Perplex- 
ing questions,  which  have  involyed  some  oontranety  of  deci* 
aoDB,  haTe  ftriaen  {Widmare  v.  fVoodroffe, 1 Amb.  636) 
where  the  term  " poor,"  or  "the  most  deserving,'*  or 
" the  most  neoeantous  ，，  has  been  superadded  to  the  word 
"relations;"  but,  generally  speaking,  those  terms  annexed 
hMre  been  considered  too  vague  and  uncertain  to  point  out 
the  particular  objects  intended,  or  to  vary  the  construction 
the  word  relations,  standing  Bimply  and  alone,  would  other- 
wise hare  borne:  (Widmare  v.  Woodroffe,  sup.)  Still,  when 
tided  by  the  context,  bequests  to  poor  rdatioDs  have  been 
construed  aa  charitable  b^uesta,  ana  have  been  supported 
aoooidhigly,  unless  where  the  gift  has  been  of  real  estate, 
or  A  charge  upon  lands  or  things  savouring  of  the  realty, 
in  which  cue  the  gifl  will  be  clearly  void  under  the  Statute  of 
Mortmain  ••  {HoUy.  Attorney- General,  Bolls,  28  July,  1829.) 

When  a  gift  to  poor  reUuioM  has  been  eatutrued  a  charts 
toWc  bequest,] 一 Where  gifts  to  poor  relations  have  been  most 
frequently  Bapported  as  charitable  dispositions,  has  been 
wbere  a  discretionaiy  power  of  distribution  in  favour  of  the 
ebjeets  embraced  by  the  term  has  been  conferred  either 
upoa  the  executors  or  trustees  of  the  will ( Woolrtdge  v. 
Bnuuden,  AmbL  507):  or  where  the  testator  points  out 
the  particular  objects  of  the  gift  ；  as  for  "  the  purpose  of 
pQttmg out  poor  relations  apprentices"  {Attorney'  General  v. 
^cc, 17  Ve«.  371);  or  where  it  is  apparent  from  the 
context  thai  charity  is  the  testator's  main  object  ；  as  in  the 
case  of  Mahon  v.  Savage  (1 Sch.  &  LeE 111),  where  a  testator 
beqaeatbed 1000/.  to  his  executor  to  be  distributed  amongst 
his  (the  testator's)  poor  relations^  or  such  other  ohjecU  of 
charity  as  he  should  mention  in  his  private  instructions.  He 
left  no  iiMtructioiis  ；  yet  Lord  Redesdale  held  that  the  testa- 
tor，fl  deslffn  was  to  give  to  them  as  objects  of  charity,  and 
not  mere^  m  relationB.  His  Lordship  also  considered  that 
tbe  exeeaton  had  a  discretionary  power  of  distribution, 
•nd  thftt  such  bequest  need  not  include  all  the  testator's  poor 
editions. 


AMtotkeiime  at  which  the  obfectt  are  to  be  ascertained  who 
claim  under  a  bequest  to  the  next  of  kinJ] 一 With  respect  to  the 
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time  at  which  the  objects  are  to  be  ascertained  wbo  are  to 
take  under  a  bequest  to  the  next  of  kin,  thu  will  depend 
upon  whether  the  gift  is  to  the  testator's  next  of  kui,  or 
to  the  next  of  kin  of  some  other  person. 

Where  the  gift  is  to  next  of  kin  of  the  testator.^ 一 It  the  gift 13 
to  the  next  of  kin  of  the  testator,  whether  it  be  direct  or 
preceded  by  a  previous  life  estate,  or  other  limited  interal. 
It  will  in  either  case  vest  the  property  in  Rich  persons  as 
come  within  the  description  of  the  testator's  next  of  kin  st 
the  time  of  his  decease.  The  only  difference  being,  thai  in 
the  latter  case  the  gifl  to  the  next  of  kin  is  subject  to  the 
preceding  life  or  other  limited  interest:  (Hdrrimgitm  t. 
Harte, 1 Cox,  131.) 

Where  thegift  is  to  next  of  kin  of  another  person.] ~ Where 
the  gifl  is  to  the  next  of  kin  of  another  peraon,  the  objects 
cannot  be  ascertained  until  ailer  that  penon's  decease,  mod 
will  then  Test  in  such  parties  as  shall  first  sustaiB  thti 
character,  without  any  reference  as  to  the  tune  at  wiuek 
the  distribution  is  directed  to  be  made:  (Damverg  t. 
•Eurl  of  Clarendotiy 1 Vern.  35  ；  Cmtryf  Ccimam, 
9  Ves.  319.)  But  if  the  person  to  whose  next  of  km 
the  beauest  is  made  be  dead  at  the  time  the  will  is  made, 
or  should  die  during  the  teatator's  lifetime,  then  the  ^pft  will 
Test  in  all  such  objects  as  answer  the  description  of  hia  next 
of  kin  at  the  time  of  the  testator's  death  :  (  Vanx  t.  Hemder- 
ton, 1 Jac.  &  388,  n.)  But  if  the  gifl  be  restricted  to 

the  next  of  kin  living  at  the  time  of  distribution,  then,  it 
seems,  a  doable  qualihoation  will  be  necessary  ；  or,  in  otber 
words,  it  will  be  necessary  for  the  claimant  to  fill  the 
character  of  next  of  kin  at  the  time  of  the  testator's  demth, 
and  also  to  survive  the  specified  period  of  distribution :  (  Spink 
V.  Lewis^  3  Bro.  C.  C.  355;  HoUatoay  v.  HoUowa^,  5  Yes. 
339.) 

Testator  may  confine  the  gift  to  such  permmt  anfy  as  skall 
answer  the  description  at  some  particular  perwd.]— The  nle 
we  have  just  mentioned  does  not,  however,  prevent  a  testator 
from  expressly  directing  that,  upon  the  happening  of  oertain 
events,  the  persons  answering  the  description  of  next  of  kin 
at  that  particular  period  shall  be  the  objects  of  the  gift  ； 
consequently  persons  answering  the  description  at  that 
time  would  be  entitled,  without  any  reference  as  to  whether 
or  not  thejr  sustainod  that  character  at  the  time  of  the  death 
of  the  testator :  (Long  v.  BlackaU^  3  VeB.  386.) 
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WAem  the  gift  is  to  the  relations  or  next  of  kin  of  a  par- 
tjCM^r  iiam«.] — A  gift  to  relations  or  next  of  kin  of  a  par- 
ねぶ uUr  name,  will  operate  as  namen  coUecti 讓， and  include 
aU  pewons  of  the  name  in  equal  degree,  whether  the 
subject-matter  of  the  gift  consists  of  real,  or  of  personal 
eatJite :  {Fyot  v.  Pgot, 1 Ves.  sen.  335.)    And  a  devise  to 
Direst  relations  of  a  particular  name,  will  entitle  parties  to 
take  under  that  description^  although  in  strictness  they  are 
^ot  the  nearest  relations  of  the  testator.  Thus,  for  example 
if  property  waa  given  to  be  divided  between  the  nearest 
reJjtacjDfi  of  the  testator,  viz.,  the  Greenwoods,  the  Everetts, 
デ d  the  Downes,  the  Everetts,  although  not  in  so  near  a 
4fg^  of  relation^p  to  the  testator  m  the  Greenwoods  and 
t^e  Downea,  would  neverthelcM  be  entitled  to  take  under  the 
ナス e  description :  {Greenwood      Greenwood,  cited 1 Bro. 
や C.  30,  n.)  But  a  woman  who  is  a  relation  marrying  one  of 
the  namerequired  will  not  thereby  become  entitled  to  partici- 
pate m  the  gift  ；  neither  will  the  voluntary  assumption  of  the 
rwjuired  name  entitle  a  party,  originally  of  another  name,  to 
«pport  his  claim  under  a  devise  of  the  above  kind;  for 

1^?^^  -  adapted  himself  to  the  description,  yet  it 
wooid  be  coMidered  to  be  contrary  to  the  testator's  inten* 
ち on  that  he  should  be  allowed  to  take  under  it :  (LeUth  r. 
Leighy  15  Ves.  92.)  ^ で 

や to  the  Umeaiwhich  the  party  should  answer  the  prescribed 
^«aliAoz<i<m.J~The  time  at  which  the  party  must  answer  to 
t^e  prescribed  qualification,  will  depend  upon  the  nature  of 
th« interest  he  takes  in  the  property.  If  he  is  to  take  a 
Teste^  estate,  whether  rach  estate  be  in  possession,  or  in 
rem^ や r,  or  reyersion,  it  is  essential  he  should  answer  the 
r^Qired  descnption  at  the  time  of  the  testator's  decease  ： 
i^Bom  V.  Smith,  Cro.  Eliz.  532  ；  Jobsoti's  case,  ib.  576.)  But 
wlier^  the  party  is  to  take  a  contingent  or  executory  estate, 

賣^ 7  hw  estate  is  preceded  by  gift  in  fee  simple,  subject 
1»  a  hmiution  over  by  wav  of  executory  devise  in  his  favour 
m  case  the  first  devisee  shall  die  under  the  age  of  twenty- 
^  years,  or  without  leaving  any  issue  living  at  the  time  of 
bis  dMease,  it  will  be  sufficient  if  he  acquires  the  prescribed 
ヌ lulificationat  anytime  before  the  happening  of  the  con- 
txDgency :  (JPyot  v.  Pyot,  2  Ves.  sen.  335.) 

Ctmttructhn  offhe  term  "/am き"] 一 The  term 
btf  been  construed  io  a  varHstv  of  ways,  depending  in  great 
measnre  upon  other  worda  in  the  will,  with  which  it  has  been 
MiociatocL   Sometimes  it  has  been  construed  to  mean  the 

3  T  3 
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heir  upon  whom  the  family  estate  is  to  devolve  ；  flomedmes 
to  mean  children  ；  at  others  to  signify  relatiooB  or  next  of 
kin,  and  not  unfrequently  it  has  been  treated  as  so  Tapue 
and  uncertain  an  expression  as  to  render  the  devise  Told 
altogether  for  uncertainty. 

Where  the  term  "family "  is  considered  tj^nanymous  with 
"Aeir."] — Where  lands  have  been  devised  to  a  stock  or 
house,  it  has  been  construed  to  mean  the  heir  who  inherits  the 
property  of  that  stock  or  house  (Caunden  v.  Clerke,  Hob.  29  ； 
Chapman、8  case,  Dy.  333b)  ；  as  in  the  case  of  a  devise  to  C. 
and  her  heirs  for  ever,  upon  the  fullest  confidence  that  after 
her  decease  she  would  devise  the  property  to  his  (the  teHator's) 
family,  which  was  held  to  be  a  trust  for  the  testator's  heir : 
{WHghtY.  Atkyns, 17  Ves.  255;  Coop.  Ill  ； 1 Torn.  143.) 
A  similar  construction  was  also  adopted  where  the  devise 
was  to  bis  sister  C.'s  family,  to  go  in  heirship  for  erer: 
(Doe  d,  ChaUaway  v.  Smith,  5  Man.  &  Selw.  126.)  But  it 
seems  that  this  construction  has  onlj  been  allowed  to  prevBil 
in  the  case  of  a  devise  of  real  estate,  and  woald  not  be 
applied  to  a  bequest  of  personal  property  ；  and  it  is  even 
doubtful  whether  it  would  be  applied  to  gifts  embracing 
both  the  real  and  personal  estate. 

Where  the  word  family  has  been  considered  to  mean 
children,] 一 In  some  cases,  as  we  have  just  before  remarked, 
the  word  family  has  been  considered  to  mean  children  ；  as 
where  a  testator  devised  the  remainder  of  his  estate  to  be 
equally  divided  between  his  brother  L.'s  and  sister 
family,  in  which  case  it  was  held  that  the  word  family 曹 m 
to  be  construed  as  synon^'inous  with  childrai,  and  that  the 
children  of  the  brother  and  sister  took  both  the  real  and 
personal  estate,  and  that  they  took  per  capita:  (M^Lerotk 
V.  Bacon,  5  Ves. 159  ；  Doe  d.  ChaUaway  v.  Smith, 
And  in  general a  power  to  appoint  to  A.  and  her  &mily, 
will  be  held  to  include  her  and  ner  children  ；  but  her  lu:^: 
band,  unless  the  term  is  aided  by  the  context, 曹 ill  be  ex- 
cluded ； but  if  80  aided,  he  may  be  indaded  by  it,  as  in 
the  case  of  M*Leroth  v.  Bacon  («tfp.),  in  which  case  s 
direction  to  a  trustee  to  pay  a legacy  as  he  should  counder 
most  benencial fgr  A.  and  her  family,  was  considered  suffi- 
cient to  include  him,  although  the  court  at  the  same  time 
admitted  that  in  general  under  a  power  to  appoint  to  A., 
the  husband  would  be  excluded. 


Where  the  word  family  has  been  construed  to  mean  nezt  of 
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kirn  or  rtlatunu.'] 一 Where  the  word  family  has  been  con- 
strued to  mean  next  of  kin  or  relations,  has  been  where,  bjr 
the  context,  the  testator  has  shown  he  used  the  term 
as  synoDymous  with  "  kindred  "  or  "  relations  ；"  as  in  a  case 
where,  after  bequeathing  her  property  to  her  sister  for  life, 
whom  she  made  her  executrix,  the  testatrix  declared  it  to 
be  her  desire  that  she,  the  sister,  should  bequeath  it  at  her 
own  death  "  to  those  of  her  oum  family,  what  she  has  in  her  own 
power  to  dispose  oj  that  was  mine"  in  which  it  was  held  that 
the  expression  of  "her  own  family  "  was  equivalent  to  of 
her  own  kindred,"  or  of  her  own  relations,"  and  that  she  not 
ha^g  exercised  that  power,  it  was  therefore  a  trust  for  her 
next  of  Km. 

Where  the  word  family  heu  been  rendered  void  for  uncer- 
tamhf.'] 一 But  it  has  sometimes  happened  that  the  term 
" lanulv  "  has  been  used  in  so  vague  a  manner,  as  to  render 
the  sin  void  for  uncertainty  ；  as  where  a  testator  gave 
*nold  estates  to  his  brotner  T.  H.  for  ever,  hoping  he 
tinue  them  in  the  family,  which  was  considered  too 
te  to  create  a  trust,  as  the  words  did  not  clearly 
demonstrate  an  object:  {Harland  Trigg 、 1 Bro.  C.  G. 
142.)  So  also  where  a  testator  bequeathed  residuary, 
real,  and  personal  estate  to  his  wife  for  life,  and  after  her 
decease,  one  half  to  his  wife's  family,  and  the  other  ha\f  to 
kit  brother  and  sister's  family 、  share  and  share  alike,  and 
it  appeared  that  the  testator's  wife  had  one  brother,  who 
had  two  children,  and  the  testator  had  one  brother  and  one 
aster,  each  of  whom  had  children,  and  there  were  also 
children  of  another  sister,  who  were  dead,  the  court  held 
that  apoo  these  facts  the  aevises  were  void,  for  the  uncer- 
tainty in  each  case  as  to  who  was  meant  by  the  word 
"family;'*  and  in  the  latter  case,  also,  from  the  uncer- 
tainty whether  it  applied  to  the  family,  as  well  of  the 
deceased,  as  of  the  surviving  sister :  {Hayter  v.  JoinviUe, 
3  East,  172.)  And  where  a  testatrix  gave  the  residue  of 
her  effects  to  be  equally  divided  between  her  said  daughters 
(to  whom  she  had  previously  bequeathed  certain  legacies 
in  trust  for,  free  from  the  control  of  any  husband  for  lifCf 
and  after  their  decease  for  their  respective  children)  and 
their  husbands  and  families,  the  beauest  was  held  to  be 
▼Old  for  uncertainty,  and  Sir  L.  Shaawell, V.  C.，  observed, 
the  word  "family" ib  an  uncertain  term,  it  may  extend 
to  grandchildren  as  well  as  children.  The  most  reason - 
able  construction  is  to  reject  the  words  "husbands  and 
families,'"   And  it  was  accordinglj  decreed  that  the  daugh* 
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ters took  the  residue  absolutely  as  tenants  ia  commoo : 
(RolnMon  t.  Waddehw,  8  Sim.  134.) 

What  persons  wiB  be  included  under  a  derue  to  servuRU.'] 一 
A  bequest  to  servants  generally  will  include  in  and  out  door 
servants,  but  not  stewards  of  courts,  or  other  temporary 
servants,  or  persons  hired  by  the  job  :  {Totrnsend  v.  H'tfmi- 
haniy  2  Vera.  546  ；  ChUcot  v.  Bromley, 12  Yes.  ]  14.)  And 
if  a  testator  bequeaths  legacies  to  a  certain  number  of 
his  senrantB,  and  he  has  in  fact  more  than  the  specitK'il 
number,  it  seems  they  will  all  be  entitled,  otherwise  xh^ 
devise  would  fail  for  uncertainty :  (SUech  y.  Thoringiou^ 
2  Ves.  564;  Gawey  v.  Hilberi, 】9  Ves.. 125  )  But  to 
prevent  anj  questions  from  being  raised  upon  the  subject, 
the  proper  course  will  be  to  ascertain  what  particular 
number  and  kind  of  servants  the  testator  intends  to  be  the 
objects  of  his  bounty,  and  then  to  describe  them  accord- 
ingly: (tee  forms  of  bequests  of  legacies  to  servants,  2  Con. 
Free.,  Fart  VII.,  No.  XIV.,  clauses  4  to  8  inclosive. 
p.  705，  2nd  edit.  ；  tU  ib.  No.  XVI. ，  clauses  10&ll,p.71I ; 
see  also  forms  of  gifts  of  anQuities  to  serrants,  id.  ib.  qLlvh^ 
II  & 12,  pp.  705,  706.) 
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CHAPTER  IV. 

DESCRIPTION  OF  THE  PROPERTY  INTENDED  TO  BE 

DEVISED. 

L  As  TO  Devises  of  Lands  and  Chattels  Real. 
IL  Beqcbsts  of  Chattels  Pebsonal,  akd  othbs  PebsonaIi 


Fropkbtt. 
HL  Of  thb  RisiDUABY  Clause. 


I.  As  TO  Dbyisbs  of  Lands  and  Chattels  Real. 

Thx  statute 1 Vict.  c.  26，  has  remedied  many  of  the 
inoonyeniences  which  formerly  arose  through  inadvertence 
in  describing  the  property  intended  to  be  devised,  par- 
ticularly when  it  consisted  of  lands  held  under  various 
tenures,  as  freehold,  leasehold,  and  copyhold,  all  occupied 
together  and  designed  to  pass  under  one  general  descrip- 
tion, bat  deficril^d  in  terms  applicable  to  the  freehold 
portion  of  the  property  only,  m  which  case,  unless  it 
appeared お m  some  expressions  in  the  will  that  the  testator 
intended  to  comprehend  the  leaseholds  or  copyholds  as 
well  as  the  freeholds,  the  latter  property  only  would  have 
been  held  to  pass :  (Th(mp9on  v.  Latoley,  3  Bos.  &  Pull, 
308.)  In  cases  also  where  the  testa tor^B  power  of  testa- 
menUiy  disposal  arose  from,  a  power  of  appointment,  his 
intention  was  oftentimes  thwarted  by  his  having  omitted  to 
employ  any  expressions  in  his  will  indicative  of  an  intent 
to  exercise  tnis  power,  in  which  instance,  according 
to  the  rule  laid  down  in  Sir  Edward  Cure's  case  (6  Co. 
17b),  a  devise  without  reference  to  the  power  would  have 
no  eflect,  nnlesB,  for  want  of  any  other  property  in  the 
testator  beyond  that  over  which  he  had  a  power  of  ap- 
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pointment,  the  will  must  otherwise  have  been  ioopentiTe 
altogether.  In  the  case  of  personal  estate,  therefore, 
an  omission  to  refer  to  the  power  must  generally  haye 
proved  fatal,  because  every  person  is  possessed  of  some  per- 
sonal property  or  other  upon  wnich  the  will  could 
operate;  and  the  court  have  never  looked  beyond  the  will. 


satisfy  the  terms  of  the  bequest  ；  neither  would  the  comt 
have  looked  into  the  state  of  the  personalty  at  the  time  the 
will  wafi  made,  or  at  the  death  of  the  testator,  in  order  to 
collect  his  intention  ；  aud  so  strictly  was  this  rule  adhered 
to,  that  an  inquiry  of  this  nature  has  been  refused,  notwith- 
stiinding  the  testatrix  had  given  the  precise  sum  she  icas 
empowered  to  dispose  of,  and  had  no  other  fund  out  of 
which  the  bequests  could  have  been  satisfied :  (Jones  r. 
Tucker,  3  Mer.  533.) 

Alterations  effected  by 1 VicL  e.  26.] The  evils  abow 
enumerated  have  been  much  lessened,  if  not  altogether 
removed,  by  the  statute 1 Vict.  c.  26，  by  which  it  is  enacted, 
that  a  general  devise  of  the  testator's  lands  shall  include 
copyhola  and  leasehold  as  well  as  freehold  lands,  unless  a 
contrary  intention  shall  appear  by  the  will : (sect.  26.) 
And  with  respect  to  aDpointments  in  exercise  of  powers,  it 
further  enacts,  "  that  a  general  devise  of  real  estate  shall 
include  estates  over  which  the  testator  has  a  general  power  of 
appointment,  unless  a  contrary  intention  shall  appear  by  the 
will " (sect.  27)  ；  and  in  like  manner,  a  beauest  of  the  personal 
estate  of  the  testator  described  in  a  general  manner  is  to  be 
construed  to  include  any  personal  estate  to  which  such 
description  shall  extend,  unless  a  contrary  intention  shall 
appear  by  the  will : (ib.)  As,  therefore,  a  general  devise  of 
the  testator's  lands  will  now  include  copyhold  and  lease- 
hold, as  well aa  freehold  estates,  it  will  be  necessarr  ex- 
pressly to  except  the  two  former  kinds  of  property,  when- 
ever it  is  intended  that  they  shall  not  pass  together  with  the 
freehold  portion  of  the  testator's  property. 

Practical  suggestions, 】 And  notwithstanding  the  many 
advantages  conferred  by  the  above-mentioned  enact-menu, 
persons  penning  wills  cannot  be  too  careful m  being  accurate 
in  their  description  of  the  testator's  landed  property,  and 
this,  more  particularly,  where  any  portions  of  it  are  to  be 
specifically  disposed  of  between  different  devisees,  so  that 
subject-matter  of  each  specific  devise  may  be  distinctlj 
identified  aad  distinguished  from  the  rest  ；  and  wherever,  as 
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often  happens,  some  parts  of  an  estate  or  farm,  where  all  are 
held  under  the  same  denomination,  aa  "  The  Ashton  Estate,,, 
for  example,  consists  of  copyhold  or  leasehold,  as  well  as 
freehold  estates,  it  will,  nevertheless  be  proper  to  insert  such 
复 descriptioD  as  will  include  both  kinds  of  property  ；  still  it 
vill  not  be  necessaiy,  neither  is  it  the  usaal  practice,  to  set 
oat  a long  description  of  the  parcels,  as  is  commonly  done  in 
an  ordinary  purchase  deed,  out  merely  to  insert  a  concise 
description  sufficient  to  identify  the  property  intended  to 
poflB  by  the  devise :  (see  short  form  of  aeyue  of  a  manor  and 
manorial  rights  and  royalties,  2  Con.  Free,  Fart  VII., 
No.  XIV.,  clause  2,  p.  697,  2nd  edit.)  Sometimes  the 
occupancy  of  the  tenant  of  the  premises  has  been  inserted, 
yet  cautions  practitioners  have  considered  it  a  more  prudent 
coarse  to  omit  any  reference  to  the  occupancy,  lest  it  should 
uol to  correspond  with  the  tenancy  of  some  portion  of  the 
deTised  property,  although  it  seems  an  error  in  this  respect 
would  DOt  prejudice  the  devise,  if  the  description  given  by  the 
will  is  sufficient  to  identify  the  parcels  in  all  other  respects : 
(see  the  form  of  a  specific  devise  of  a  farm  consisting  both 
of  freehold  and  leasehold  property,  2  Con.  Prec"  Fart  VII., 
No.  XI.,  clause  2,  p.  681,  2nd  edit.) 

As  to  a  general  devise  of  real  Mtofe.]— The  words  "  all  my 
real  estate,"  will  alone  De  Buflicient  to  comprehend  the 
whole  of  the  testator's  landed  property :  but  unless  brevity 
is  desired,  it  is  the  usual  practice  to  pen  a  clause  of  general 
demise  rather  more  fully,  as  for  example,  "  all  my  freehold 
lands,  tenements,  and  hereditaments,  whatsoever  and  where - 
floerer,  which  I,  or  any  person  or  persons  in  trust  for  me,  is 
or  are  seised  or  entitled  to,  whether  in  possession,  reversion, 
remaioder,  or  expectancy  :**  (see  the  form  2  Con.  Free, 
Part  VII.,  No.  I"  clause  2,  p.  642,  2nd  edit.) 

Where  the  devise  is  intended  to  include  kasehold  as  well  as 
/reekM  estate,^ 一 It  copyhold  or  leasehold  property  b  alBO 
to  be  included  in  the  general  devise,  it  will  be  correct  to 
annex  it  to  the  cifl  of  the  freehold  property  ；  as  for  instance, 
all  my  freehold  and  lensehold  lands,**  &c :  (see  the  form  of 
seneral  devise  of  freehold  and  leasehold  property,  2  Con. 
Prec^  Part  VII.,  No.  11.，  clause 1， p.  662, 2nd  edit.;  see  the 
form  of  general  devbe  of  freehold,  copyhold,  and  leasehold 
estates,  id.  ib.  No.  XXVII. ，  clause 1， p.  786.)  But  where 
estates  held  for  A  term  of  yean,  whether  absolute  or  deter* 
nunabie  on  lives,  are  intended  to  be  specifically  bequeathed^ 
and  tiie  testator  derigns  die  legatees  ahall  take  a legal  estate 
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therein,  it 賣 ill  be  nccessarj  to  except,  in  ezprefls  terms,  the 
leasehold  portion  of  the  property  out  of  the  general  deTise, 
otherwise  they  will  be  comprehended  in  the  general  terms  of 
the  devise  ot  the  testator's  real  estate : (1 Vict.  c.  26,  a. が.) 
The  propriety  of  preventing  the  leasenold  preinis«>«  frcm 
passing  under  the  general  devise  is,  that  bein^  diattels, 
although  chattels  real,  they  will  not  come  within  the  opera- 
tion of  the  Statute  of  Uses,  so  that  if  devised  to  the  tmsleea 
of  the  will,  the  latter  could  not,  as  in  the  case  of  a limitatioD 
of  freehold  property,  be  used  as  a  conauit  pipe  to  pass  the 
legal  estate  in  the  legatees  of  the  term  ；  for  the  general  giti 
to  the  trustees  will  invest  tbem  with  the  whole  le^ral  estat«， 
and  render  an  assig:nment  from  them  necessary  to  pass  soch 
legal  estate  to  the  legatees. 

Propriety  of  appointing  the  legatees  of  a  term  as  special 
executors  thereof.] 一 It  is  also  a  common  as  well  as  prudent 
course  to  constitute  the  specific le が tees  of  a  term  of  yemrs 
as  special  executors  of  this  portion  of  the  testamentarj 
estate,  which  will  have  the  effect  of  relieying  the  general 
executors  from  all  liabilities  with  respect  to  it.  This 
is  sometimes  a  matter  of  importance  to  the  latter,  par- 
ticularly where  the  rents  of  the  premises  bequeathed 
bear  any  considerable  portion  to  the  annual  value  of  tke 
property,  or  the  leases  contain  any  stringent  or  burdeodoiDe 
covenants  ；  for  which,  in  fact,  the  executors  contbiae  reepoo- 
sible,  notwithstanding  the  property  has  by  their  aaeent 
become  actually  res  tea  in  the  legatees :  (see  the  form 
appointing  a  special  executor  of  a  term,  2  Con.  Free 
Fart  Vn.,  No.  XXXIV.,  clause  3,  p.  826,  2nd  edit.) 

How  a  bequest  of  leasehold  premises  should  he  pamed.2 一 
In  penning  a  bequest  of  leasehold  premises,  whether  held 
for  a  term  of  years  absolute,  or  determinable  upon  lives,  the 
property  should  be  ooncisely  but  accurately  described  in 
the  same  manner  as  in  a  deyise  of  freeholds,  as  also  the 
term  which  the  testator  has  in  thepremises :  see  the  fi>na 
2  Con.  Free,  Part  VII"  No.  XXXlV.,  clause  2，  p.  826, 
2nd  edit.)  It  will  also  be  correct  to  add  to  the  bequeat  "  «B 
the  teetator'fl  estate,  interest,  and  right  of  renewal  therem :" 
(see  the  form  2  Con.  Prec,  Part  VII.,  No.  XIV.,  clauae  9, 
p.  702，  2nd  edil.)  This  addition  was  formerly  more  oeoee- 
Bary  than  at  the  present  day,  because,  notwithstandmj^  H 
was  a long  established  rule  that  a  ffeneral  bequest  of  lease* 
holda  would  haye  comprehended  aQ  such  leaauiold  ettatetai 
き testator  iras  poBsessed  of  at  the  time  of  hia  deoeaae,  with- 


1 


W1J-CS-]       DBSCEIPTION  OF  THE  PHOPERTT.  759 

out  any  reference  to  the  time  at  which  he  became  possessed 
of  them  (^Churchman  v.  Ireland, 1 Russ.  &  Myl.  251),  the 
law  was  otherwise  in  the  case  of  a  specific  bequest  of  a lease- 
hold estate,  which,  if  the  term  had  been  renewed  subse- 
quently to  the  will,  would  have  been  a  revocation  of  the  gifV, 
unless  some  other  expressions,  beyond  the  specific  disposi- 
tion, had  been  annexed  to  the  bequest,  from  which  an 
intent  to  pass  the  benefit  of  future  renewals  might  rea- 
sonably have  been  inferred :    (James  v.  Dean, 11 Ves. 
385  ；  Back  v.  Kett,  Jac.  534.)  Yet,  whenever  the  general 
words  were  sufficient  to  express  that  intent,  then  the  re- 
newed leases  would  bave  passed  ；  as,  for  example,  where  a 
testator  added  to  the  bequest,  "  all  bis  right,  title,  and  in- 
terest  ，，  (Abney  v.  Miller,  2  Atk.  593),  or,  "  all  benefit  and 
right  of  renewal " in  the  term         or  any  other  expression 
bearing  a  similar  import.   Nor  did  the  rule  above  laid  down 
affect  equitable  interests  in  leaseholds :  (Attomey- General 
V.  Downing,  Ambl.  572.)   Neither  would  the  act  of  sur- 
rendering a  lease  for  the  purpose  of  effecting  a  renewal 
bave  adeemed  the  previous  bequest  ；  to  have  produced  that 
operation,  the  renewed  lease  must  have  been  actually 
executed :  {Ahney  v.  MtUer,  sup.)  The  cause  of  the  bequest 
becoming  revoked  in  the  above  cases  was  the  ademption  or 
withdrawing  of  the  subject-matter  of  the  specified  gift,  and 
the  renewed  leas ち being  treated  as  an  entirely  ilew  thing, 
was  not  comprehended  in  the  specific  description  contained 
in  the  former  disposition.   In  this  respect  the  law  is  now 
completely  altered  by  the  Wills  Act, 1 Vict.  c.  26，  by  which, 
in  the  absence  of  a  contrary  intention,  a  will  is  made  to 
speak  from  the  testator's  death  ；  so  that  if  the  worda 
employed  in  the  will  are  sufficient  to  describe  the  property, 
it  will  pass  under  that  description,  without  any  reference  as 
to  whether  or  not  any  renewals  were  obtained  prior  or  sub- 
sequentlj  to  the  date  of  the  will. 

Ab  to  copyholds.']  一  As  copyhold  estates  do  not  come 
within  the  operation  of  the  Statute  of  Uses,  it  will  gene- 
rallj  be  aavisable  to  except  them  expressly  out  of  the 
general  devise  of  the  testator's  real  estate,  and  give 
Ibem  direct  to  the  parties  the  testator  intends  shall  have 
them  ；  for  if  included  in  the  terms  of  general  devise  to 
the  trustees  of  the  will,  it  will  be  necessary  that  the  latter 
should  be  admitted  to  the  copyholds,  and  surrender  to 
tbe  derisee's  use,  and  an  admission  thereupon  will  be  re- 
quired to  perfect  his  title  as  complete  legal  owner  of  the 
[p.  c. 一 vol.  ii.]       3  u 
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devised  premises,  and  thus  the  cost  of  one  surreDder  and 
two  admittances  will  be  incurred,  whereas  one  adnuttaoce, 
viz.,  that  of  the  devisee,  would  have  sufficed,  if  the  devise 
had  been  to  him  direct  according  to  the  suggiestioos  aboTe 
laid  down. 

Where  copyhouu  are  to  he  sold.2 一 Even  where  a  testator 
designs  his  copyhold  estates  shall  be  sold  and  converted  into 
money,  lor  any  of  the  purposes  of  his  will,  it  will  be  better 
to  except  them  from  the  general  devise  of  his  real  estate, 
and,  instead  of  devising  them  to  any  one,  to  give  the  trustees 
of  the  will a  mere  authority  to  sell,  so  as  not  to  Test  any 
estate  either  in  them  or  any  one  else,  separate  from  th« 
power  ：  (see  the  form  2  Con.  Prec, お art  VH.,  No.  L, 
clause  5,  p.  634,  2nd  edit.)    By  adoptins:  this  coune  any 
purchaser  in  whose  favour  the  power  is  to  be  exercised  will 
be  in  under  the  will,  and  thus  one  fine  only  will  be  incoired 
(Beal  V.  Shepherd,  Cro.  Jac. 199  ；   Stdyard  v.  Pregion, 
2  >Vill8.  400),  the  legal  estate  will,  in  the  meantime,  descend 
on  the  itestator's  heir-at-law,  who,  if  he  be  volimtanlj 
admitted,  must  pay  his  own  fine,  which,  however,  he  maj 
easily  avoid  by  forfeiture,  as  he  takes  nothing  more  than  a 
mere  dry  and  unprofitable  legal  estate  ；  still,  as  the  lord 
has  an  undoubted  right  to  insist  that  the  proper  person  ditU 
be  admitted,  and  to  seize  after  three  proclamatioDs,  the 
power  of  sale  ought  to  be  exercised  as  early  as  poesible,  in 
order  to  prevent  ibis  consequence  ；  and  if  the  lord  should 
persist  in  demanding  the  admission  of  the  heir,  the  safer 
plan  will  be  to  get  him  admitted,  as  even  the  costs  of  the 
admittance,  and  the  subsequent  surrender  of  one  perBon, 
will  be  attended  with  less  expense  than  if  the  whole  number 
of  trustees  appointed  by  the  will  were  to  be  admitted,  and 
make  such  surrender.   It  will  also  be  advisable,  whenever 
the  heir  is  of  full  age,  to  limit  the  intermediate  rents  and 
profits  to  him,  to  be  applied  by  him  to  the  purposes  of  the 
will,  which  will  constitute  him  a  trustee  for  that  parpose : 
(see  the  form  2  Con.  Prec,  Part  VII.,  No.  I.,  clause  7, 
p.  635,  2nd  edit.)   Another  reason  for  devising  the  inter- 
mediate profits  to  the  heir,  where  the  trustees  are  to  take 集 
mere  autliority,  is  to  prevent  their  power  of  disposing  of  the 
fee  from  being  made  a  cround  for  holding  that  they  are  to 
take  the  inheritance.    It  is  also  advisable  to  restrid  die 
power  of  sale  to  twenty- one  years  from  the  testator's  deatii, 
to  prevent  any  questions  being  raised  as  to  the  power  of  sale 
creating  a  perpetuity :  (see  the  form  2  Con.  Prec"  Part  VII" 
No.  I.，  clause  5,  p.  634，  2nd  edit.) 
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Am  io  ettates  vested  in  a  testator  in  trtut^  or  by  way  of 
mortgage. 飞 一 Estates  vested  in  a  testator  in  trust  or  by  way 
of  mortgage,  even  independently  of  the  Wills  Act, 1 Vict, 
c  26，  wHl pass  under  a  general  devise  of  his  real  estate : 
{Ex  parte  Sergison^  8  Ves.  147.)  Still  the  more  correct 
plan  will  be  to  mention  them  expressly,  and  also  to  point 
out  in  what  manner  thejr  are  to  be  disposed  of.  The 
tunal  way  of  effecting  this  object  is  to  except  out  of  the 
of  general  devise  of  the  testator's  real  estate,  at 
mmencement  of  the  will,  ail  such  estates  as  are  vested 
in  trust  or  by  way  of  mortgage,  which  are  afler- 
devised  to  the  trustees  by  a  distinct  clause  towards 
id  of  the  will:  (see  the  form  2  Con.  Prec.  Part  VII" 
No.  XLIIL,  clause 1, p.  892，  2nd  edit"  id.  Of"  No.  XLIV., 
daaae 1 , p.  906.)  Still  it  is  not  an  unfrequent  practice  for  trust 
and  mortgage  estates  to  be  devised  to  the  trustees  of  the 
vill  by  the  clauses  of  general  devise  to  them  of  all  the 
testator's  real  and  personal  estate:  (see  the  form  2  Con. 
Prec,  Part  VII.,  No.  II.,  clauses 1 and  6，  pp.  641,  643， 
2adedit.) 

A  simple  devise  of  testator's  real  and  personal  estate  sufficient 
A»  comprehend  the  whole  of  his  property.'] 一 The  forms  above 
_  are,  however,  in  reality  rather  more  matter  of 
essentially  necessary  to  the  validity  of  the  will 
'； for  a  nmple  devise  oi  all  the  testator's  real  and 
penonal  estate  will  pass  property  of  whatever  kind  and 
oescripUon  be  may  die  poss^sea;  and  it  may  often  be 
found  prudent  to  adopt  this  concbe  description,  in  prefer- 
ence to  the  longer  ana  more  tecbnical  forms,  particularly  in 
those  cMes  in  which  a  testator,  from  sickness  or  debility,  is 
ill  able  to  endure  the  fatigue  of  having  a  long  instrument 
read  over  and  explained  to  him :  (see  a  very  short  form  of 
will  devuing  all  testator's  real  and  personal  estate  to  his 
wife,  and  appointing  her  his  executrix,  2  Cod.  Prec^ 
Part  VU.,  No.  VII"  p.  472,  2nd  edit.) 

Am  to  tithe 尊 and  land  tax.]  If  a  testator  is  possessed  of 
the  tithes,  or  the  land  tax  arising  or  issuing  out  of  any  lands, 
and  also  of  the  lands  themselves,  and  is  desirous  of  devising 
the  tithes  or  land  tax  to  the  same  devisee  as  the  lands,  care 
must  be  taken  to  devise  the  tithes  or  land  tax  in  express 
temu,  as  well  as  the  lands,  to  the  devisee;  for  neither  tithes 
nor  land  tax  will  pass  under  the  term  appurtenances,  or  any 
other  general  words  applicable  to  the  lands  themselves,  so 
that,  unless  specifically  devised,  they  will  either  descend 
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upon  the  testator's  heir-at-law,  or  be  included  in  a  general 
residuary  devise  of  the  testator's  real  eatate,  if  that  clause 
contains  words  sufficiently  ample  to  embrace  all  the  testator's 
real  property  not  otherwise  disposed  of. 

As  to  lands  contracted  to  be  purchased  bs、  but  not  actually 
conveyed  to,  the  purchaser,"] 一 It  sometimes  happens  that  a 
testator  wishes  to  devise  lands  which  he  has  oontncted  tor, 
but  which  have  not  actually  been  conveyed  to  him.  This 
generally  occurs  where  a  person  has  been  let  into  possessioa 
under  an  agreement  to  purchase,  and  del&ys  oAire  been 
incurred  in  the  completion  of  the  contract  ；  and  difficulties 
have  arisen  upon  the  title  which  it  has  taken  time  to  re- 
move, or  wDicb  may  render  it  doubtful  whether  a  marketable 
title  may  ever  be  made  to  the  premises.  When  this  occurs, 
the  tefltHtor  should  be  asked  whether  or  not  the  intended 
devisee  is  to  have  the  benefit  of  the  purchase  money  iu  case 
of  the  contract  being  rescinded  ；  otherwise  the  devisee  will, 
unless  the  contract  be  actually  complete,  lose  all  beaefit 
under  the  devise  ；  for  he  will  neither  be  entitled  to  the  monej 
agreed  to  be  paid  for  the  intended  purchase,  or  to  have 
other  lands  bought  for  him  in  lieu  thereof  ：  (Broome  t. 
Moncke^ 10  Ves.  597  ；  Sewage  v.  Carroll, 1 Ball &  R. 
265.)  Nor  will  the  devisee  under  such  cbrcumstances 
be  allowed  to  waive  all  objections  and  take  a  defective 
title,  although  the  testator  himself  might  claim  to  have 
done  so  (Collier  v.  Jenkins,  You.  295);  for  after  his  deatli 
the  court  will  not  speculate  on  wbat  he  would,  or  would  not 
have  done  ；  the  only  question  is,  whether  at  Uie  time  of 
death  there  was  an  existing  contract  by  which  lie  wu 
bound,  and  which  he  could  be  compelled  to  perform  ；  for 
that  alone  it  is  that  can  give  a  devisee  a  right  to  call  for 
the  personal  estate  to  be  applied  in  completing  a  purchase : 
(Potter  Potter, 1 Ves.  433；  Radnor  ( Earl  of )  v.  Shafto、 
1 1 Ves.  448.)  But  if  the  contract  is  abandoned,  not  on  account 
of  any  imperfection,  either  in  the  contract,  or  in  the  vendors 
title,  but  on  account  of  circumstances  arising  subsequent! ァ 
to  the  testator's  death  ；  as,  for  example,  where  his  estate 
does  not  afford  the  means  of  paying  the  purchase  money 
within  the  time  prescribed  by  the  terms  of  the  contract,  in 
that  case  the  purchase  money  will  not  sink  into  the  personal 
estate  ；  but  must  be  laid  out  in  other  lands  to  the  same 
uses  as  the  testator  had  devised  the  lands  contracted  for : 
( Whmaker  v.  WhiUaker,  4  Bro.  C.  C.  80.) 


Practiced  suggestions^]  一 The  best  way  of  avoiding  disputes 
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where  the  testator  design き， as  is  generally  the  case,  that  the 
deyisee  shall  have  the  benefit  of  the  devise  at  all  events,  is 
to  add  to  the  devise  a  clause  stating  the  testator's  will  to 
be  that  in  case  of  the  contract  being  rescinded  for  any 
eaoBe  whatever,  that  his  executors  shall  lay  out  the  same 
amoant  of  purchase  moneys  in  the  purchase  of  other  lands 
to  be  conveyed  to  the  Bame  uses  for  the  benefit  of  the 
derisee  as  were  limited  to  him  by  the  will : (see  the  form 
2  Con.  Free.,  Part  VIL,  No.  XXI.,  clauses  4  &  5， 
pp.  737,  738,  2nd  edit.)  To  this  may  be  superadded  a 
cUuae  that  until  an  eligible  purchase  can  be  found,  the 
ezecuiora  shall  invest  the  purchase  moneys  in  some  of 
the  public  stocks  or  funds,  and  pay  the  dividends  in  the 
interim  to  the  devisee :  (Id,  ib"  clause  6,  pp.  738,  739.) 

Wkere  there  is  a  probability  of  the  devised  property  being 
9MJ\  一  When  there  is  any  probability  of  the  devised 
property  being  sold,  and  the  testator  intends  the  devisee 
to  haTe  the  benefit  of  the  purchase  money,  a  clause  to  that 
effect  ooffht  always  to  be  inserted  ；  because  not  only  an 
actual  sale,  but  even  a  contract  entered  into  by  the  testator 
for  the  sale  of  the  devised  premises,  if  it  be  such  as  a  court 
of  eqnitj  would  decree  the  specific  performance  of,  will  be  an 
equitable  revocation  of  the  devise,  leaving  nothing  but  a 
dxy legal  estate  in  the  devisee,  which  he  would  hold  as  a 
tnifltee  for  the  purchaser,  and  which  he  would  be  bound  to 
coDTcnr  to  him  on  the  completion  of  the  purcnase,  without 
the  sh^btest  right  to  claim  the  purchase  money,  which  will 
tben  iorm  part  of  the  testator's  general  personal  estate : 
(Rawlhu  y.Surfjris^  2Ve8.  &  Bea.  885.)  A  doubt  has  certainly 
been  iraggested  (Sug.  on  Wills,  63  ；  Sug.  Vend.  304)，  as  to 
wbether  this  doctnne  was  not  altered  by  the  Wills  Act 
(1 Vict.  c.  26)，  but  the  cases  which  have  since  been  deter- 
mined upon  the  subject  show  clearly  that  such  doubts  are 
altogether  without  foundation,  and  that,  as  well  subsequently, 
ms  previously  to  the  Wills  Act,  the  devisee  will  have  no 
daim  whatever  upon  the  purchase  money.   Thus,  in  Farter 

Earl  of  WinierUm  (5  Beav. 1), a  testator  devised  a  real 
estate  and  afterwards  sold  it.  llie  purchase  was  not  com- 
pleted until  after  the  death,  and  it  was  held  that  the  pur- 
a^MBe  money  belonged  to  the  personal  representatives  of 
the  testatrix,  and  not  to  her  devisees,  notwithstanding  her 
lien  on  the  estate  for  her  purchase  money,  and  notwith- 
ttanding  the 1 Vict.  c.  26,  s.  23,  which  directs  "  that  no 
coDTeyance  or  other  disposition  made  or  done  subsequently 
to  the  execution  of  the  will  or  relating  -to  any  reid  or 
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personal  estate  therein  comprised,  except  an  act  by  wbick 
8uch  will  shall  be  revoked  as  aforesaid,  shall  prereot  the 
operation  of  a  will  with  respect  to  such  estate  or  tntercMt  in 
such  real  or  personal  estate  as  the  testator  shall  ha，e  poorer 
to  dispose  of  at  the  time  of  his  death."  And  £x»nd  T 灿ぉ— 
M.  R.,  observed,  "  the  que3tion  whether  tbe  devisees  cu 
have  my  interest  in  that  part  of  tbe  purchase  maaej  iHiic^ 
was  unpaid,  depends  on  tbe  righto  ana  interests  of  the 
testatrix  at  the  time  of  her  death.  She  had  contracted  to 
sell  her  benebcial  interest  In  e^uit;^  she  bad  alienated  tlie 
land,  and  instead  of  her  beneficial  interest  in  the  land  she 
had  acquired  a  title  to  the  purchase  money.  What  vas 
really  hers  in  right  and  equity  wa8  not  the  land  hut  tbe 
money,  of  which  alone  she  had  a  right  to  dispose,  and 
though  she  had  a  lien  upon  the  land  and  might  have  refused 
to  convey  till  the  money  was  paid,  yet  that  lien  was  a  mere 
security  in  or  to  which  she  had  no  right  or  interest,  except 
for  the  purpose  of  eDabling  her  to  obtain  payment  of  tbe 
money.  Tbe  beneficial  interest  in  the  land  which  she  had 
devised  was  not  at  her  disposition,  but  was  by  her  act 
wholly  vested  in  another  at  the  time  of  her  death  ；  ssd  the 
case  is  clearly  distinguishable  from  cases  in  which  testaton, 
n  otwithstanmD^  conveyances  made  after  the  dates  of  tfaeb 
wills,  have  retained  estates  or  interests  in  the  property  wbich 
remain  subject  to  their  dispositioii.  Being  of  opinion  that 
by  the  contract  the  testatrix  must  in  this  court  be  deemed 
to  have  alienated  the  whole  of  her  beneficial  interest  in  tbe 
estate  ；  that  at  the  time  of  her  death  she  bad 
interest  in  the  land  at  her  disposition,  and  thai  tiie  wfli 
only  passes  that  which  waB  at  her  disposition,  I  am  of 
opinion  that  the  devisees  of  the  land  have  no  interest  in  the 
purchase  money :"  (5  Beav.  8  &  9.) 

Practical  direcHons,'] 一 If,  therefore,  the  testator  intends 
the  devisee  shall  have  the  purchase  money  of  the  devised 
premises,  in  case  they  should  be  afterwards  sold,  it  vQl be 
proper  to  add  to  the  devise  that  in  case  the  deyised  pre* 
imsea  shall  at  any  time  be  sold  or  contracted  to  be  sold  bj  the 
testator,  the  devisee  shall  be  entitled  to  the  purchase  money : 
(see  the  form  2  Con.  Free.,  Part  VII.,  No.  XXI.,  davse  a» 
p.  737,  2nd  edit.) 

Where  devised  premise 雲 are  charged  with  mor^agts.'} 一 
When  a  testator  aevises  any  lands  or  other  property  Uiat  is 
charged  with  any  mortgage  debt,  he  should  luwa^s  sUte 
whe&ex  the  devisee  is  to  take  the  devised  premises  dis- 
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charged  from  or  onerated  with  the  incumbrance:  (see  the  form 
of  a  devise  of  lands  charged  with  the  mortgage  debt, 
2  Con.  Prec,  Part  VIL,  No.  XXI.,  clause  8,  p.  739,  2nd 
edit.  ；  id.  ib.  No.  XXXIV.,  clause  4，  p.  827.)    As  the  law 
formerly  stood,  the  personal  estate  being  considered  to  be 
the  piimarj  fund  for  the  payment  of  debts  of  every  kind, 
the  neir  or  devuee  of  mortgaged  premises  would  have  been 
entitled,  to  call  upon  that  fund  to  discharge  the  mortgage 
(fiope  ▼•  Cope,  2  Salk.  449)  ；  so  that  even  a  direction  from 
the  testator  to  sell  or  mort^;iige  liis  real  estate  for  the  pay- 
ment oi  hu  debts  and  legacies  would  hare  been  insufficient 
to  exonerate  the  personal  estate  from  its  primary  liability. 
Bat  some  Tery  importaat  alterations  have  lately  been  made  in 
the Iaw  in  this  respect  by  the  act 17  Vict.  c. 113,  by  which 
xt  is  enacted,  that  when  anj  peraon  shall,  after  the  dose  of 
the  year  1854,  aie，  seised  of  an ァ estate  or  interest  in  lands, 
or  other  hereditaments  which  is,  at  the  time  of  his  death, 
charged  with  the  payment  of  any  sum  of  money  by  way  of 
mortgage,  and  such  person  shall  not  by  his  will  or  deed 
have  signified  a  contrary  intention,  the  heir  or  devisee  shall 
not  be  entitled  to  have  the  mortgage  debt  discharged  or 
satisfied  out  of  the  personal  estate,  or  any  other  reaf  estate 
of  such  person,  bat  the  lands  or  bereditamento  so  charged 
•hall,  as  between  the  difierent  persons  claiming  through  or 
under  the  deceased  person,  be  primarily  liable  to  the  pay- 
iD€Dt  of  the  mortgage  debt  with  which  the  same  shall  be 
dtiair^^ed,  and  every  part  thereof,  according  to  its  value, 
beanng  a  proportiooate  charge  of  the  mortgage  debts 
chargeable  upon  the  whole  ；  but  nothing  in  this  act  is  to 
afleet  or  diminish  any  right  of  the  mortgagee  on  such  lands 
to  obtain  full  payment  of  his  mortgage  debt,  either  out  of 
the  personal  estate  of  the  deceased,  or  otherwise  ；  neither 
are  toe  rights  of  any  person  claiming  under  a  deed  or  wiU 
already  made  at  or  before  the  first  day  of  January,  1855,  to 
be  affected  by  this  act,  and  to  wluch,  therefore,  the  pre- 
existing  law  remaiiiB  still  applicable. 

n.  BBQUBflTB  OF  ChATTXUS. 

A  general  bequest  of  personal  estate  will  comprehend  the 
testator's  personal  property,  of  every  kind  and  description^ 
idietber  moveable  or  immoveable  ；  consequently,  whenever 
it  is  intended  that  any  particular  parts  of  his  personal 
estate  are  not  to  pass  under  it,  it  will  be  necessary  to 
except  them  in  express  terms.    So,  where  any  specific 
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articles  are  intended  to  be  bequeathed  to  difTerent  indivi- 
duals, and  the  terms  applicaDle  to  one  kind  woald  be 
sufficiently  comprehensive  to  embrace  the  whole,  it  will  be 
necessary  to  except  in  express  words  the  articles  it  is  not 
designed  to  include.  Thus,  for  example,  suppose  a  testmtor 
wishes  to  bequeath  his  household  iiiraiture  to  one  person, 
and  his  plate,  linen,  china,  or  glass  to  another,  it  will  be 
requisite  to  except  the  plate,  lineD,  china,  or  glass  oat  of 
the  bequest  of  the  household  furniture,  because  all  those 
latter  articles,  if  suitable  to  the  degree  of  the  testator, 
will  pass  under  the  term  furniture :  (NickoUs  v.  Osbam^ 
2  P.  Wms.  420  ；  Kelly  v.  PowleU,  Ambl.  605.)    But  iC  on 
the  other  hand,  a  testator  designs  that  the  legatee  shall 
not  only  have  all  the  articles  above  enumerated  as  wpil  as 
his  household  furniture,  but  his  wine  and  books  also,  it  will 
be  necessary,  in  order  that  these  should  pass,  to  annex  tbem 
to  the  bequest  of  the  furniture,  as  tnat  term  standing 
alone  will  be  insufiicient  to  include  them :  iBridgman  t. 
Dore,  3  Atk.  202;  Porter  v.  Toumay,  3  Ves.  3】1;  see 
forma  of  speciGc  bequests  of  books,  2  Con.  Prec,  Part 
VII.,  No.  XXXIV.,  clauses  5  &  6,  p.  827,  2nd  edit) 
Nor,  it  seems,  will  globes  and  mathematical  instruments 
pass  und^r  a  bequest  of  household  furniture  :  (Pre.  Cha, 
207,  n.)  To  prevent  disputes,  the  proper  plan  is  not  only 
to  except  any  articles  in  express  terms  which  are  intended 
to  be  excepted,  bat  also  to  enumerate  the  nature  of  all  the 
articles  the  testator  actually  intends  to  pass  aa  household 
furniture,  and  thus  prevent  the  possibility  of  any  quest  ion 
being  ever  raised  upon  the  subject :  (see  the  form,  2  Con. 
Prec,  Part  VII.,  No  XXII.,  clauses  4  to  25，  pp.  743,  748, 
2nd  edit.)  And'all  other  articles  whatever  that  are  intended 
to  be  specially  bequeathed  ought  to  be  particular! r  de- 
scribed, 80  as  to  leave  no  doubt  as  to  the  identity  of  tbe 
particular  articles  the  testator  wiflbes  to  dispose  of :  (see 
also  Id.  ib.,  No.  XXXIV.,  clauses  4  to  8,  p.  827.) 

As  to  furniture  in  a  particular  house.'] ~ If  a  testator 
intends  nu  household  furniture  to  pass  without  any  reference 
as  to  the  house  in  which  it  may  chance  to  be  at  the  time  of 
his  decease,  it  should  be  so  statea  in  the  will ； for  if  described 
as  contained  in,  or  belonging  to  any  particular  house,  tbe 
removal  of  it  to  another  would  operate  as  an  ademption  of 
the  bequest.  Hence,  where  a  testator  by  his  will  described 
himself  as  of  Bromfield -place,  Ealing,  and  then  gave  all  his 
household  furniture,  &c.，  which  should  be  in  or  about  his 
dwelling-house  at  the  time  of  his  decease,  to  bu  wife  for 
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her  life,  and  when  he  made  his  will  he  was  living  at  Brom- 
field-place,  but  afterwards  removed  with  the  aforesaid 
famiture  to  Battersea,  where  he  died,  it  was  held  that  his 
widow  took  no  interest  in  the  furniture  in  Battersea-house : 
{Holding  v.  Cross,  26  L.  T.  Rep.  28.)  Nor  will  furniture 
purchased  for  the  express  purpose  of  being  placed  in  a  par- 
ticular house  pass  under  toe  description  of  furniture  of  that 
hoase,  although  packed  with  the  intention  of  being,  but  not 
actually,  placed  therein  :  {Duke  of  BeauforVs  case,  2  Vera. 
739.)  And  the  like  observations  are  applicable  to  plate, 
books,  pictares,  or  any  kind  of  moveables,  if  described  as 
being  in  or  belonging  to  any  particular  places  or  dwelling- 
house:  {Ecwl  of  Albemarle  v.  Eogers、  2  Ves.  481.) 

As  io  /untiture  or  other  moveables  used  by  the  testator  in 
kU  trade."] 一 Where  furniture  or  other  moveables  employed 
by  a  testator  in  his  trade  are  intended  to  pass,  as  well  as 
those  used  by  him  for  mere  domestic  purposes,  it  should  be  so 
expressed,  otherwise  they  will  not  be  included  in  a  bequest  of 
his  household  goods  or  furniture.  Thus,  a  bequest  in  those 
terms  made  by  the  keeper  of  a  tavern  would  only  include  such 
fbroiture  as  was  kept  by  him  for  domestic  and  personal  use, 
and  not  such  furniture  or  other  articles  as  were  used  for  tlie 
Dfirpose  of  conducting  the  business  of  the  tavern,  or  the 
lodgingB  or  accommodation  of  the  guests  frequenting  it : 
{Mcaudng  Purcdl,  24  L.  T.  Rep.  127.)  Neither  will  a 
bequest  under  the  above-mentioned  terms  include  plate 
employed  hy  a  silyersmith  in  bis  trade,  although,  undoubt- 
edly, it  will  pass  such  plate  as  is  commonly  used  by  him  in 
his  hoase  ；  neither  would  goods  which  a  contractor  for  the 
GoTernment  has 〗n  his  hands  in  that  character  pass  under  a 
bequest  of  either  his  household  furniture,  or  his  goods : 
(Pratt  Y.  Jackson^  2  P.  VVms.  682.)  The  term,  "  household 
stuffy" 〗s  not  often  used  in  modern  wills,  but  it  has  been 
construed  to  have  much  the  same  meaning  as  household 
furniture,  and  to  include  everything  appertaining  to  the 
personal  comfort  and  convenience  of  the  family  ；  so  that 
plate,  if  used  by  the  family,  would  pass  under  those  terms  : 
(Swin.  849.)  But  it  has  been  held  that  plate  will  not  pass 
under  the  word  utensils :  (Day,  59.)  Tne  word  "  move- 
ables," has  also  an  extensive  operation,  comprehending 
goods  both  actively  and  passively  moveable :  (Swin.  93, 
7th  edit.)  But  it  seems  that  debts  will  not  pass  under  that 
term. 

Am  io  bequesU  of  wearing  apparel^  linen,  ornaments  of  (he 
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person^  jr.] 一 In  case  of  bequests  of  wearing  apparel,  linen, 
ornaments  of  the  person,  or  things  of  a like  n&ture,  thej 
ought  to  be  clearly  specified  and  described  ；  particulari^r  where 
the  same  word  is  applicable  to  things  employed  for  difiereiit 

Eurposes,  as  the  term  " linen,"  for  example,  which  includes 
nen  worn  on  the  body,  and  idso  table  and  bed  linen.  Tfae 
oonstniction  which  this  word  therefore  will  receive  most  de- 
pend in  great  measure,  if  not  entirely,  upon  the  other  words 
with  which  It  is  associated.  If  coupled  with  the  terma  house- 
hold furniture,  plate,  &c.，  it  would  be  considered  to  indade 
table  and  bed  linen,  towels,  and  articles  of  a like  kind, 
employed  m  the  domestic  purposes  of  the  house,  but  not 
shirts  or  articles  of  that  kind  ；  but  if  annexed  to  a  bequest  of 
wearing  apparel  then,  it  seems,  body  linen,  and  that  only  would 
be  held  to  pass  :  {Hwnt  v.  Hort,  3  Bro.  C.  C.311.)  Where 
ornaments  of  the  person  are  to  pass,  it  will  be  proper  to 
state  the  nature  of  them,  or  at  any  rate  to  give  such  a 
general  description  as  will  be  sufficient  to  include  all  such 
as  the  testator  intends  to  give :  (see  the  form  2  Con.  Ppec, 
Part  Vn.,  No.  VI.,  clause  4，  p.  655，  2nd  edit.  ；  ih.  Xo. 
XXII.,  clause 12，  p.  745,  Snd  edit.)  Under  a  bequest  of 
medals,  current  coin,  if  kept  with  the  medals,  will  paas  as 
fluch  ；  but  ornaments  of  the  person,  as  jewels,  &c"  will nol 
pass  under  a  bequest  of  a  cabinet  of  curiosities,  notirith- 
standing  such  ornaments  have  been  kept  together,  and 
shown  with  the  curiosities :  {Cavendish  v.  CaoemduA^ 


a  silver  tea-kettle  and  lamp,  with  the  appurteaances,  the 
kettle  and  lamp  will  pass,  and  also  the  box  in  which  it  u 
kept  ；  but  this  will  not  include  a  silver  tea-pot  cominonljr 
used  with  it : (1 Eq.  Ca.  Abr.  201 ； PI.  18.) 

As  to  farming  stocky  live  and  dead  stock,  Sfc] The  term 
•*  farming  stocl^"  will  include  the  live  and  dead  stock  of  the 
fkrm,  and  also  crops  of  growing  corn :  ( West  v,  Moort, 
8  East,  339.)    But  it  seems  the  construction  of  the  terms, 
*' live  and  dead  stock,"  will  depend  upon  tfae  other  words 
with  which  it  is  associated  ；  if  annexed  to  things  used  for 
the  domestic  purposes  of  the  house  ；  as  where  inserted 
amongst  a  bequest  of  household  furniture,  "wine,  liquors, 
&c"  it  will  include  in-door  stock  only,  but  if  coupled  with 
what  usually  forms  part  of  the  out-door  stock,  then  the  out- 
door live  and  dead  stock  will  be  considered  to  have  been 
intended :  (Gower     Chwer,  Ambl. 612  ；  see  the  form  of 
a  general  bequest  of  farming  stock,  Vol.  II.,  Fart  YIL, 
No.  XL"  clause  3,  p.  662,  2iid  edit.) 
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Stock  in  trade,"]  一  A  general  beauest  of  the  testator's 
stock  in  trade  will  include  shop  goods  and  utensils  in  trade, 
and,  according  to  the  opinion  of  Price,  J.,  money  in  a  till 
will  pass  under  those  terms :  (Seymour  v.  Repier^ 1 Bur.  29  ； 
see  me  form  of  a  general  bequest  of  stock  in  trade,  2  Con. 
Prec.,  Part  VII.,  No.  XXXVIII.,  clause  4，  p.  485，  2nd 
eait.)  In  wills  of  traders  it  is  not  unfrequent  that  the 
testator  derises  his  business  to  some  member  of  his  family 
or  some  other  favoured  person,  or  where  he  has  the  power 
under  a  partnership  deed,  appoints  him  as  his  successor  m 
such  business,  with  all  the  rigfits  and  privileges  he  is  entitled 
to  confer  therein.  When  this  occurs  it  is  uso  the  regular 
course  to  bequeath  the  testator's  share  in  the  concern,  as 
also  in  the  stock  in  trade.  Added  to  which  it  is  advisable  to 
constitute  him  a  special  executor  as  to  all  matters  relating 
to  the  business,  so  as  to  enable  him  to  act  effectually  in  aU 
matters  connected  therewith,  independently  of  the  other 
executors  of  the  will : (see  the  form  2  Con.  Free., 
Part  VU.,  No.  XXXVIII.,  pp.  844,  845,  2nd  edit.) 

As  to  things  of  a  collective  and  fluctuating  nature,^ 一 
Where  the  subject-matter  of  the  bequest  consists  of  thin^ 
of  a  collective  and  fluctuating  nature,  w  household  furni- 
ture (M(uters  v.  Masterx, 1 P.  Wms.  421), a  collection  of 
pictures  {Dean  of  Christchurch  t.  Barrow,  Ambl.  461), a  flock 

01  sbeep,  a  service  of  plate  (Plow.  343),  or  a library  of 
books,  any  subsequent  additions  would  always  pass  under  a 
beqiiest  of  any  of  these  things,  notwithstanding  the  terms  of 
the  bequest  were  particular  as  to  place  and  time,  the  will,  as 
to  property  of  tbis  kind,  not  being  considered  to  speak 
unm  toe  testator's  death,  as,  in  fact,  it  now  does  under  the 
act 1 Vict.»  c.  26,  with  respect  to  property  of  every  kind 
and  description,  in  every  case  in  which  the  will  does  not  in 
express  terms  declare  a  contrary  intent. 

What  will  be  comprehended  under  the  term  "  money."!— 
Where  a  testator  expresses  a  desire  to  bequeath  his  monej 
to  any  particular  penon,  or  in  any  particular  manner,  it 
must  be  ascertained  whether  he  intends  to  use  the  term 
in  its  most  comprehensive  sense,  or  to  restrict  it  to  ready 
money  in  his  possession  or  in  hia  banker's  hands,  and  the 
bequest  must,  of  course,  be  penned  accordingly.  The 
word  "money,"  standing  singly  and  unezplainea  by  the 
context,  will  comprehend  cash,  bank  notes,  money  at  the 
bankers  (Hertford  y.Lowther,  7  Beav. 1 ； Hemingy,  Whitam^ 

2  Sim.  493),  notes  payable  to  bearer,  exchequer  bills,  and 
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bills  of  exchansre  indorsed  in  blank  ；  bat  promissorr  notes 
not  pay  aide  to  the  hearer  will  not  pass  under  that  term.  The 
reason  of  the  distinction  is,  that  exchequer  bills,  and  bills  of 
exchange  indorsed  in  blauk,  are  not  considered  as  choses 
ID  action,  but  as  the  money  of  the  persons  in  wiiosc  posses- 
sion they  are  {Kendall  v.  Kendall,  4  Ross.  360，  370),  whilst 
promissory  notes  not  payable  to  bearer  are  regarded  as 
mere  cho*es  in  action,  and  therefore  incapable  of  passing  to 
a legatee  by  tbe  term  money.  The  same  rule  holds  with 
respect  to  stock  in  the  public  funds  (1 Tur.  &  Russ.  266; 
Willis  V.  PlaskelU  4  Beav.  208)，  Long  Annuities  and  Colum- 
bian bonds :  {Beales  v.  Crisford、 13  dim.  59*2.)  When  tbe 
word  "  ready  "  is  annexed,  the  term  money  becomes  of  much 
more  restricted  import  ；  for  then,  although  it  will  pass  all 
the  ready  money  in  the  testator's  or  nis  banker's  hands,  it 
will  not,  it  seems,  include  money  in  an  agent's  hands,  tbe 
produce  of  effects  sold  by  the  testator :  {SmiOi  v.  BiUUr, 
】 Jones  &  Lat.  692.) ' 

Securities  for  money.^ 一 Bills  of  exchange,  promisoij 
notes,  bond  and  mortgage  debts,  will  pass  by  the  -worda 
securities  for  money,  as  will  also  stock  in  tbe  parUaoieiiUiy 
stock  or  public  fiinds  {Bescohy  v.  Pack, 1 Sim.  &  Str.  500) ； 
but  it  seems  doubtful  if  ibis  woula  include  Bank  stock,  that 
being  a  species  of  property  wherein  tbe  owner  is  interested 
80  a  partner  in  a  public  trading  company. 

Whether  a  mortgaae  in  fee  will  pan  under  a  bequest  of  teat- 
rities for  maneyA 一 ihe  question  as  to  whether  the  legal  estate 
in  a  mortgage  will  pass  under  the  words  "securitiea  for 
money,"  faa«  proved  a  most  perplexing  one,  having  formed  the 
subject  of  much  controversy,  and  the  decision  in  each  indi- 
Tidual  case  seems  rather  to  have  been  founded  upon  some 
other  expressions  contamed  in  the  will,  explanatory  of  the 
way  in  which  the  testator  meant  the  term  "  securities 
money"  is  to  be  coDstruea,  than  from  the  import  those  wordi 
would  have  received  if  standing  nmply  and  alone,  unaided 
by  taiy  other  words,  or  by  the  context  of  the  will  ：  {GalHer^ 

Moss,  9  B.  &  G.  276.)  The  most  general  rule  of  oon- 
straction  seems  to  have  been  guided  by  the  words  of 
limitation,  where  anj  such  were  used,  that  were  annexed  to 
the  beauest.  Tbus,  for  exmnple,  a  bequest  of  securilies  for 
money  limited  to  trustees,  their  "executors,  adminiatnton, 
andassi^,"  would  negative  the  intent  to  pass  the  f ee»  because 
limited  in  a  course  of  representation  through  which  estates 
of  inheritance  ore  incapable  of  being  transmitted.    Bat  if 
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limited  to  a  man  and  his  "  A€ir#,"  or  to  a  man,  his  heirs, 
executors,  and  administrators,  the  word  "  heirs,"  annexed 
to  the  devise  in  the  one  case,  and  preceding  the  limitation 
of  the  personal  representatives  in  the  other,  has  been  con- 
adered  a  sufficient  intent  to  pass  the  legal  fee  under  a  devise 
of  "  secnritiefl  for  money,"  and  this,  it  seems,  notwithstanding 
it  may  be  coapled  with  bequests  of  penooal  estate :  (Barber 
T.  Symom,  2  Bing.  454.) 

Practical  sufgestuma."] 一 The  best,  and  m  fact  the  only 
proper  course,  is  so  to  pen  the  will  as  if  possible  to  prevent 
anj  qaestkm  whatever  from  being  raised  upon  the  subject  ； 
and  wheneTer  it  is  ascertained,  or  there  is  any  reason  to 
suppose,  a  testator  has  any  estates  vested  in  him  as  a 
mortgagee,  to  make  a  specific  disposition  of  such  mortgaged 
estates  in  the  maimer  we  have  previously  suggested. 

As  to  shares  in  pmbUc  companies^  stock  in  the  funds^ ケ c] 一 
When  a  testator  is  possessea  of  any  shares  in  public  com- 
pM»;<^  such  aa  bridge,  navigation,  or  railway  shares,  or  shares 
in  mines,  or  any  other  undertaking,  or  in  any  of  the  public 
stocks  or  funds,  it  most  be  ascertained  whether  or  not  hu 
intends  the  bequest  of  them  to  be  spedBc,  so  as  to  fail  of 
effect,  either  in  toto  or  pro  tanto^  by  his  subsequent  disposi- 
tkm  of  such  shares  ；  or  whether  he  wishes  the  oequest  to  be 
a  general  one,  so  tbat  the  legatee  shall  have  the  benefit  of 
it  at  all  events,  either  by  other  shares  being  purchased 
for  turn,  or  the  value,  if  they  have  been  realized  ；  and  the 
testator's  actaal  intention  in  these  matters  havins;  been 
aacertained,  the  bequest  should  be  penned  accordingTy. 

As  to  stoM  tn  the  public  fwnda.'] With  respect  to  stock 
in  the  public  fands,  unless  the  will  contains  some  expres- 
sions to  denote  a  contrary  intent^  a  bequest  of  so  much 
stock  ；  as,  for  example,  the  sum  of  1000"  Three  per  Cent. 
CouBols,  has  been  construed  as  expressive  of  toe  quan- 
tity of  stock  the  legatee  is  to  take  under  the  will,  and  as 
a  direction,  in  case  the  testator  should  not  happen  to  die 
poseessed  of  a  sufficieot  amount  of  stock  to  satisfy  the 
beqaest,  tbat  his  executors  should  purchase  snifacieut  stock 
oi  the  same  lund  to  make  good  the  deficiency :  (Partridge  v. 
Partridge^  Cas.  temp.  Talb.  157.)  Stul  nice  questions  have 
ariflen  as  to  what  expressions  will  be  sufficient  to  denote  a 
contrary  intent,  and  thus  render  the  bequest  a  specific  one. 
Where  bequesto  of  this  kind  have  most  frequently  been 
ooDftrned  to  be  specific,  has  been  where  the  word  "  my" 
[p.  C. 一 Tol.  ii.]       3  X 
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has  preceded  the  word  "  stock,"  or  the  description  of  the 
testator's  shares  in  any  public  companies,  as,  for  example^ 
" my  capital  stock  in  the  East  India  Company"  {^A$ih\ntrner 
V.  M' Outre,  2  Bro.  C.  C. 112);  or  " 1000 ム in  my  stock,  or 
part  of  my  stock,"  or  all  my  shares  in  the  Grand  Janctioa 
Canal  Navigation  (4  Ves.  750  ； 1 £q.  Ca.  Abr.  302),  which 
has  been  holden  to  render  the  bequest  specific :  (^Hajes  r 
Hcnjes、  I  Kee.  97.)  Still  the  mere  possession  hj  the  tes- 
tator, at  the  date  of  his  will,  of  shares  in  stock  or  in  anj 
public  companies,  of  equal  or  greater  amount  than  the 
bequest,  will  not,  without  words  of  reference,  or  an  in- 
tention appearing  on  the  face  of  the  will  that  be  meant 
the  identical  stock  of  which  he  was  possessed,  make  the 
bequest  specinc :  {Rohinaon  v.  Addison^  2  BeaT.  515.)  Btrl 
if  the  be(]|ue8t  be  accompanied  with  a  direction  to  sell  out 
the  stock  it  will  render  it  so  {Ashton  v.  Ashion^  3  P.  Wins. 
384),  for  it  is  more  reasonable  to  impute  to  the  testator  an 
intention  that  his  trustees,  or  personal  representatirefl,  sbcmld 
sell  the  stock  which  he  had  when  his  will  was  made,  than  that 
they  should,  after  bis  death,  purchase  similar  stock  for  the 
purpose  of  immediate  sale,  which  they  muflt  make  if  tbej 
acted  according  to  the  letter  of  the  will.  And  if  the  words 
of  the  will  are  su&cient  to  denote  an  intention  in  the  tes- 
tator to  bequeath  the  particular  stock,  it  will  make  no 
difference  whether  the  bequest  be  made  of  the  whole  fund, 
or  of  fractional  portions  of  it  ；  for  in  either  case  the  bequest 
"urill  be  specific :  (Sleech  y.  Thorrington,  2  Ves.  sen.  561.) 

Practical  suggestions,  ] 一 In  order,  howeyer,  to  preyent  the 
possibility  of  questions  arising  at  any  future  period,  if  Uie 
testator  really  intends  the  bequest  of  hia  stock  to  a  spe- 
cific one,  and  that  the  legatee  is  to  take  his  legacy  from  the 
identical  fund  only,  with  all  its  incidents  and  liabilities,  the 
identical  stock  should  not  only  be  aistinctlj  specified  and  tei 
forth,  but  it  should  be  also  expressly  stated  that  the  beqii««t 
is  to  be  considered  as  a  specific  one  ；  yet  if,  on  the  other 
hand,  as  is  almost  universally  the  case,  the  testator  intends 
the  bequest  shall  not  be  adeemed  or  diminished  by  a  gobfe- 
quent  sale,  either  of  the  whole,  or  some  portion  of  the 
stock,  it  will  be  advisable  to  annex  to  bequests  of  this  kind 
a  direction,  that  if  the  testator  b  not,  at  the  time  of  hit 
decease,  possessed  of  the  said  several  sums  in  tbe  said 
stocks  or  funds  so  bequeathed  by  him,  his  executors  shall 
make  good  the  deficiency  by  purchasing  so  much  io  the 
said  funds  as  will  make  up  toe  amoant  to  the  comnt 
price  of  the  stock  at  the  time  of  his  decease :  (see  the  fbrai 
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2  Con.  Prec.,  Part  VII"  No.  XVI.,  clause  9，  pp.  709，  710, 
2nd  edit.)  And  whenever  stock  of  any  kind  is  intended  to 
be  disposed  of,  it  should  be  described  as  such  in  the  will  ； 
for  stock  in  the  public  funds  will  not  pass  under  the  general 
term  money,  which  term  will  always  be  read  in  its  strict 
literal  meaning,  unless  the  context  of  the  will  discloses  a 
different  intent :  {Lowe  v.  Thomas,  23  L.  T.  Rep.  238;  see 
forms  of  beouest  of  stock,  2  Con.  Prec.,  Vol. iL,  Part.  VII., 
No.  XVI.,  clauses  6, 7，  and  8，  p.  709,  2nd  edit.) 

Debts,'] 一 Where  the  sabject-matter  of  the  bequest  is  a 
debt,  whether  secured  bj  mortgage,  bond,  or  simple  con- 
tract, if  the  testator  designs  the  legatee  to  have  tl^e  debt,  or 
the  mone^  to  be  produced  therefrom,  and  no  more,  the  debt 
and  security  should  be  so  specincally  described  as  to  enable 
either  the  legatee  or  the  executor  to  say  that  is  the  identical 
subject  and  no  other  which  the  testator  has  bequeathed  by 
his  will.  But  if,  as  is  generally  the  case,  the  testator  intends 
the  legatee  shall  have  the  amount  secured  at  all  events,  it 
will  be  necessary  to  declare,  that  in  case  the  debt  is  paid  off 
in  the  testator's  lifetime,  the  amount  of  the  Aum  secured 
shall  be  paid  to  the  legatee  in  lieu  thereof:  (see  the  form 
2  Con.  Prec.,  Part  VIL,  No.  XXXVII.,  clause 13，  p.  842， 
2nd  edit.)  Where  a  debt  due  to  the  testator  is  to  be  released 
to  a legatee,  the  amount  should  be  set  out,  as  also  the  nature 
of  the  security,  if  any  such  has  been  giVen :  (see  the  form 
2  Con.  Prec"  Part  VII.,  No.  XXIL,  clauses  20  and  21, 
p.  746,  2nd  edit.)  And  whenever  it  is  intended  that  the 
debtor's  representatives  are  to  have  the  advantage  of  the 
bequest,  in  case  he  should  happen  to  die  in  the  testator's 
lifetime,  the  benefit  of  the  release  should  be  extended  to  the 
debtor's  representatiyes  ；  for,  it  seems,  a  release  to  the 
debtor  only  would  lapse  if  he  were  to  die  before  the  tea* 
tHtor :  {Toplit  V.  Baker, 1 P.  Wma.  86.)  And  even  where 
a  testator  released  and  forgave  to  A.  B.  the  sum  of  500/. 
upon  his  bond^  and  directed  the  bond  to  be  delivered  up  to 
hiin  to  be  cancelled  ；  it  was  held  that  the  will  did  not 
import  a  general  release  ；  and  that  the  benefit  of  the  release 
lapsed  by  the  death  of  the  legatee  before  the  testator : 
(Izon  T.  Bviler^  2  Pn.  34.)  It  is  proper  also  to  observe, 
that  a  release  of  a  debt  is  so  far  viewed  in  the  light  of  a 
specific  bequest  aa  not  to  be  subject  to  abatement  on  a 
denciency  of  aasets. 

Where  a  legacy  is  intended  to  operate  as  a  saiisfactum  of  a 
debt.l Where  a legacy  is  to  be  bequeathed  to  a  paxty  to 
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whom  the  testator  is  indebted,  it  should  be  stated  whether 
or  not  the  bequest  is  intended  to  operate  as  a  satisfaction  of 
the  debt :  (see  the  form  2  Con.  Prec.,  Part  VH.,  No. 
XXII.,  clause  22,  p.  747.)  As  a  general  rale,  where  a 
person  indebted  to  another  bequeaths  to  him  as  fpre^t^  or 愈 
ffrealer  sum  of  money  than  the  debt,  and  whether  such  debt 
be  or  be  not  mentioned  in  the  will,  the  beqaestof  the  legacy 
will  operate  as  a  satisfaction  of  the  debt  {Gaynor  v.  Wood, 
Dick.  331),  unless  there  arc  some  expressions  in  the  will bj 
which  it  can  be  shown  that  the  testator  designed  to  confer 
a  benefit  as  well  as  to  satisfy  a  claim.  Stifi,  as  the  rule 
which  construes  a  bequest  to  operate  as  a  satisfkcdon  of  « 
debt  is  not  looked  upon  in  a  taTOurable  light,  wheoerear 
there  is  no  deficiency  of  assets,  the  courts  are  not  unwilling  to 
lay  hold  of  any  little  circumstances  which  will  take  the  case 
out  of  the  strict  application  of  the  rule,  and  thus  enable 鳥 
testator  to  be  generous  as  well  as  just.  Hence,  a  bequest  of 
property  of  a  different  nature  from  the  debt  will  be  sufficient 
to  repel  the  inference  of  satisfaction  ；  consequently,  as 
money  and  lands  are  things  of  a  different  nature,  a  gift  ot 
the  one  will  not  be  taken  to  be  a  satisfaction  of  the  other 
(Forgyth  v.  Grant, 1 Ves.  298),  neither  is  a  bequest  of  « 
legacy  an  extinguishnient  of  a  negotiable  security :  (Carr  t, 
JSa，tabrook,  3  Ves.  594).  Kor  will a  debt  aue  on  an  open 
and  running  account  be  deemed  satisfied  by  a  bequest  of 息 
le<jacy;  for  at  the  time  the  testator  gave  the  legacy  he  might 
not  have  been  aware  that  anything  wbatever  was  owmg 
from  him  to  the  legatee,  and  therefore  no  inference  can 
arise  that  he  meant  the  legacy  as  a  satisfaction  of  a  debt 
which  he  did  not  know  to  have  any  existence :  (Thanuu 
Bennett  2  ib,  342.)  Upon  this  principle  also  a legacy  ia  no 
satisfaction  of  a  debt  contracted  subseauentlj  to  the  will : 
(Cranmer^s  case,  Salic.  508.)  Nor  will  legacies  to  serrants 
to  whom  wages  are  due  be  deemed  as  a  satisfaction  of  those 
claims  :  {Richardson  v.  Crease,  3  Atk.  69.) 

EMtmtials  to  make  a  legacy  operate  as  a  sath/actiofuj 一 
In  order  also  that  a legacy  may  operate  as  a  satisfaction  it 
must  be  at  least  equal  in  amount  to  the  debt,  for  if  less  it 
will  not  operate  as  a  satisfaction  even  pro  tatito :  (Eastwood 
V.  Vincke,  2  P.  Wms,  616.)  It  seems,  however,  that  if  an? 
ppeHfio  article,  such  as  a  piece  of  art  or  curiosity,  a  fine  picture 
or  the  like,  be  bequeathed  in  express  satisfiictioii  of  a  debt, 
and  be  accepted  as  such  by  the  creditor,  it  will  be  treated 
as  a  satisfaction,  notwithstanding  it  Bhonld  eventually  turn 
out  tbat  the  gift  was  of  less  value  than  the  debt : ゆ jdk  t. 
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Bfde、 1 Cox,  49.)  To  operate  as  a  satisfaction  the  time  of 
pajinent  of  the  legacj  mast  be  equally  certain  as  the  debt 
(Jiiehardson  v,  Oreate,  sup.)  ；  and  there  must  also  be  equal 
certainty  of  payment  ；  therefore  a legacy  on  a  condition  or 
contingencj  will  never  be  construed  as  a  sati* ぜ action  : 
(NiiAolU  V.  Judson,  2  Atk.  801.)  The  fund  also  mast 
be  eqiudlj  benencial  to  the  creditor,  and  for  this  reason  a 
renaiuay  bequest  cannot  be  considered  a  satisfaction  on 
account  of  the  uncertainty  of  the  amount :  (Devise  v.  JPontet, 
Pre.  Cha.  240.) 

How  for  a  legacy  wUl  operate  as  a  satisfaction  of  a  child's 
portion  under  a  marriage  settlement.']  一  With  respect  to 
leg&cies  operating  as  a  satisfaction  of  children's  portions, 
secured  to  them  by  their  parents'  marriage  settlement,  a 
different  rale  prevails  than  in  the  case  of  creditors  ；  for,  as 
we  have  just  before  noticed,  a  bequest  of  a legacy  of  a less 
amount  than  the  debt  will  not  even  operate  as  a  reyocation 
pro  tanio  ；  whereas,  in  the  case  of  portions,  although  the 
beoaest  is  not  equal  in  amount  to  the  portion,  it  will,  never- 
theless, be  a  satisfaction  in  part :  {Jesson  v.  Jesson^  2  Vern. 
255.)  Neither,  it  seems,  will a  difference  in  the  time  of 
payment  of  the  legacy  be  suflicient  to  repel  the  presumption 
of  satisfaction,  and  in  such  case  the  children  will  be  put  to 
their  election  to  take  either  their  portion  or  their  legacy 
{Bruen  t.  Bmen^  2  Vera.  439)，  although  an  infant  will  be 
allowed  until  he  attains  twenty-one  to  make  bis  election. 
Still,  in  order  that  the  bequest  may  operate  as  a  satisfaction, 
its  eventual  payment  must  be  as  certain  as  that  of  the 
portion  itself,  and  it  must  also  be  of  the  itaine  nature  ；  con- 
sequently a  devise  of  real  estate  is  no  satisfaction  of  a  monej 
portion,  neither  a  a  bequest  of  money  a  satisfaction  of  a 
settlement  of  land:  {Benq<mgh  Walker^  \5  Ves.  512.) 
Nor  will  contingent  legacies  be  a  satisfaction  of  absolute 
portions  ；  and  if  the  bequests  are  given  with  a  yiew  to  some 
other  purpose  than  the  portions  were  designed  for,  they  will 
not  be  construed  to  be  in  satisfaction  for  such  portions. 

Whether  legacies  are  to  be  considered  as  specific  charges 
upon  certain  specified  funds,  and  thus  so  far  acquire  the 
nature  of  specific  legacies  as  to  be  dependent  on  the  exis- 
tence of  those  ftmds  for  discharging  them  ；  or  whether  such 
funds  are  to  be  considered  aa  the  primary  source  of  payment 
only,  which  Tailing,  they  are  to  be  paid  out  of  the  testator's 
general  estate,  is  a  subject  we  must  defer  entering  upon 
until  we  come  to  treat  upon  charges  for  the  payment  of 
debts  and  legacies,  which  will  be  fully  discussed  hereafter. 
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As  to  general  pecuniary  legacies.'] ~~ When  the  legacies  are 
intended  to  be  merely  general  pecuniary  legacies,  parable 
generally  out  of  the  testator's  personal  estate,  it  will  be 
proper  to  state  them  to  be  of  sterling  money  ；  still,  this  will 
only  be  proper  where  they  are  to  be  so  paid  ；  for  if,  as  often 
happens,  they  are  payable  out  of  colonial  property,  or  in 
any  foreign  currency,  the  beauest  must  be  penned  acord- 
inirlv  ；  and  here  it  may  be  proper  to  remark,  that  where  a 
testator  who  has  property  both  in  England  and  abroad 
bequeaths  general  legacies,  but  postpones  their  payment 
until  property  belonging  to  him  abroad  is  remittcil  to  this 
country  and  realized  and  invested  in  the  English  funds,  the 
postponement  will  not  render  the  bequest  specific,  so  as  to 
depend  upon  the  circumstance  of  the  testator  haTing  at  the 
time  of  his  death  sufficient  property  abroad  to  transmit  for 
realization  and  investment :  (Sadler  v.  Turner^  8  Ves.  617.) 
And  even  where  a  testator  naving  property  both  here  and 
abroad  bequeaths  legacies  to  persons  residing  in  each  place, 
directing  at  the  same  time  that  they  shall  be  paia  out  of  the 
assets  in  the  respective  countries,  this  direction  will doI 
make  the  legacy  specific,  and  thus  confine  each  cUiss  of 
legatees  to  the  funds  of  the  country  in  which  they  happen 
to  be  resident,  but  the  whole  of  the  assets,  whether  in  this 
country  or  abroad,  will  be  liable  to  their  demand  ；  the  tes- 
tator's direction  being,  in  fact,  nothing  more  than  the  law 
would  have  done  if  he  had  been  altogether  silent  on  die 
subject :  (Kirkpatrick  v.  Kirkpatrick^  cited,  4  Ves.  624.) 

Advantage  of  giving  a  legacy  of  nineteen  gmneas  over  a 
bequest  of  20/.] ~  Where  small  pecuniaiy  legacies  are  giren 
to  strangers,  and  particular ヶ in  the  case  of  legacies  to 
servants,  where  the  intention  is  to  pive  them  a  sum  border* 
inrr  upon  20/.,  the  practice  is  to  limit  the  sum  to  nineteen 
guineas,  which  is  the  highest  sum  that  can  be  bequeathed  by 
will  without  its  being  subjected  to  legacy  duty,  which,  in 
all  cases  *where  the  legatees  are  strangers  in  blood  (and 
natural  children  also  are  so  considered),  would  be lOL  per 
cent.  ；  consequently,  if  a  bequest  of  201,  is  made  to  a  partj 
so  circumstanced,  be  will  actually  receive 1/.  \9s.  less  than 
he  would  have  done  if  a legacy  of  nineteen  guineas  onlr 
had  been  given  him :  (see  forms  of  legacies  of  this  Idnd, 
2  Con.  Prec.  Part  VII.,  No.  XV.,  clauses  4  and  5y  p.  705j 
2nd  edit.) 

Testator  authorized  to  give  a  legacy  free  of  legacy  — 
A  testator  may,  iiowever,  if  he  pleases,  give  a legacjr  free 
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of  all  legacy  dntj  whatever  ；  but  to  do  this,  he  must  ex- 
pressly direct  that  it  is  bequeathed  free  of  all  legacy  duty. 
This  direcdon  may  be  annexed  to  the  bequest  ；  but, 
where  several  legatees  are  to  be  equally  benefited  in  this 
w»j,  the  better  plan  is,  after  making  the  several  bequests 
to  the  respective  legatees,  to  direct  in  one  single  clause  that 
all  the  said  three  or  four  legacies,  according  to  the  number 
there  may  be,  sball  be  paid  to  the  respective  legatees  thereof 
free  from  all  legacy  duty  whatsoever :  (see  the  form  2  Con. 
Free,  Pi&rt  VIL,  No.  XXIV.,  cUuse 11, p.  765，  2nd  edit.) 


III.  Of  the  Kesiduart  Clause. 

What  wQl  be  included  under  a  general  bequest  of  the  rest' 
daanfj] 一 A  residuary  bequest  will  operate  on  the  whole 
p^^onal  estate  of  the  testator  undisposed  of  by  him  after 
nis  debts  and  legacies  are  paid  {Morgan  v.  Morgan,  5  Mad. 
412)  ；  or  wbicD,  being  disposed  ot,  becomes  part  of  bis 
penoiud  estate,  either  by  lapse  (Duke  of  Marlborough  v. 
Godolphm,  2  Ves.  83),  forfeiture,  or  otherwise :  (Jackson 
KeUy、  2  Ves.  285.)  And  the  same  rule  prevails  notwith- 
standing the  words  in  the  residuary  clause  are  *•  the  residue 
not  before  disposed  of  ；"  for  the  residue  of  personal  estate  is 
of  nothing  fixed,  but  of  a  fluctuating  interest  ；  and  if  the  per- 
sonal estate  is  increased  by  any  event  after  the  death  of  the 
testator,  it  is  part  of  the  residue,  and  will  pass  as  such,  and 
80  will  the  interest  of  that  residue,  for  the  interest  is  assets, 
and  part  of  the  estate :  {Green  v.  Ekina,  2  Atk.  476.)  But 
It  the  bequest  of  anj  part  of  the  residue  itself  should  fail  by 
lapse,  in  consequence  of  the  death  of  any  of  the  residuary 
legatees  in  the  testator's  lifetime,  the  survivors  will  not  be 
entitled  to  those  sharefl,  unless  the  residue  is  bequeathed  to 
them  ID  joint  tenancy,  or  there  is  a  provision  for  survivor- 
•bip  and  accruer,  which  should  always  be  inserted  where 
the  testator  intends  the  residuary  legatees  should  have  that 
benefit  conferred  upon  them,  and  which,  in  the  absence  of 
an  express  provision  to  that  effect,  will  become  distributable 
according  to  the  Statute  of  Distribations :  {Bagwdl  v.  Dry, 
1 P.  Wms.  700.) 

HeadMary  bequest  may  he  restricted  to  some  particular  por- 
tions of  UHaior ゝ property,'] 一 But  notwithstanding  a  resi- 
doaiy  bequest  is,  generally  speaking^  ccnsidered  to  comprise 
whole  personal  estate  not  previously  disposed  oi,  there 
is  nothing  to  preclude  a  testator  from  restricting  its  import 
to  aome  particular  portions  only  of  hia  testamentary  pro- 
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pcrty,  if  he  makes  use  of  proper  expressions  to  denote  thai 
intent  (^Sadler  v.  Turner^  6  Vea.  607)  ；  as  where  a  testator 
haying  excepted  various  articles  oat  of  his  will,  which  he 
thereby  declared  he  intended  to  dispose  of  by  a  codicil, 
the  exoepted  articles  were  held  not  to  pass  in  the  resi- 
duary clause  in  the  will,  and  that  the  testator  having 
failed  to  dispose  of  them  by  the  codicil,  they  belonged  to 
the  next  of  kia :  {Dames  v.  Davie*,  3  P.  Wms,  40.)  A 
residuary  bequest  may,  by  the  aid  of  a  context,  be  confiaed 
to  a  particular  description  of  property,  or  to  funds  in  a  par* 
ticular  place.  Hence  the  words  "what  is  left,"  applkd  to 
the  subject  previouslj  disposed  of,  have  been  confined  to 
that  subject,  and  not  extended  to  the  general  residue.  And 
where  a  bequest  was  of  "the  small  residue  which  shall  be 
left  to  my  executors,"  it  was  held  that  lapsed  legacies  to 
a  considerable  amount  should  not  pass  as  part  of  the  specified 
residue :  (Page  v.  LeapingwtU^ 18  Ves.  330.) 

Effect  of  residuary  clause  upon  devises  of  real  CMtaie.'] <~ 
Previously  to  the  Wills  Act, 1 Vict.  c.  26,  there  was  a 
distinction  between  the  effect  of  a  residuary  clause  upon 應 
lapsed  devise  of  lands  and  a lapsed  legacy  of  personal 
estate  ；  a  residuary  clause,  however  general  in  its  terms, 
being  incapable  of  embradxig  a lapsed  deyise  of  real  estate. 
The  reason  of  this  distinction  was,  that  every  devise  of  lands 
was  specific,  which  extended  to  a  residuary  devise  as  well 
as  to  any  other,  and  could  not  embrace  lands  whidi  did  not 
answer  that  description  of  residuary  estate  "  the  tune  the 
will  was  made :  (Hill  ▼•  Cook, 1 Ves.  &  Beav.  175.)  But 
this  distinction  has  been  removed  by  the  statate  abore 
referred  to,  which  expressly  proiridea  that  a  residaaiy  devise 
of  real  estates  shall  include  estates  comprised  in  lapsed  and 
Toid  devises :  (sect.  25.) 

Where  the  executors  are  to  have  the  residue  beneficiaJlgJl 一 
And  here  it  may  be  proper  to  observe,  that  whenever  a 
testator  designs  that  his  executors  shall  tiike  the  residue  for 
their  own  benefit,  it  will  be  necessary  to  bequeath  it  to  them 
in  terms  sufhcient  to  show  that  intent  ； lor  unless  it  be 
expressly  bequeathed  to  them,  or  the  will  contains  some 
expressions  by  which  such  intent  may  be  reasonably  infer- 
red, the  executors  will  take  no  benehciai  interest  whatever 
in  the  residue,  which,  if  not  otherwise  disposed  of,  tlieT 
will  be  held  to  take  as  trustees  for  the  person  or  penons  (if 
liny)  who  would  be  entitled  to  the  testator's  persoiiai  esUte 
uudBT  the  Statute  of  Distributions.   Formerly  the  law  was 
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Otherwise,  and  as  the  whole  personal  estate  vested  in  an 
executor  hj  virtue  of  his  office,  it  was  considered  that  the 
rarploii  which  remained,  after  payment  of  funeral  and  testa- 
mentary' expenses,  debts,  and  legacies,  he  was  entitled  to 
retain  for  bu  own  private  use.  But  by  the  statute 11 G«o. 
4  & 1 Will. 4，  c  40，  after  reciting  that  testators  by  their 
wills  frequently  appointed  executors  without  making  any 
express  disposition  of  the  residue  of  their  personal  estate, 
and  that  execctors  so  appointed  become  hy law  eDtitled  to 
the  whole  residue  of  sucn  personal  estate  ；  and  that  coorts 
of  equity  have  so  far  followed  the  law  as  to  hold  such 
executors  to  be  entitled  to  retain  such  residue  for  their  own 
use,  nnlefls  it  appears  to  have  been  the  testator's  intention 
to  exclude  them  from  the  beneficial  interest  therein,  in 
which  case  they  are  held  to  be  a  trustee  for  the  person  or 
penoDs  (if  any),  who  would  be  entitled  to  the  estate  under 
the  Statute  of  Distributions  if  the  testator  had  died  intestate, 
proceeds  to  enact,  that  when  any  person  shall  die  after  the 
first  day  of  September  next  after  the  passing  of  this  act, 
haTUig  by  his  or  her  will,  or  codicil  or  codicils  thereto, 
appointed  any  person  or  persons  to  be  his  or  her  executor 
or  executors,  such  executor  or  executors  shall  be  deemed 
hy  courts  of  equity  to  be  a  trustee  for  the  person  or  persons 
(if  any)  who  would  hare  been  entitled  to  the  estate  under 
the  Statute  of  Distributions,  in  respect  of  any  residue  not 
expraslv  disposed  of,  unless  it  Shalt  appear  by  the  will,  or 
aoj  codicil  tnereto,  the  person  or  peraons  so  appointed 
executor  or  executors,  was  or  were  intended  to  take  such 
residue  beneficially :  (sect. 1.) 

Ad  not  to  affect  rights  of  executors  where  there  is  not  any 
perton  entitled  to  the  residtte."] 一 But  by  the  second  section  of 
the  above-mentioned  statute  it  h  enacted,  that  nothing 
therein  contained  shall  affect  or  prejudice  any  right  to  which 
uij  executor,  if  this  act  had  not  been  passed,  would  have 
been  entitled,  in  cases  where  there  is  not  any  person  who 
would  be  en  tided  to  the  testators  estate  under  the  Statute 
of  Distributions,  in  respect  of  residoe  not  expressly  dis- 
posed of. 
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CHAPTER  V. 

OF  THE  ESTATES  AND  INTERESTS  TO  BE  CREATED 

BY  WILL. 

I.  Ab  TO  Estates  im  Fkb  Simplb. 

1.  As  to  terms  deacriptive  both  of  the  •abject-niatter  of  devUe 

and  of  tb«  testator's  interest  therein. 

2.  When  untechnical  words  will  be  constnied  according  to  the 

sense  in  which  it  is  manifest  the  tesUtor  intended  to  ean- 
ploy  thena. 

3.  When  an  esUte  in  fee  may  ariaa  by  implication. 

4.  A  charge  on  real  estate  passes  the  fee. 

5.  Where  •  testator  directs  an  met  to  be  done  which  m  lift 

estate  mi^ht  prore  iiuaflkient  to  aooomplish,  it  will  ptss 
the  fee. 

6.  The  fee  will  pass  whenever  it  appears  that  the  testotar 

intends  the  beneficial  iDterest  shall  be  enjoyed  for  u 
extoosiye  a  period  as  the  legal  estate. 

7.  Where  the  devinee  haa  an  abaolaU  power  of  diipontiflo 

conferred  npoa  him. 

IL  Pbactical  Suoobstions  fob  Psnmiso  Dbtisks  xh  Feb 

SlMPLK. 

1. Ordinaiy  limitations  in  fee. 

2.  As  to  limitations  in  joint  tenancy. 

3.  As  to  limiutioos  to  tennnto  in  common. 

III.  As  TO  Ebtates  Tail  and  Contingent,  CoNDinoirAL 森 in> 
ExBGUTORT  Estates  and  iMTEBEans,  im  Rsai.  astd  Per- 

80MAL  PROPKRTT. 

I.  As  to  estatea  tail  and  strict  settlements. 

a.  Of  the  rule  in  Shelley's  case. 

b.  What  ezpresttions  will  be  allowed  to  supply  the  place  of 

regular  words  of  limitation.  , 
e.  When  an  estate  tail  may  arise  by  impUcaUoo. 
d.  As  to  croM  renmiodera  in  tail. 
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IV.  Practical  Disbctions   fob   Psnimro  Ldiitatioiis  or 
Strict  Sbttlexexts  bt  Will. 

V.  VeSTXD  AND  CoNTCfGEMT  LbOACIES. 

1.  Conations  mtricting  alienation. 

2.  Condi tioofl  nlating  to  marriage. 

3.  To  amome  testator's  name  and  arms,  or  to  reside  on  the 

family  estate. 

4.  Not  to  dispute  the  validitr  of  the  tesUtor*s  will. 

5.  CooditioDs  for  determiDing  the  gifts  in  the  case  of  Imnk- 

niptcj,  insolvency,  or  other  detennioatioo  of  th«  party*! 
interest  in  the  property. 

VII.  Pbotisioks  aoainbt  Lapse. 


I.  Ab  TO  Ebtatvs  m  Fes  Simpub. 

1.  As  to  terms  dcscriptiTe  both  of  ftbe  sabject-matter  of  derise  and  of 

the  testator*!  interest  therein. 

2.  When  antechnical  words  will  be  tonBtrned  aocording  to  the  mum 

in  wluch  it  is  manifest  the  testator  Intended  to  emploj  them. 
8.  When  u  estate  in  fee  maj  arise  by  implication. 

4.  A  charge  on  real  estate  paBses  the  fee. 

5.  Where  a  testator  directs  an  act  be  done  which 禽 life  estate  might 

prove  intaflKWDt  to  accomplish,  it  will  pass  the  fee. 
€.  The  fee  will  pass  whenever  it  appears  that  the  testator  intends  the 
beo«6da]  interest  shall  be  enjoyed  for  as  ezteDBiTe  a  period  as  the 
legal  estate. 

7.  Whare  the  derisM  has  nn  absolate  power  of  dispoeitioo  conlirrad 
upon  bim, 

1. As  to  terms  descriptive  both  of  the  gubjecUmaUer  of 
devise  and  of  the  testator^s  interest  therein. 

As  the  law  stood  formerly  a  simple  devise  of  real  estoie 
dcjcriptive  merely  of  the  subject,  as  of  a  house,  a  field,  or  a 
piece  of  land,  would  have  passed  do  more  than  a life  interest, 
unless  the  proper  words  of  limitation  had  been  annexed  to 
the  sift,  or  some  expressioiiB  were  connected  with  it,  by 
which  ao  intent  to  haTe  passed  a larger  estate  could  hare 
been  diaclofled.  Still a  more  liberal  construction  was  allowed 
in  the  case  of  a  will  than  a  deed,  because  instrumentA  of 
the  former  kma  were  often  made  in  haute,  and  sometimes 
eTen  when  the  party  was  in  extremis^  and  unable  to  obtain 
that  profeflflional  assiBtance  of  which  a  party  to  a  deed  had 
flo  man/  opportunities  of  availing  himself  ；  hence,  where  a 
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clear  and  manifest  intent  has  been  difldoeed  by  the  tenns 
made  use  of  by  the  testator,  an  estate  in  fee  has  been 
allowed  to  pass  without  any  words  of  inheritance,  and  an 
estate  tail  without  any  words  of  procreation,  and  even 
estates  have  been  allowed  to  arise  bj  mere  implication, 
without  any  words  of  express  devise  whateyer,  where, 
from  the  context,  it  has  appeared  that  such  must  have  bem 
the  testator's  real  intention.  In  some  instances  also  nad 
property  might,  and,  in  fact  stUl  maj,  pass  where  the  inten- 
tion is  apparent,  without  any  mention  whatever  b^ng  made 
of  it  ；  as  where  one  man  by  will  appointfl  tiiat  another  shall 
be  his  heir:  (Marrett  v.  Sly,  2  Sid.  75.)  But  in  a  deed 
the  law  always  waa,  and  so  it  still  remains,  that  a limitadcm 
of  lands  to  a  man  without  words  of  limitatioD,  will  confer 
DO  more  than  a  mere  life  estate  (Co.  Litt. 1 12》，  with  on^ 
the  single  exception  in  the  now  obsolete  case  of  a  gift  in 
frank  marriage,  which  would  have  raised  an  estate  tail: 
(Wood's  Inst.  120.}  But  no  other  aft  or  grant,  erea 
though  it  were  expressive  of  the  estate  the  grantor  actuallj 
designed  to  give,  as  to  a  grantee  in  fee  simple,  would 
conrer  anything  beyond  a life  estate. 

The  instances  in  whidi  the  courts  have  allowed  a&e  to 
pass  by  will,  where  the  regular  words  of  limitation  haTe 
been  omitted,  have  been 一 

First,  where  the  subject-matter  of  deTise  has  been  so 
described  as  to  embrace  not  only  the  property  itaelf  but  also 
all  the  testator's  estate  and  interest  therein. 

Secondly.  Where  the-  words  of  limitation  employed, 
although  not  strictly  technical,  are  still  sufficient  to  show 
the  sense  in  which  the  testator  intended  the ァ ^ouM  be 
construed. 

Thirdly.  Where  the  intent  was  manifest,  althou^  the 
will  contained  no  words  of  devise  whatever. 

Fourthly.  Where  the  lands  were  deyised  subiect  to  a 
charge,  or  the  devisee  of  them  was  directed  to  lorgm  or 
fore^  any  benefit. 

Fifthly.  Whenever  a  testator  directed  any  acts  to  be 
done  by  the  devisee  or  devisees,  which  a  mere  life  estate 
might  nave  been  insufficient  to  enable  Bach  devisee  or 
deviBees  to  perform. 

Sixthly.  Where  the  legal  estate  is  devued  in  fee,  sad 
it  appears  the  testator's  intent  was  that  the  beneficial  in- 
terest should  be  enjoved  for  as  extensive  a  period. 

Seventhly.  Where  the  devisee  has  an  absolate  power  of 
disposition  over  the  deTued  property  conferred  upon  him 
by  the  will. 
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What  terms  would  have  passed  the  subject,  and  also  all  the 
teUator^g  interest  in  the  devised  premises.'] 一 A learned  judge 
once  obserYed  (Wilmot,  J.，  in  Scott  v.  AUberry^  Com.  337), 
that  whenever  it  plainly  appeared  that  a  testator  intended 
to  pass  a  fee,  it  is  immaterial  what  words  he  made  use  of. 
Hence  ike  word  "  estate,"  in  an  almost  numberless  list  of 
cases,  has  been  held  to  pass  not  only  the  property  itself, 
but  also  all  the  testator's  estate  and  interest  therein  (sec 
the  cases  referred  to, 1 Hughes  Pract.  Sales,  p.  306,  2nd 
edit.)  ；  and  although  at  one  time  it  appears  to  have  been 
contended  that  where  a  testator  annexed  a local  description 
to  the  word  "  estate,"  it  would  have  negatived  the  intent 
to  pass  the  fee,  it  was  nevertheless  determined  that  adding 
a local  description,  as  "  my  estate  at  A."  or  "  of  A."  or  "  in 
A.,"  would  not  have  restricted  the  import  of  the  word  estate 
to  a  mere  local  description  of  the  property,  or  make  it  mean 
less  tban  the  absolute  estate  and  interest  which  the  testator 
himself  poaseesed  therein :  (Doe  d,  Chtcfiester  v.  OxendeUy 
4  Taunt.  176;  S.  C,  on  appeal, 4  Dowl. 92  ；  Gardiner  v. 
Harding^  J.  fi.  Moore,  665 リ Neither  would  an  addi- 
tional deacription  annexed  to  the  word  "estate,"  as  for 
example,  "all  that  estate  I  bought  of  M."  (Bailis  v.  Gale, 
2  Ve«.  sen.  48)  ；  or  "  all  that  my  freehold  estate,  consist- 
ing of  thirty  acres  of  land,  more  or  less,"  {Oarditier  v. 
Harding^  sup.)  ；  or  "all  my  estate,  lands,  &c.，  called  or 
known  by  toe  name  of  the  coal-yard,  in  the  parish  of  St. 
Giles,  London"  (Roe  d.  Childy.  Wright,  7  East,  259),  have 
controlled  its  more  extensive  import.  And  whatever  doubts 
may  at  one  time  have  existed  with  regard  to  its  construction 
when  aaed  in  the  plural  number  {Goodia/n  v.  Goodwyn, 
1 Yes.  flen.  236),  it  has  long  since  been  decided,  that  whether 
it  be  written  "  estate,"  in  the  singular,  or  "  estates,"  in  the 
plunl  number,  it  will  receive  exactly  the  same  construction : 
{Boe  dL  AUport  y.  Bacon,  4  Man.  &  Selw.  866.) 

When  the  import  of  the  word  "estate"  may  he  restricted,'^ 一 
fiat  the  word  "  estate,"  notwithstanding  its  extensive  im- 
port, may  nevertheless  be  restricted  to  a  more  limited 
meaning,  where  the  will  discloses  that  such  must  have  been 
the  testator's  obvious  intent.  Hence,  where  he  confines  it 
to  a life  est  ite,  n life  estate  and  no  more  will  be  held  to 
pA88  by  it :  (Pnee  r.  Gibson,  2  Edeo,  115.)  So  where  words 
importing  a lesser  estate  than  a  fee  have  been  annexed  to' 
the  term,  such  limited  interest  only  will  pass  under  it  ；  as 
where  a  devise  was  of  a  teblator^s  estate  at  A"  with  limi- 
tations over  in  strict  scttlemeBt : (】 Bro.  &  Bing.  123.) 
[p.  0. 一 vol 11. I  3  Y  % 
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When  the  term  estate  will  be  construed  to  rdaU  io  Mmgg 
of  the  same  kind  with  Mchich  it  is  OMOcialed.'] The*  word 
" estate"  may  also  be  restricted  to  mean  things  of  the  mum 
kind  with  which  it  n  coupled  or  associated. If^  tfaereforeY 
it  is  coupled  with  articles  of  a  personal  nature,  it  will  be 
considered  to  relate  to  personal  estate  only.  Thus,  where 
A  testator,  after  a  specific  devise  of  an  estate  by  its  local 
description,  devised  "  all  the  residue  of  his  leases,  mortgage, 
estates,  debts,  moneys,  and  other  goods,  &c.,"  the  word 
estates  was  held  to  be  confined  to  the  chattels  oiiIt: 
( Wilkinson  Merryland, 1 Cro.  Car.  447  ；  S.  C. 1 1^, 
Ca.  Abr.  178.)  In  another  case  also  a limitatioD  of  •*  ail 
other  tbe  rest,  residue,  and  remainder  of  my  estate,**  con- 
sisting of  ready  money,  plates,  jewels,  leases,  judgments,  and 
mortgages  was  confined  to  the  kind  of  property-  with  wluch 
it  was  thus  associated,  and  of  which  the  testator  expresrir 
stated  it  to  bftve  con&isted :  (ThnaceU  v.  Perkins,  2  Atk. 
102.)  Still,  for  all  ibis,  tbe  mere  circumstance  of  tbe  word 
" estate,"  being  in  the  same  sentence  with  an  enumentioD 
of  chattels  will  not  so  inseparably  connect  itself  with  tbem 
as  to  deprive  tbe  term  oi its  more  extensive  siffnificatioii  ； 
for  if  it  be  inserted  so  as  to  precede  tbe  enumeration  of  the 
chattels,  it  will  be  construed  to  relate  to  real  estate  not 
previously  disposed  of:  ( Tanner  t.  Morse, 1 Cas.  temp. 
Talb.  284.)  And  if  inserted  ufter  such  enumeration,  the 
description  of  which  was  sufficient  to  comprehend  the  whole 
of  the  testator's  personal  estate,  the  construction  will  be 
the  same,  upon  tbe  principle  recognized  by  Lord  Ohanoellar 
Talbot  in  IbbeUon  v.  Beckwith  (Cas.  temp.  Talb.  157),  thai 
if  the  words  of  the  will  be  general,  and  taJdog  the  testator's 
words  in  one  sense  will  make  the  will  to  be  a  complete  dispo- 
sition of  the  whole,  whereas  taking  them  in  another  there 
will  be  a  chasm,  they  shall  be  taken  in  that  sense  which  is 
most  likely  to  be  agreeable  to  his  intention  of  disposing  of 
his  whole  estate. 

As  to  operation  of  Wills  Act, 1 Vict.  c.  26,] — It 
does  not  appear  that  the  act  of  the 1 Vict.  c.  26,  by 
which  it  is  declared,  that,  unless  words  of  limitation  or  some 
expressions  are  employed  denoting  a  contrary  intent,  an 
absolute  estate  in  fee  simple  will  pass  by  a  simple  deyise  of 
the  property  (sect.  】8)，  has  made  any  alteration  in  the  oon- 
Btraction  of  the  word  "estate;"  because  now,  as  preTionsljf 
if  annexed  to  a  devise  of  real  estate  it  will  pass  the  fee,  bat 
yet  words  of  limitation,  or  other  expressions  employed  bj 
the  testator  to  denote  ft  contrary  inteot,  will  control it» 
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more  extensive  operation,  and  where  explained  by  the  con- 
text to  mean  mere  personal  estate,  as  no  real  estate  can  then 
pass  under  the  term,  it  can  of  course  create  no  estate  or 
interest  in  any  portion  of  the  testator's  real  property. 

The  word  "property"  of  similar  import  as  the  word 
"Mtete."] — It  win  be  proper,  however,  to  observe  that  the 
word  "  estate  "  is  not  the  only  term  which  has  been  held  to 
embrace  the  whole  of  the  testator's  interest,  as  well  as 
the  subject-matter  of  devise  ；  for  the  word  "  property," 
unless  restrained  by  the  context,  has  been  held  to 
be  of  equal  force  with  the  word  "  estate" :  {Noel  v.  Hoy、 
6  Mad.  38.)  Yet  the  word  property,  like  the  word 
" estate,"  when  associated  with  things  of  a  personal  nature, 
will  be  construed  to  relate  only  to  personal  property,  and 
in  fact  it  seems  the  construction  of  the  two  terms  are  pre- 
cisely similar  in  every  respect,  and  may  be  treated  as 
synonymous  expressions. 

What  other  terms  have  been  conidered  as  capable  of  passing 
both  the  subject  and  the  fee,"] 一 With  respect  to  other  terms 
capable  of  passing  both  the  subject  and  the  fee,  it  has  been  • 
held  that  the  testator's  absolute  interest  in  a  remainder, 
or  a  reversion,  would  have  formerly  passed,  as  it  now 
undoubtedly  will,  under  a  devise  containing  either  of  these 
expressions  (Norton  v.  Ludd, 1 Lutw.  755),  as  will  also  a 
devise  of  my  moiety  (Doe  d,  Atkinson  v.  PawceU,  7  L.  T. 
Rep.  283. )  So  also  the  terms  "  all  my  nght,  title,  and 
interest'*  (Cole  v.  Rawlinson,  I  Salk.  234),  or  "all  my 
part,  share,  and  interest"  (Andrew  v.  Southowte,  5  T.  R. 
592)，  or  "  all  I  am  worth"  {Iluxtep  v.  JBrooman,  7  Taunt. 
81)，  or  "all  that  I  shall  die  possessed  of,  real  and  personal" 
(Pitman  v.  Stevens^ 15  East,  505  ；  Wilee  v.  Wilee,  7  Bing. 
664;  Thomas  v.  Phelps^  3  Russ.  348),  or  "whatever  else  I 
have  in  the  world  not  before  disposed  of,"  have  been  held 
to  pass  an  estate  in  fee  simple  in  the  property  to  which 
those  terms  were  applicable.  At  the  same  time  it  must 
be  observed,  that  none  of  the  above  expressions  have  beeu 
held  to  pass  the  fee  unless  they  were  contained  in  the  devis  - 
ing  clauses  of  the  will.  If  inserted  only  in  the  introductory 
ciaafle,  they  would  not  have  varied  the  construction  of  a 
devise  afterwards  made,  where  the  expressions  in  the  devis- 
ing clause  were  insuftictent  to  carry  the  degree  oi interest 
contended  for:  {Right  v.  Sidebottom,  Doug.  734.)  And 
notwithstandinpr,  as  we  have  just  before  observed,  the  fee 
simple  in  an  estate  in  remainder  or  reversion  would  have 
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passed  by  a  devise  under  either  of  those  terms,  yet  the  oanal 
words,  "  rest,  residue,  and  remainder,"  as  relating  to  rea- 
duarj  property  undisposed  of  by  the  will,  would  h^re  been 
incapable  of  enlarging  any  devise  of  real  estate  to  whidi  it 
mignt  have  related,  beyond  the  life  estate 冒 hich  the  devise 
of  the  subject  itself  would  otherwise  have  conferred  :  (Doe 
Snell  V.  Allen,  8  T.  R. 147.)  But  in  this  respect  Uie law  it 
now  altered  by  the  Wills  Act, 1 Vict.  c.  26，  under  wbick 
the  devise  of  the  subject  will  pass  the  fee  or  other  absolute 
interest  of  the  testator  therein,  unless  tome  restrictive 
terms  are  employ ei],  or  some  other  expressions  inserted  in 
the  will,  denoting  a  contrary  intent :  (sect.  28.) 

Import  of  the  words  "  inheritance^''*  "/ie  ghmpU^"  一 
^ne  word  inheritance  would  have  passed  the  fee  (  Purt/oy  r. 
Rogers,  2  Saund.  288),  as  would  also  a  devise  "to  hold  in 
fee,"  or  in  fee  simple  {Baker  v.  Raymond^  Anders.  51) ； bat 
the  words  hereditanaenta,  although,  strictly  speaking,  appli- 
cable to  estates  of  inheritance,  would  not,  prior  to  the  act 
1 Vict.  c.  26，  have  extended  the  devise  beyond  a  life  estate 
(Doe  d.  Palmer  v.  Richards,  3  T.  R.  356)  ；  ndther  wonld  a 
devise  of  a  house,  or  a  farm,  or  a  tenement,  hare  beeo 
sufficient  to  puss  mofe  than  a life  estate,  notwithstanding 
the  word  freehold  had  been  joined  to  it  {Doe  tL  AtkUy  t. 
Bamea,  2  Cr.  Mees.  &  23)，  although  it  is  quite  dear 
an  estate  in  fee  would  now  pass  under  a  aevise  in  tfaoM 
terms  : (1 Vict.  c.  26,  s.  28.)  But  the  word  "all"  standing 
alone,  aa  in  the  following  clause,  "I  deTue  all  to  mj 
mother"  (Bowman  v.  Milbank^ 1 LeT.  149),  has  been  con- 
sidered too  vague  an  expression  to  embrace  any  <^  the 
testator's  lands,  and  would  not  now,  it  seems,  anj  more 
than  formerly,  be  capable  of  passing  real  property  in  any 
shape  or  form  whatever. 

Import  of  the  word  **e^«c/jf."]— The  word  "effects"  b 息 
term  of  equivocal  import,  yet  upon  the  whole  mope  applicable 
to  personal f  than  to  real  estate  :  (Cornfield  v.  Utlbert^  3  East, 
510.)  Still,  where  the  word  ."real,"  or  "  testamentary,"  u 
annexed  to  it,  or  if  from  the  context  of  the  will  it  appear* 
that  the  testator  intends  to  apply  the  term  "eflfects"  to 
real  property,  then  not  only  the  property  itself,  but  also  all 
the  testator's  interest  therein  will  be  comprehended  by  it; 
but  when,  as  is  usually  the  case,  it  is  associated  with  chattds, 
its  import  will  be  confined  to  property  of  that  description 
only.  The  construction  of  tbe  term,  therefore,  does  not 
appear  to  be  affected  by  tbe  Wills  Act, 1 Vict.  c.  26. 


WILLS.] 


DEVISES  IN  FEE 


787 


2-  When  unlechnical  words  will  be  construed  according  to  the 
sense  it  if  manifest  tht,  testator  intended  to  employ  them. 

There  are  certain  instances  in  whicD  words  of  limitation, 
jjthou^h  not  techDically  correct,  have  been  construed 
according  to  the  intention  in  which  it  has  been  manifest  the 
testator  designed  to  employ  them,  and  have  been  held  to 
pass  either  a  fee  simple,  or  an  estate  tail,  accordingly  ss 
such  intention  could  be  collected  from  the  ordinary  and 
^reoeral  import  of  the  terms  that  have  been  used.  Thus,  as 
we  baTe  just  before  remarked,  a  testator  devising  to  a  man 
in  fee  simple,  or  appointing  him  his  heir,  woula  in  either  case 
have  passed  the  fee,  as  would  also  a  devise  to  a  man  in 
perpeiuutn,  or  for  ever  ( Whiting  v.  WUki"s、  8  Vin.  Abr. 
208);  or  to  a  man  and  his  blood,  for  his  blood  runs  through 
the  collateral  as  well  as  the  lineal  heirs  (Co.  Litt.  6 ; 
2  Prest.  Estates,  84)，  but  whether  a  devise  to  a  man  and  his 
posterity  would  have  passed  an  estate  in  fee  8iiD]^le，  or  in  tail, 
still  remains  undecided  ；  though  it  seems  a  devise  to  a  man 
^  semitio  svo  will  pass  an  estate  tail : {to,) 

Disdnclian  between  the  cojistrucHon  in  a  deed  or  in  a icill, 
where  the  term  "  heir,"  or  "  heira,"  is  usea  tn  an  untechnical 
/arm,'] 一 A limitation  to  a  man  and  his  heir  in  the  singular 
Dumber,  or  to  a  man  or  his  beirs  (Snell  v.  Read,  2  Atk.  645), 
if  contained  in  a  will,  passes  the  fee,  although  the  same 
terms,  when  rued  in  a  deed,  will  convey  no  more  than  a life 
estate  (Chapman  v.  DaU(m,  Plow.  286)  ；  whilst  a limitation 
to  a  man,  his  heirs,  male  or  female,  which  in  a  deed  passes 
an  estate  in  fee  simple  {Abraham  t.  Twiggy  Cro.  Eliz.  478), 
in  A irill  creates  an  estate  tail : (Denn  v.  Slater,  5  T.  R. 
434.)  But  here  we  must  observe,  that  notwithstanding  the 
liberal  construction  that  is  permitted  in  the  construction  of 
wills  for  the  purpose  of  carrying  out  the  real  intention  of 
the  testator,  he  will  not  be  permitted,  by  whatever  exprcsnlons 
he  may  have  adopted,  to  contravene  any  fixed  rules  of  law, 
and  impose  a  course  of  descent  inconsistent  with  an  estate 
in  fee  simple,  limited  by  the  technical  words  properly  adapted 
to  the  creation  of  that  estate  ；  hence,  if  he  were  to  devise 
lands  to  A.  and  his  heirs  for  their  lives,  the  entire  fee 
simple  will  Test  in  A.,  and  the  limitation  to  his  heirs  would 
be  rejected  for  repusnaDcy,  because  there  cannot  be  a  suc- 
oesdoQ  of  heirs  for  life  estates :  {Doe  v.  Stenlahe^  3  East, 
615.) 

Where  a  limitation  ocer,  after  a  limitation  in  fee,  may  he 
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good.'] 一 Bat  a limitatioii  orer,  after  alinutation  to 塞 man  and 
his  heirs,  although  void  in  a  conyeyaooe  at  oommon  law,  may 
nevertheless  be  good  in  a  will  by  way  of  executory  devise, 
where  the  contingency  upon  which  it  is  to  take  place  is  sudi 
as  must  necessarily  happen  in  the  coarse  of  twenty-one  yem 
after  a life  or  liyes  in  being  ；  but  unless  restricted  wHhin 
these  limits,  it  will  be  void  for  remoteness,  and  the  first 
limitation  in  fee  will  confer  an  absolute  interest  ；  except  in 
those  instances  where  the  contingency  upon  which  the 
limitation  over  is  to  take  effect  is  the  indefinite  fiulure  of 
issue  in  the  party  to  whom,  and  to  whose  bein,  the  lands 
arc  first  limited  ；  for  in  that  case  the  limitation  orer  upon 
the  indefinite  failure  of  issue  will  cut  down  the  precemns 
fee  simple  to  a  fee  tail,  and  limitation  over  become  ■  Tested 
estate  in  remainder  expectant  tbereon  ；  bat  if  the  djing 
without  issue  is  confined  to  the  time  of  the  death  of  the  first 
taker,  then  he  will  take  an  estate  in  fee,  and  the  limitation 
over  will  operate  as  an  executory  devise.  This  distincHoa 
haa  caused  much  controversy  upon  the  construction  of  wills, 
ns  to  whether  the  context  shows  that  the  limitatioii  oyer  is  to 
take  effect  after  an  indefinite  failure  of  issue,  or  whether  it  is 
to  relate  to  the  first  taker  leaving  any  Burviving  israe  " 
the  time  of  his  death  ；  as  alao  what  terms  are  necessuy  to 
express  the  default  oi issue  to  mean  an  indefinite  failure  of 
issue. 

Old  nde  of  law  respecting  the  construction  of  dying  viAout 
issue,'] 一 Previously  to  the  Wills  Act  (1 Vict.  c.  96)»  a  devise 
to  a  man  and  his  heirs,  with  a limitation  over,  in  case  he  should 
die  without  issue,  or  without  leaving  issue,  or  in  case  he 
should  depart  this  iite  and  leave  do  issue  {Forth  v.  Chapman^ 
1 P.  Wms.  663),  unless  there  were  some  other  expressions 
in  the  will  to  show  tho  testator  intended  to  restrict  the  term 
of  dying  without  issue  to  the  lifetime  of  the  party,  would 
have  been  construed  to  mean  indefinite  laiiure  of  inue,  and 
the  first  taker  would  have  taken  an  estate  tail,  and  the  limi- 
tatioii over  would,  as  we  have  just  before  observed,  haTO 
taken  effect  as  a  remainder  expectant  on  the  determiiuitioa 
of  such  estate  tail : (Raggett  v.  Beattie,  5  Bing.  243.)  But 
with  respect  to  the  construction  of  wills  made  once  the  above- 
iiientioned  act  has  come  into  operation,  considerable  doubt 
has  been  thrown  by  the  29th  section,  which  enacts  that  in 
any  devise  of  resd  or  personal  estate,  the  words  "  die  nithoot 
ici8iie,"  or  、'  without  leaving  Lisue,"  or  "  baye  no  issue,**  "  or 
any  other  words  which  may  mpart  a  want  or  failure  of  ittwe 
of  any  person  in  his  lifetime,  or  at  the  time  of  his  deoA^  or 
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mm  nidefimU  failnire  of  his  issue, き hall  be  construed  to  mean 
a  wmnt  or  failure  of  issue  in  his  lifetime,  or  at  the  time  of 
the  death  of  such  person,  and  not  an  indefinite  failure  of  bis 
issue,  unless  a  contrary  intention  shall  appear  by  the  will,  by 
reawn  qfsyeh  person  having  a  prior  estate  tai"  or  of  a  pre' 
ceding  gift  heinf  without  any  implication  arising  from  such 
wordg,  a limitation  of  an  estate  tail  to  such  person  or  issue 
or  otherwise  ；  provided  that  this  act  shall  not  extend  to 
cases  where  such  words  as  aforesaid  import,  if  no  issue  pre- 
scribed in  a  preceding  gifl  shall  be  born,  or  if  there  shaA  be 
no  issue  who  shall  live  to  attain  the  age,  or  otherwise 
aoflwer  the  description  required  for  obtaining  a  Tested 
estate  by  a  preceding  gift  to  floch  issue." 

iVo5aUtf  modem  rule  of  construction,'] 一 Now,  as  the 
aboTe-mentioned  enactment  confines  the  import  of  the 
terms  "  dying  without  issue,"  or  "  without  leaving  issue," 
to  the  death  of  the  party,  it  seema  necessarily  to  follow, 
upon  the  authority  of  the  Cases  in  which  the  dying 
without  issue  has  been  construed  to  relate  to  that  period 
(SUooM  ▼•  Glover,  Com.  PL  April  1845,  MS.),  that  if 
the  preceding  words  were  sufficient  to  pass  the  fee,  a limi- 
tation over,  upon  aying  without  issue,  contained  in  a  will 
within  the  scope  and  operation  of  the  Wills  Act  of 1 Vict, 
c  26,  woala  not,  as  formerly,  create  an  estate  tail,  but  an 
estate  in  fee  simple,  subject  to  a limitation  over  by  waj  of 
executory  devise,  depending  upon  the  contingency  of  the 
first  taker  leaving  no  issue  behind  him  at  the  time  of  his 
death. 

Where  the  limitation  over  is  upon  the  party  dyinft  without 
hetrtJ] 一 It  may  be  proper  also  to  remark  in  this  plnoe  that 
the  act,  I  Vict.  c.  26，  u  altogether  silent  upon  the  question 
of  a limitation  over  upon  a  dying  without  heirs  generally,  of 
the  party  to  whom  and  to  whose  heirs  the  premises  nave 
been  previoiuly  limited,  which  being  an  event  beyond  the 
limits  which  the  law  allows  an  execatoiy  devise  to  take 
pltce  in,  would,  it  seems,  be  void  for  the  remoteness,  and 
the  first  taker ，き estate  would  thereby  become  absolute. 
The  only  exception  to  this  rule  seems  to  be  where  the 
person  to  whom  the  limitation  over  is  made  u  a  relation  of, 
and  in  that  character  capable  of  being  the  collateral  heir  of 
the  first  devisee,  for  in  that  caae  the  first  devisee  would  be 
construed  to  take  an  estate  tail  only,  and  then  the  limitation 
o'er  would  be  good  as  a  remainder  ；  because  the  limitation 
deootes  that  only  lineal  heirs  could  possibly  have  been 
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intended,  as  it  would  be  impossible  for  the  devisee  to  die 
without  heirs  so  long  as  the  remiuDder  man  or  anj  of  hi* 
issue  existed :  {Morgan  v.  Griffiths^  Cowp.  224.) 

3.  When  an  estate  in  fee  may  arise  hy  implication. 

An  estate  in  fee  simple  may  arise  by  implication  without 
any  direct  words  of  devise,  either  of  the  property  itself,  or 
of  limitation  of  estate  which  the  devisee  is  to  take  therein. 
This  is  sometimes  caused  by  words  of  direct  and  immediate 
reference  to  other  devises  in  the  same  will Wight  t. 
Cundell,  9  East,  400)  ；  or  where  a  testator  refers  to  a 
particular  person  as  his  heir,  ia  which  case,  although  he 
may  be  mistaken  as  to  the  actual  fact,  such  reference  will 
be  suflicient  to  create  an  estate  in  fee  simple  by  iznplic&tiozL, 
although  there  are  no  words  of  direct  devise  to  the  party. 
Thus,  in  TiUey  v.  Simpson  (3  Keb.  589),  where  a  U^tetor 
having  issue  by  C.  three  daughters,  S.,  A.，  and  K.,  devised 
to  C.  for  life  all  his  freehold  wherever,  until S.  his  heir 
came  to  twenty -one,  paying  the  heir  lOs.  auring  the  term, 
and  to  the  rest  after  hfteen  years  old  20 ん a  piece,  and  the 
heir  to  pay  A.  and  E. 100/.  a  piece,  40/.  at  the  decease  of 
his  wife,  &c.  ；  and  if  S.  his  heir  died  without  an  heir  before 
twenty-one,  so  that  the  lands  descended  and  fell  to  A.  theo 
A.  was  to  pay  E.  &c.  ；  Lord  Hale,  C.  J.  held  thai,  notwith- 
standing tbe  testator  was  mistaken  in  his  intent  that  his 
eldest  daughter  was  his  heir,  he  nevertheless  intended  his 
lands  should  go  according  to  his  mistake,  therefore,  albeit 
there  was  no  express  devise  to  S"  yet,  she  being  named  his 
heir,  was  sufficient  to  exclude  the  rest,  and  constitute  her 
his  sole  heir:  (see  also  Taylor  v.  Wehh^  Str.  301.)    And  if 
a  testator  should  happen  to  refer  to  a  dispoeitioii  as 
having  been  made  by  him,  when  in  fact  he  has  not  made 
any  disposition  at  all, a  devise  by  implication  may  still  arise 
therefrom.     Hence,  where  -a   testator  bequeathed  one 
moiety  of,  or  term  of,  leasehold  estates  to  E.  Cr.,  and  if  sbe 
should  die  before  twenty -one,  to  G.  S. ;  and  if  she  should 
die  before  a  certain  event,  to  another  person,  and  after  ber 
death  to  A.  ；  and  provided  that  in  case  A.  should  die  with- 
out issue,  and  E.  G.  or  G.  S.  should  be  then  living,  or 
either  of  thorn,  the  said  moiety  of  bis  leasehold  messna^ 
before  givea  to  the  said  A.  should  go  to  the  said  E.  G.  and 
G.  S.    Sir  Thomas  Sewell, M.  K.,  said,  that  as  there  could 
be  no  doubt  as  to  the  intention,  and  the  words  of  the  gift 
being  omitted  by  mistake,  the  court  would  supplj  them, 
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ana  imply  a  gift  to  A.  and  her  issue,  with  a  contingent 
limitalioQ  oyer:  (Bilrin  v.  Walker,  Ambl.  661.) 

Mere  reciials  will  not  generally  operate  as  an  actual  devise.'] 
一 But  generally  speaking  a  mere  recital  of  an  intent  to  give, 
will  not  be  allowed  to  operate  as  an  actual  gift,  or  even  to 
a  demoDftration  of  an  intent  to  give.  Thus,  where  B.,  by 
his  will  reciting  that  he  was  entitled  for  life  under  the  wiU 
of  A.  to  the  advowson  and  rectory  of  D.，  with  remainders 
o'er,  "  subject  to  a  direction  in  the  said  will  that  my  brother 
J.W.  shall  be  presented  to  the  said  rectory,  when  it  shall  next 
become  vacant,  which  it  is  my  wish  may  be  complied  with  ； 
now  I  hereby  declare  it  to  be  my  desire  and  earnest  wish 
that  in  case,  upon  the  vacancy  of  the  Baid  living,  the  said 
J*  D.  shall  not  be  then  living,  or  in  case  the  said  rectory 
shall  again  become  vacant,  after  the  said  J.  D.  shall  have 
been  presented  to  and  accepted  the  presentation,  then 
A.  P.  was  to  be  presented.  The  fact  was,  that  under  the  will 
of  A.,  J.  D.  was  only  entitled  to  the  presentation  on  a  con- 


whether  the  expressions  in  the  will  of  B.  raised  a  gift  by 
implication,  so  as  to  put  the  persons  actually  entitled  under 
it  to  their  election  ；  and  Lord  Eldon,  upon  the  groiuids 
above  alluded  to,  decided  that  it  did  not. 


When  a  charge  an  real  estate  would  have  passed  the /««.]— 
Even  previously  to  the  act  of 1 Vict.  c.  26,  an  estate  in  fee 
wonla  have  passed  without  any  words  of  limitation  being  an- 
nexed to  the  gift,  whenever  the  lands  were  devised  to  a  per- 
ion  charged  with  the  payment  of  a  aum  in  gross  (Reed  v. 
HaUon^  2  Mod.  25),  or  of  debts,  legacies  {Doe  d.  Palmer  ▼• 
Biekardi,  3  T.  R.  356),  or  annuities  (^Webb  v.  Hearing^ 
Cro  Jac.  114)，  or  whenever  he  was  to  me  up  or  relinquish 
any  benefit,  or  expend  any  money  for  the  advantage  of  any 
other  person  ；  and  in  either  of  the  above  cases  it  was  perfectly 
immatenal  whether  the  charge  bore  any  proportion  or 
otherwiae  to  the  value  of  the  devised  property,  or  of  the 
len^h  of  time  for  which  the  payment  was  to  endure  ；  a 
dense  being  always  coDStrued  benencially  for  the  devisee, 
who  miffht  possibly  have  been  prejudiced  instead  of  bene- 
fited if  he  was  to  take  no  more  than  a life  estate,  by  his 
estate  determining  by  his  death  before  he  had  time  to 
receive  out  of  the  devised  property  the  amount  of  the 
charges  pud  by  him  under  toe  will.   But  in  those  caflea 
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where  the  devisee  could  by  no  possibility  have  been  a  loser 
by  defraying  these  charges,  a less  liberal  coDstraction  pre- 
vailed, and  ne  would  have  taken  a  mere  life  estate  and  no 
more;  as  where  a  devisee  was  only  directed  to  pay  out  of  the 
rents  and  profits  generally,  or  when,  or  as,  or  after  he  h»l 
received  them  (Doe  d,  Jackson  RttmsboCOm,  3  Man.  &  Selw. 
お 6》 because  in  either  of  those  cases  he  could  bare  incur- 
red no  loss,  or  even  run  the  slightest  risk,  as  he  was  onlj  to 
pay  out  of  what  he  actually  received  ；  and  for  precisely  the 
same  cause,  the  ruie  was  the  same  where  the  devisee  was  not 
to  take  until  after  the  charges  were  satisfied :  (Goodtitle  d. 
Paddy  v.  Afaddem,  4  East,  496.)  But  the  law  ia  now  con- 
siderably altered  in  this  respect  by  the  Wills  Act, 1 v  tcU 
c.  26，  by  which  a  devise  of  the  property  is  alone  suffioient 
to  pass  the  fee,  so  that  if  the  property  itself  be  safficieotlv 
described,  and  the  words  of  devise  sufficient  to  pass  it  to 
the  devisee,  he  will  in  either  case  take  the  fee,  whether 
the  devise  be  made  to  him  subject  to  the  charge,  or  he  is 
DOt  to  take  under  until  sueh  charges  are  all  satisfied 
(sect.  28),  unless  the  will  expresses  a  contrary  intent. 

5,  When  a  testator  directs  an  act  to  he  done  which  a life 
estate  might  prove  insufficient  to  accomplish^  it  will  p<uM 
the  fee. 

What  acts  directed  to  he  done  will  pass  the  fee.j "~ Where  a 
testator  directs  any  acts  to  be  done  which  a life  estate  in 
the  devisee  might  be  insufficient  to  accomplish  ；  as  a  devise 
upon  truBt  for  payment  of  debts  and  legacies  for  instance  ； 
an  estate  in  fee  simple  has  always  been  held  to  pas9，  mnd 
not  merely  an  estate  commensurate  with  the  existence  of 
the  purposes  of  the  will,  or  the  objects  of  the  trusts,  which 
in  many  instances  might  be  effected  by  an  estate  pur  autre 
vie  (Beezeley  v.  Westerhause,  4  T.  K.  89)  ；  and  this  con- 
struction has  been  confirmed  by  the  Wills  Act, 1 Vict.  c.26， 
by  which  clevises  of  real  estate  to  trustees  or  executors 
except  for  a  tonn  or  a  presentation  to  a  church,  without 
any  express  limitation  of  estate,  will  be  construed  to  paw  the 
fee,  or  such  other  estate  or  interest  as  the  testator  hiid  the 
power  to  dispose  of  by  will,  and  not  an  estate  determinable 
when  the  purposes  of  the  trust  are  satisBed  :  (sects.  30, 31.) 

Direction  to  sell  passes  a  mere  authority  onfy.] 一 But  where 
lands  are  simply  directed  to  be  sold,  but  are  not  direcdj 
devised  to  the  trustees  or  executors  to  be  sold,  an  authoritj 
to  sell  only,  and  do  estate  in  the  lands,  will  be  held  to  pass 
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'(Loneasler  y.  Thornton^  2  Burr.  1028);  and,  subject  to  the 

E>wer  of  sale,  the  lands  will  descend  upon  the  heir.  The 
w,  in  this  respect,  does  not  appear  to  be  altered  by  the 
Wills  Act, 1 Vict.  c.  26,  which  only  mentions,  "  where  any 
real  estate  shall  be  devised  to  any  trustee,"  &c. 

6.  The  fee  trt7/  paw  whenever  it  appears  the  testator  intends 

the  beneficial  interest  shall  be  evjoyed  for  as  extensive  a 
period  as  the  legal  estate. 

Whenever  the  legal  estate  in  the  devised  premises  is  limited 
to  trustees  in  terms  sufficient  to  pass  the  fee,  and  the  expres- 
sions contained  in  the  will  are  sufficient  to  denote  an  appa- 
rent intent  that  all  the  beneficial  interest  in  the  estate  should 
belong  to  a  particular  person,  or  to  a  particular  class  of 
persons  (which  was  generally  inferred  where  the  trust  was 
declared  generally  in  their  favour  without  any  restrictive 
terms),  the  fee  in  the  trust  has  always  been  neld  to  pass 
without  the  aid  of  aDj  words  of  limitation  whatever :  (Peat 
V.  Powell^  2  P.  Wms.  194.)  And  in  a  case  decided  since 
the  Wills  Act, 1 Vict.  c.  26  (Malcombson  v.  Mcdcombscn^ 
17  L.  T.  Bep.  44),  where  A.  devised  certain  freehold  pre- 
mises to  B.，  to  be  kept  in  trust  for  C.，  "  that  is,  B.  to  let 
the  premises,  and  give  the  rent  to  my  son  C.  for  his  support," 
and  the  qaestion  was,  whether  this  passed  the  fee  under  the 
provisions  of  the  above  act,  which  gives  the  same  estate  to 
the  cestui  one  tnut  as  the  trustee  takes  (sect.  30),  the  court 
held  that  toe  fee  passed  under  these  general  words,  come- 
quently  that  both  the  legal  and  equitable  fee  passed  to  the 
devisee. 

7.  Where  the  devisee  has  the  absolute  power  of  disposition 

conferred  upon  him. 

Where  a  power  of  disposition  will  pa»s  the  fee,! ^ It  has 
been 驄 long-fixed  rule  of  law  that  wnere  an  absolute  and 
uncontrollable  power  of  disposition  over  the  devised  pre- 
mises is  giyen  to  the  devisee,  he  will  thereby  acquire  an 
estate  in  fee  without  the  necessity  of  any  words  of  limitation 
being  annexed  to  the  gift:  (Latch.  36；  Co.  Litt.  96;  Whis- 
ion  CUrUtm^  Leon.  156;  OoodtitU  Otway,  2  Wila.  6.) 
Still, a  power  of  disposition  would  not  have  passed  a  fee 
where  an  express  estate  was  giTen  divided  from  the  power  ； 
as  where  an  express  estate  for  life,  in  tail,  or  for  any  other 
limited  interest,  was  ^ven  to  the  devisee,  who  had  abo  an 
absolute  power  .of  disposition  conferred  upon  him  by  the 
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will  (Cook  T.  Farrand,  7  Tannt.  122),  in  which  cmse  the 
dcTisee  was  held  to  take  merely  the  estate  limited  to  him  by 
express  words,  and  the  right  in  point  of  power,  but  not  of 
estate,  of  disposing  of  the  remainder.  And  it  seons  the 
act  of 1 Vict.  c.  26,  would  make  no  alteration  in  the  law  in 
the  latt«r  respect  ；  for  although  do  words  of  limitation  »re 
necessary  under  that  act  to  pass  the  fee,  this  rule  onlr  bolds 
where  no  contrary  intention  appears  by  the  will,  wnidi  is 
here  clearly  disclosed  by  the  express  liinitation  of  estate  to 
the  devisee. 

Where  the  preceding  limited  interest  is  given  far  the 
purpose  of  letting  in  estates  of  strangers,"] 一 It  scsema,  how- 
ever, that,  as  well  before  as  since  the  act  of 1  >  ict.  c  26， 
where  an  estate  for  life,  or  other  limited  interest  is  given, 
as  a  preceding  estate  to  other  estates  in  remaind ぽ， 90  a, 
to  let  in  estates  to  stranjfers  either  vested,  as  to  A.  for 
life  with  remainder  to  B.  in  tail  (Jennar  t.  Hardie, 
1 Leon.  283),  or  contingent,  as  to  A.  for  life,  and  after  his 
death  without  iasue  IWing  at  the  time  of  his  decease  (^Oood- 
titU  V.  Otway,  2  Wib.  o),  with  an  absolute  power  of  dkpo- 
sition,  in  case  those  remainders き houia  fail  to  take  efiect^ 
then  upon  laiiure  of  the  mesne  estates,  the  deviaee  will 
acquire  the  entire  fee  simple. 

To  pa89  the  fee,  power  of  disposition  must  be  abtahtte 
and  uKTesiricted.'] 一 も at  the  latter  rule  only  holds  where 
the  power  of  dispontioii  conferred  upon  the  devisee, 
taking  a limited  interest  in  the  property,  is  abffdiate  and 
unrestricted  ；  for  whenever  any  particular  mode  of  dispo' 
sition 18  pointed  out,  as  by  deed,  or  by  a  deed  or  ouier 
instrument  executed  in  some  particular  manner,  or  by 
will,  the  fee  will  not  pnss  by  force  of  a  power  so  limited : 
{Fiiher  v.  Bank  of  England, 13  Ves. 11 ク But  if,  in- 
stead of  an  express  estate  being  Itimted,  toe  property  is 
given  to  the  aevisee  generally,  which,  under  the  act  of 
1 Vict.  c.  26,  will  be  sufficient  to  pass  the  fee  to  him.  it 
seems  that  a  power  of  disposition  afterwards  limited  to  him 
by  tbe  Trill,  although  restricted  ta  to  the  mode  in  irluch 
such  power  is  to  be  exercised,  will  not  be  su&icieDt  to  show 
a  contrary  intention,  and  the  deyisee  will  in  such  case  take 
die  fee  accordingly,  which  he  may  diipose  of  either  by 
making  appointment  according  to  the  terma  of  the  power 
limited  to  him  by  the  will,  or  bj  any  mode  of  aasunnce 
adapted  to  pass  the  estate  in  fee  simple  which  he  Ukei 
under  the  will  independently  of  euch  power. 
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Fee  Sikflx. 

1. Ordinary  limitations  in  fee  simple. 

2.  As  to  limitations  in  joint  tenaDcj. 

S.  As  to  limitations  to  tenants  in  common. 

1. Ordinary  LimiiatUnu  in  Fee  Simple. 

In  all  cases,  as  we  have  already  remarked  in  a  preceding 
part  of  this  chapter,  it  will  be  better  to  adopt  tne  proper 
technical  expressions  in  preference  to  relying  upon  the 
liberal  construction  the  law  formerly  allowed,  or  which  has 
been  conferred  by  the  act 1 Vict.  c.  26,  and  employ 
such  words  of  limitation,  as,  according  to  the  strict  rules 
of  law,  have  been  considered  to  be  properly  adapted  for 
the  purpose.  In  devises  of  estates  in  fee  simple,  there- 
fore, the  lands  should  be  limited  to  the  devisee  ana  his  heirs, 
or  to  the  devisee,  his  heirs  and  assies  ；  Bometimes  the  pro- 
perty u limited  to  the  devisee  and  his  heirs,  To  hold  to  nim, 
nis  heirs,  and  assigns  for  ever,  but  the  long  form  of  haben- 
dum, Tiz.，  To  have  and  to  hold,  &c.  commonly  used  in  deeds, 
is  rarely,  if  eycr,  employed  in  wills.  It  will  often,  however, 
be  proper  to  insert  a limitation  to  uses  to  bar  dower,  in 
order  to  exclude  that  ri^ht  from  attaching  upon  the  widow 
of  any  devisee  mamea  prior  to  1834;  and  this  ought  not 
to  be  lo6t  sight  of  in  practice,  as  it  would  generally  turn 
out  that  the  testator's  intent  really  was  that  the  deyisee 
should  take  the  devised  property  unfettered  by  any  right  of 
this  kind :  (see  the  form  of  a  devise  to  uses  to  bar  dower, 
2  Con.  Prec,  Part  VII.,  No.  XXI.,  clause 1， p.  736,  2nd 
edit.)  To  this  may  be  added  the  usual  declaration  to  bar 
dower  where  an  afler-taken  wife  is  intended  to  be  also 
exdaded :  (id.  ib,  clause  2，  p.  736.)  But  if  the  devisee  was 
not  married  prior  to  1834,  ana  it  is  intended  to  exclude 
his  widow  from  dower,  the  dower  mea  should  be  omitted 
altogether,  and  the  simple  declaration  against  dower  only 
inserted.  Still,  before  inserting  either  form,  it  should  be 
ascertained  that  the  testator  resSiy  intends  that  the  nght  of 
dower  should  not  be  allowed  to  attach  upon  the  devised 
premises :  (see  further  obseryaiions  upon  tois  subject,  ante, 
rol  i.,  pp.  225,  228.) 

2.  As  to  LimiUUions  in  Joint  Tenancy. 

Where  lands  are  devised  in  joint  tenancy,  the  ii き tid  and 
most  comet  mode  it  to  devise  the  lands  to  the  devisees  and 
[P.  c. ― vol.  ii.]  3  z 
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their  heira,  "  To  hold  unto  and  to  the  use  of  them,  tiieir 
heirs  and  assigns  for  ever,'*  whenever  it  is  intended  to  Yest 
the  legal  estate  in  them,  or  "To  hold  to  them  and 
their  heirs  to  the  uses,  &c.  hereiQafter  declared,^  -when  it  is 
desijpied  that  they  are  merely  to  serve  the  seisin  to  Test  the 
use  in  other  persons:  (see  the  forms  2  Con.  Prec,  Part  VUL, 
No.  I.，  clauses 1 and  2，  p.  633，  2nd  edit.  ；  id.  id.  No.  11^ 
clauses 1 and  3,  pp.  641,  642;  id.  ib.  No.  HI"  dame 1， 
p.  644.)  It  is  seldom,  howerer,  that  a  testator  wiskes  U> 
Umit  any  devised  property  in  joint  tenancy  amoogst  devuee* 
who  are  to  take  beneficially  under  his  will  ；  but  it  is  the 
best,  as  well  as  the  univeraal  practice,  where  property  is 
devised  to  more  than  one  trustee,  to  make  tbeni  joint  tenuiiB, 
from  the  advantages  it  affords  over  a  tenancy  in  commoii^ 
by  being  traDsmissible  to  the  sunriving  tnuteet  in  case  anj 
of  them  chance  to  die  during  the  cootintuuioe  of  the  trnats, 
instead  of  descending  upon  the  heir  of  the  deceased  troftee, 
the  incoDveniencefl  of  wnich  are  so  obvious  as  to  render  «iit 
observations  upon  that  head  in  this  place  ahogetber  super- 
fhioos. 


S,  Asto  Limitationt  to  Tenants  in  Comnunu 

Where  property  is  devised  amongst  Beyeral  deTisees  wlo 
are  intended  to  take  beneficial  interest  therein,  the  testator 
generally  mtends  they  shall  take  as  tenants  in  oommon,  aod 
not  as  joint  tenants  ；  and  this  is  so  notorious  a  fiict,  that  in 
modem  times  the  courts,  although  the  rule  wu  formerij 
otherwise,  have  leant  agfunst  the  constraction  of  m  jobit 
tenancy  and  in  favour  of  a  tenanc^r  in  common,  and  alloved 
words  in  a  will  to  create  a  tenancy  in  common,  which  thej 
would  not  have  done  in  the  case  of  a  common  law  eotmj- 
ance  ；  hence,  in  a  will,  woros  importing  a  diviaon  have  been 
held  to  create  a  tenancy  in  common,  when  thej  woald  not 
have  done  ao  if  contained  in  a  deed  ；  as,  "  eqiully  to  be 
divided,*'  (King  y.  Rumball,  Cro.  Jac.  441),  or,  "to  two  or 
more  equally,"  (Lewin  v.  Cook,  Cro.  Elk.  693),  or  "  eoaally 
amongst  them,'*  or  "  equally  to  be  aiyided  between  themy** 
(BlUseU  V.  CrawteU,  3  Ley.  371),  or  "  part  and  part  aKke,** 
ひ agues  d,  Thoroughgood  t.  CoUins,  Cro.  Gar.  95),  or  "  share 
and  share  alike,*'  (Heath  t.  Heath,  2  Atk.  121),  or  "to  and 
amongst,**  (Campbell  CariyheU^  4  Bro.  C.  C. 15)，  or 
" respectivdy,*'  (Ettricke  Eitricke^  Amb.  656),  or  otiier 
similar  ezprearions.  Still,  words  importing  a  diviflion  will 
not  create  a  tenancr  in  common  where  the  will  oontaiat  mm 
expreifion  inoonsistent  with  that  conBtraction  ；  oonseqneDtl^, 
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wbeneYer  it  has  appeared  that  the  testator  designed  that 
the  share  of  any  devisee  who  should  happen  to  die  should 
go  over  by  surTiyorship  amongst  the  other  devisees,  an 
estate  in  joint  tenancy  has  been  held  to  pass  in  order  to 
carry  out  that  intention,  notwithstanding  the  will  may  have 
contained  other  words  which  would  have  created  a  tenancy 
in  common.  As,  for  example,  in  the  case  of  Armstrong  v. 
Eldridge  (4  Bro.  C.  C.  215),  where  the  testator  devised  the 
remainder  of  his  estate  to  trustees  to  pay  the  rente  and 
profits  thereof  to  his  four  granddaughters  equally  between 
ikentf  share  and  share  alike,  and  their  Heirs  respectively,  and 
o/tcr  4he  decease  of  the  survivor,  upon  trust  to  pay  the  prin- 
cipal money  to  and  amongst  the  children  of  bis  grand- 
daaghten  ；  and  upon  two  of  his  granddaughters  dying 
without  children,  it  was  held  that  the  living  granddaughter 
took  the  whole  by  survivorship  ；  for  that  notwithstanding  the 
words  "  equally  to  be  divided  "  and  "  share  and  share  afike" 
were  used,  the  whole  context  showed  that  a  joint  tenancy 
was  intended,  as  the  interest  was  to  be  divided  amongst  four 
whilst  four  were  alive,  amongst  three  whilst  three  were  alive, 
and  that  nothing  was  to  go  to  the  children  whilst  any  of 
their  mothers  were  living :  (Trewen  v.  Rolfe、  2  Bro.  C.  C. 
220.)  Still,  there  is  nothing  to  prevent  a  testator  from 
creating  a  teoancy  in  common,  with  benefit  of  suryivorship, 
if  he  employs  such  expressions  as  will  clearly  indicate  that 
intent  ；  as,  if  he  were  to  devise  to  three  persoofl  during  their 
joint  and  several  life  and  IWes,  and  the  natural  life  of  the 
flvrriTor  of  them,  to  take  as  tenants  in  common^  and  not  as 
joint  tenants;  for  a  tenancy  in  common,  with  benefit  of  sur- 
TiTonhip, 18  a  case  that  may  exist  without  a  joint  tenancy, 
because  survivorship  is  not  the  only  characteristic  of  an 
estate  in  joint  tenancy :  (Doe  d,  Boswell  Abey^ 1 Man.  & 
Selw.  128.) 

How  trill  creating  a  tenancy  in  common  shovld  he  penned,'] 
~ The  most  apt,  concise,  and  technical  form  for  creating  a 
tenancy  in  commoD,  is  to  limit  the  property  to  the  use  of  the 
Beveral  devisees  by  name,  and  their  respective  beirs  and 
ajsigns  for  ever  in  equal  shares  as  tenants  m  common :  (see 
the  form  2  Con.  Prec,  Part  VII.,  No.  XXVIII.,  clause  6, 
p.  899.)  In  some  of  the  old  forms  it  was  usual  to  add, 
*^  and  not  as  joint  tenants/'  but  this  addition  is  altogether 
superfluous. 

Where  there  is  to  he  a  provmon  /or  survivorship.'] —— If  it 
ifl  intended  that  there  shHiI  be  any  benefit  of  survivorship  or 
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aocraer  between  the  several  tenants  in  oommon  upon  the 
happening  of  any  contingent  event,  as  the  death  of  any  one 
or  more  of  them  under  the  age  of  twenty-one  jeftrs,  or 
without  leaving  any  issue  at  the  time  of  his  aeoease,  and  h  k 
intonded,  as  is  almost  universally  the  case,  that  tJiej  dull 
extend  to  the  surviTing  or  accruing  shares,  it  will  be  neces- 
sary to  insert  an  express  clause  to  that  effect  ；  as  the  settled 
role  is,  that  on  the  decease  of  two  or  more  devisees,  the 
original  shares  only,  and  not  those  wbich  have  accrued  to 
them  by  survivoTBhip,  will  survive,  without  express  words 
being  inserted  to  denote  such  intention :  (see  the  forms 
2  Con.  Prec"  Part  VII.,  No.  XXVIH.,  clause  7,  p.  800, 
2nd  edit.  ；  id.  ib.  No.  XXXV.,  clauses  7  and  8,  pp.  830,  831 ； 
id.  ib.  No.  XXVI.,  clausea  4  and  5,  p.  834.) 


III.  As  TO  Estates  Tail,  and  Continokitt,  Covditioxai^  asj> 
Executory  Estates  ahd  biTEREsrs  nr  Rsal.  abd  Pul- 

SONAL  ProPEBTY. 

1. Ab  to  eitates  tail  and  strict  aettlemeats. 
a.  Of  the  rule  in  Shelley's  caae. 

(. What  ezpressioDs  will  be  allowed  to  supply  tihe  plact  of 

regnlar  words  of  limitation. 
e.  When  an  estate  tail  may  arise  bj  implifiation. 
d  As  to  cxow-remainders  in  tail. 

，•  Quasi  entula. 

It  is  almost  needless  to  remark,  that  the  same  tenas 
should  be  employed  to  create  an  estate  tail  in  ft  will  as  in  a 
deed  ；  still,  with  respect  to  instruments  of  the  former  kind, 
the  oourts,  in  order  to  effectuate  the  testator's  intention,  have 
allowed  other  words  to  supply  the  place  of  the  regular  words 
of  limitation,  viz.,  "  heirs  of  the  body,"  or  even  to  permit 廉 
person  to  take  in  the  character  of  tenant  in  tail,  which  he 
could  not  possibly  have  done ii  the  lands  bad  been  cunveyed 
by  deed  ；  as  in  the  instance  of  a  devise  to  a  man  and  his 
heirs  male,  or  to  a  man  and  his  heirs  lawfiillj  begotten  for 
ever  (Oood  v.  Good,  28  L.  T.  Rep.  266),  which  in  a  will 
creates  an  estate  tail,  but  iu  a  deed  would  pass  the  fee 
simple.  In  other  cases,  also,  persons  have  been  allowed  to 
take  under  the  description  of  "  heirs  of  the  body"  in  a  wfll^ 
which  they  could  not  possibly  have  done  if  the  estate  tail 
had  been  created  by  deed.  Thus,  for  example,  suf^XMe 
lands  are  limited  by  deed  to  A.  and  the  heirs  of  his  body, 
who  hiith  issue  a  daughter,  who  hath  issue  a  son,  and  dies 
there  the  land  will  return  to  the  donor,  and  the  son  sliAli 
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not  have  i ち because  he  cannot  convey  himself  heirs  male, 
for  his  mother  is  a let  thereto  ；  but  it  is  otherwise  of  such  a 
devise,  for  there  the  son  of  the  daughter  shall  have  it,  rather 
than  the  will  shall  fail : (Term  de  Ley,  tit.  Devise.)  Some- 
times, also,  as  will  be  pointed  out  hereafter,  words  of  devise 
adapted  to  create  an  estate  in  fee  simple  may  be  restrained 
bj  other  expressions  in  a  will  to  mean  hein  of  the  body, 
and  tbua  pass  an  estate  tail  only.  And  in  some  instances, 
an  estate  tail  has  been  allowed  to  arise  by  implication,  with- 
out Any  direct  words  of  limitation  whatever. 

a.  Of  the  Rule  in  Shelley's  Case. 

In  penning  limitations  of  estates  tail,  and  strict  settle- 
ments of  real  estate,  it  will  be  important  to  keep  the  rule  in 
Shelley's  case  constantly  in  view,  of  which  it  may  not  be 
improper  to  give  in  this  place  a  brief  outline.  By  this  rale, 
whenerer  an  estate  for  life  is  given  to  one  generally,  and 
alterwards  in  the  same  instrument  an  estate  in  remainder  is 
limited  to  his  heirs,  or  the  heirs  of  his  body,  such  subsequent 
limitation  vests  immediately  in  the  ancestor,  instead  of 
remaining  in  contingency  or  abeyance  until  the  determina- 
tion of  his  preceding  life  estate.  If  the  limitation  be  to  his 
hein  generally,  he  will  take  an  estate  in  fee  simple  ；  if  to  the 
liein  of  his  body,  an  estate  tail.  This  rule,  altnough  always 
designated  the  rule  in  Shelley's  case,  was  in  reality  an  esta- 
blished rule  of  law  long  before  that  case  was  decided,  in 
which  it  waa  not  a  subject  for  the  determination  of  the  court, 
or  even  of  controversy,  but  is  expressed  in  the  arguments  in 
clear  terms  as  an  acknowledged  rule  ot law,  and  from  thence 
is  presumed  to  have  received  this  appellation. 

When  the  rule  will  applv.] 一 The  rule  will  apply  equally, 
notwitbsUnding  an  intenreniog  estate  for  life  or  in  tail  be 
interposed  between  the  estate  of  freehold  of  the  ancestor 
and  the  subsequent  limitation  to  his  heirs  ；  with  this  diversity, 
tlut  where  the  devise  is  immediate,  as  to  A.  for  life,  re- 
mainder to  the  heirs,  or  the  heirs  of  his  body,  it  becomes 
executed  in  the  ancestor,  forming,  by  its  union  with  his  par- 
ticular estate,  one  estate  of  inheritance  in  possession  ；  and 
where  it  is  mediate,  as  to  A.  for  life,  remainder  to  B.  for 
life,  or  in  tail,  remainder  to  the  heirs  or  the  heirs  of  the  body 
<yf  A.,  it 18  then  a  vested  remainder  in  the  ancestor,  not  to 
be  executed  in  possession  until  the  determination  of  the 
preoedinir  mesne  estates :  (Hodgson  v.  Ambrose^  Doug.  3:，7， 
345  ；  S.  C,  3  Bro.  P.  C,  edit.  Toml.  416.)   And  notwith- 
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standing  an  estate  be  limited  to  the  anoestor  expressly  for 
his  life  \Chodright  v.  PuUen,  Lord  Rajm.  1437)，  or  hb life 
estate  is  decl&n)d  to  be  without  impeachment  of  wmite 
(Jones  V.  Morgan, 19  Vos.  170),  or  trustees  are  interpoied 
to  preserve  contingent  remainders  (^Measure  Gte^  5  B.  & 
Aid.  910),  or  the  estate  of  freehold  is  limited  to  die  sepanfee 
use  of  the  devisee  (a  feme  covert),  {Dou^Uu  ▼•  Comgrtce^ 
1 Beav.  69),  or  a  power  ot lomturing  it  given  to  the  first 
devisee  {King  v.  Melting,  3  Lev.  58  ；  S.  C"  3  Keb.  42).  or 
the  testator  even  prooeeds  to  impose  a  restrictioii  agaiost 
alienation  (Hayes  ex  dem.  Foarde  v.  Foorde\  or  there  is  an 
express  direction  that  the  ancestor  shall  take  for  life  onlj 
{Thong  V.  Bedford, 1 Bro.  C.  C.  313),  or  even  if  the  limka- 
tion  be  to  the  heir  in  the  siogolar  number,  provided  no 
words  of  superadded  limitation  be  engrafted  thereon  (AfSZer 
V.  Seagrove,  Rob.  Gav.  96),  the  rule  will  nevertheless  apply, 
and  in  every  one  of  the  instaDoea  aboTe  enumerated  the 
inheritance  in  the  fint  taker. 

How  far  superadded  words  of  limiiation  will  prevent  ike  ap^ 
plication  of  the  rvltJ] 一 Neither  will  the  circumsUnce  of  raper* 
added  words  of  limitation  being  engrafled,  provided  the 
devise  be  to  the  heirs  in  the  plural  namber,  prevent  tbe 
application  of  the  rule  ；  as,  for  example,  a limitation  to  A. 
for  life,  and  the  heirs  male  of  his  body,  and  the  heira  male 
of  the  body  of  such  heirs  male.  Shelle/s  case  ia  inaeed  tbe 
leading  authority  in  rapport  of  the  latter  construction  in  the 
case  of  a  deed,  and  Goodriaht  v.  PuUem  (Lord  Raym.  1437) 
is  an  instance  of  the  same  doctrine  as  applied  to  wiils,  which 
doctrine  has  been  since  supported  by  many  subeeqaent 
decisions.  But  if  words  of  limitation  sureengrafted  on  a  devise 
to  the  heir  in  the  sin^Iar  number,  the  engrafted  limitation 
will  prevent  the  application  of  the  rule  {Arcker'B  cute; 
White  V.  Collins,  Com.  289),  although,  as  we  h&Te  jml 
before  remarked,  the  rule  would  have  applied  in  a  ctae  of 
a limitation  to  A.  for  life,  with  remainder  to  the  heir  or  heir 
male  of  bis  body,  if  no  words  of  superadded  limitalioa 
engrafted  on  the  latter  devise :  (^MtlUr  ▼,  Seagrove^ 

The  particular  eHaie  being  determinable  on  a  contaig€mqf 
mU  notprevent  the  application  of  the  ruZs.] 一 Hie  circiirostuce 
of  the  particidar  estate  being  made  determinable  on  an  evvot 
which  magr  or  ma ァ not  happen  in  the  lifetime  of  the  fint 
taker,  will  not  preTent  the  rule  from  applying  {Merrd  t. 
Rumsey^ 1 Keb.  888)  ；  as  where  the  particular  estate  of  free- 
hold u limited  durmg  widowhood,  or  the  life  of  anotlicr 
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person  (Curtis  v.  Price, 12  Ves.  89)  ；  nor  will  it  make  any 
difference,  although  the  ancestor  himself  must  die  before  the 
object  of  the  gift  to  the  heirs  can  be  ascertained  ；  as  where 
lands  are  limited  to  two  persons  as  long  aa  they  lomtly 
live,  with  remainder  to  the  heirs  of  him  that  dies  firat 
{Highway  v.  Banner, 1 Bro.  C.  C.  584),  or  the  limitation 
to  toe  heirs  is  made  to  depend  upon  an  event,  a  contingency 
that  maj  or  may  not  take  place  ；  as  where  a  gift  is  made 
to  A.  for  life,  and  if  she  marries  and  has  heirs  of  her  body, 
then  the  heirs  to  have  the  lands. 

Estate  in  the  ancestor  anstng  hf  implication  will  not  prevent 
the  application  of  the  ru/e.] ~> Neither  is  it  of  any  importance, 

Eroyided  the  ancestor  actually  does  take  an  estate  of  free- 
old,  whether  he  acquires  it  by  express  words  of  limitation 
(Hayes  ex  dem,  Foorde  v.  Foorde、  2  W.  Blackst.  658),  or  a 
fife  estate  arises  in  him  {Pybut  v,  MUford,  Ventr.  272  ； 
Wills  V.  Palmer,  5  Burr.  2615),  by  impUcation  or  resuls  to 
him,  HB  in  either  case  the  construction  will  be  the  same  ； 
for  if  the  intention  is  once  clear  that  the  succession  shall 
go,  and  be  confined  to  the  heira  of  the  tenant  for  life,  the 
notion  that  they  shall  take  by  purchase  shall  be  rejected  for 
iDOOQflistency  ；  aa  all  persons  claiming  in  the  character  of 
heirs,  must  take  in  tnat  quality  by  descent,  and  not  by 
pnrchafle. 

Requiations  to  the  application  of  the  nde."] 一 But  in  order 
that  tne  rale  may  apply,  it  is  essential 

1.  That  the  ancestor  should  take  an  estate  of  freehold. 

2.  There  mast  be  a limitation  to  the  heirs,  or  the  heirs  of 
the  body  of  the  ancestor  in  those  terms,  or  by  some  equiva- 
lent substituted  name,  and  not  the  heirs,  as  explained  to 
mean  sons  or  children,  or  the  like. 

3.  The  bein  must  take  as  the  heirs  of  the  ancestor  to 
whom  the  freehold  is  limited,  and  not  of  him  and  another 
person. 

4.  Both  limitations  must  give  estates  of  the  same  quality. 

5.  Both  limitations  must  be  by  the  same  instrument. 

1. The  ancestor  mitst  take  an  estate  of  freehold.] 一 It  is 
essential  to  the  application  of  the  rule  that  the  ancestor 
should  take  an  estate  of  freehold,  either  by  express  words 
or  by  implication  ；  for  if  he  takes  do  estate  wnatever,  or 
even  a  term  of  years,  with  remainder  to  his  heirs,  or  the 
heirs  of  his  body,  tbe  two  eltates  will  not  unite  in  the 
ancestor,  who,  under  these  circumstances,  will  take  the  life 
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estate  actually  limited  to  him,  aod  no  more,  and  bis  Iwirs 
will  take  under  that  designation  as  parchasers :  (^Harris  t. 
Bamet, 1 W.  Blackst.  643.)  It  will  be  proper,  however,  to 
remark  here,  that,  although  the  heira  will  take  as  purcluisers, 
they  will  so  far  take  with  reference  to  their  ancestor,  tbat 
the  lands  so  devised  will  pursue  the  same  course  of  succes- 
sion as  if  they  had  actuaUj  descended  from  him  :  (Fearae, 
Cont.  Rem.  80.)  An  acquisition  of  this  kind  is  styled 
an  acquisition  per  forman  dimi,  not  being  strictly  a  descent, 
because  the  estate  never  attached  in  the  ancestor,  or  could 
by  possibility  attach  or  be  derived  through  him  ；  and  vrt 
not  operating  as  a  purchase,  because  the  estate  goes  in  the 
game  coarse  of  succession  it  would  have  done  under  a  descent, 
exclusive  of  persons  to  whom  it  would  have  gone  if  the  heirs 
had  taken  absolutely  by  purchase.  Thus,  a liroiration  to 
the  heirs  male  of  the  body  of  B.，  where  no  estate  is  given  to 
B.  himself,  dthough  it  attaches  in  his  neirs  male  under  that 
special  description,  and  so  far  operates  as  words  of  purchase, 
yet  it  not  only  gives  such  heir  an  estate  tail  male  witboat 
any  words  of  express  limitation  to  the  heirs  male  of  his  own 
body,  but  such  an  estate  tail  as  will,  on  failure  of  his  issue 
male,  go  in  succession  to  the  other  heirs  of  the  body  of  B., 
in  the  same  course  as  if  it  bad  descended  from  B.  kimacif : 
( Wills  V.  Palmer,  5  Burr.  2615.) 

2.  There  must  he  a  limitation  to  (he  Aetr*，  or  the  heirs  of 
the  body  of  the  ancestor,  by  that  or  some  equivalmt  gubsiitKlni 
name,  and  not  the  heirs  as  explained  to  mean  sotu,  children^  ^-] 
一 When  it  appears  from  the  general  language  of  the  will 
that  the  testator  did  not  really  mean  to  use  the  word  "heirs" 
according  to  the  ordinary  tecnmcal  acceptation  of  that  tenn, 
the  court  will  then  construe  it  in  the  sense  in  which  he  evi- 
dently designed  it  should  be  taken.    Hence,  although  a 
testator  should  devise  lands  to  B.  and  the  heirs  of  his  body, 
the  mere  fact  of  his  having  used  the  proper  technical  expres- 
sions for  creating  an  estate  tidl,  will  not  preclude  him  from 
explaining  by  subsequent  words  in  what  sense  he  intended 
the  words  "  heirs  of  the  body"  to  be  really  construed.  If, 
therefore,  after  a limitation  to  "  B.  and  the  heirs  of  Ids 
body,"  the  testator  were  to  add,  "that  is  to  say,  my  fim, 
second  third,  and  every  son  and  sons  successively,"  &c.  ike 
subsequent  clause  would  not  be  treated  as  contrary  to  the 
precedincr  general  limitation  to  B.'s  heire  lawfully  begotten, 
に， explanatory  of  what  heirs,  &c.  were  meant;  conse- 
qnently,  in  a  case  like  this?  the  rule  in  Shelley's  case  wouid 
jot  apply,  and  B.  would  take  a  mere  estate  for  life :  (JSkori- 
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V.  Oreber,  5  B.  &  C.  866 ;  Doe  d.  WoodkaU  v.  Wood- 
7  L.  T.  Kep.  322.) 

3.  The  heirs  must  take  as  the  heirs  of  ihe  ancettor  to  whom 
ike  freehold  is  limitedf  and  not  of  him  and  another  person,'] 一 
It  b  also  essential  to  the  application  of  the  rule  that  the  heirs 
should  be  the  heirs  of  the  person  taking  the  estate  of  freehold, 
and  not  of  him  and  any  other  person.  Thus,  in  Gossage 
Taylor  (Sty.  325),  an  estate  was  limi^dtothe  wife  for  life,  re- 
mainder to  the  heirs  to  be  begotten  upon  the  body  of  the 
wife  by  the  husband^  no  estate  being  previously  limited  to 
the  husband,  and  it  was  held  that  the  heirs  took  as  pnr- 
cbasers :  (2  W.  Blackst.  Rep.  728.)  Bat  notwithstanding 
it  is  necessary,  to  come  within  the  operation  of  the  rule 
that  the  heirs  must  take  as  the  neirs  of  the  ancestor,  and 
not  of  him  and  any  other  person,  this  doctrine  will  not  apply 
unless  the  parties  from  vhoae  bodies  the  heirs  are  to  issue 
are  either  married  to  each  other,  or  may  lawfully  iatermarry  ； 
for  if  they  are  both  of  the  same  sex,  or  if,  by  reason  of 
proximity  of  kindred  or  affinity  they  are  lawfully  disabled 
from  intermarrying  with  each  other,  as  in  such  CBoe  it  would 
be  impossible  they  could  hare  common  heirs  of  their  two 
bodies,  a limitation  in  these  terms  would,  under  the  latter 
arcamstanoefl,  be  conBtrued  as  to  one  moiety  to  ffive  the 
inheritance  to  the  ancestor,  and  an  estate  for  life  in  the  other 
moiety,  with  a  contingent  remainder  to  the  heirs  of  the 
penon  who  has  not  an ひ receding  estate  of  freehold :  {Hunt' 
leg's  ca$ ち Dy.  326  ；  2  Prest.  Estates,  425.)  This  last  pro- 
position,  however,  supposeB  that  the  persons  forbidden  to 
manrr  by  reason  of  consanguinity  or  affinity  have  not  inter* 
mamed  with  each  other  ；  for  if  they  have  done  so,  Dotwith* 
standing  their  marriage  is  liable  to  be  annulled  by  suit  in 
the  Cccleiiiasticftl  Ck>urt,  yet,  until  so  avoided,  all  the  con- 
ieqnences  of  & legal  mamage  attach,  and  should  they  either 
of  them  die  before  the  sentence  declaring  the  marris^  to  be 
void  shall  be  pronounce も the  issue  ot  the  marriage  will  be 
capable  of  inheriting :  (2  Prest.  Estates,  433.)  As  long, 
therefore,  as  the  marriage  subsiBts,  a limitation  in  the  above- 
meDtioned  temu  would,  it  is  apprehended,  have  the  same 
operation  as  if  applicable  to  parties  against  whose  marriage 
there  was  do  legal  impediment. 

4.  Both  limitations  must  give  estates  of  the  same  quality. "\ — 
Another  essential  to  the  application  of  the  rule  is,  that  both 
limitatioiis  must  give  estates  of  the  same  quality  ；  or,  in  other 
wonlA,  the  two  estates  mast  both  be  either  legal  or  equitable  : 
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(Curtis  V.  Pric ち 12  Ves.  89.)  Mr.  Fearoe,  indeed,  in  bu 
▼aloable  work  upon  Contingent  Remainders,  has  carried  this 
doctrine  still  farther  ；  for  he  expresses  his  opinion  (p.  3o) 
that  the  rule  has  not  any  application  in  those  instances  in 
which  the  ancestor  has  the  freehold  as  a  trustee,  and  taking 
no  beneficial  interest,  notwithstanding  the  remainder  be 
limited  to  his  heirs,  &c.  But  Mr.  Butler,  in  fau  note  to  the 
above-mentioned  work  (p.  45,  n.  p),  Texy  properlj  obsenrei 
that,  "  aa  courts  of  law  cannot  take  nouoe  of  any  trusts 
charged  on  lejral  estates,  the  trusts  or  purposes  for 曹 faidi  the 
ancestor's  estate  of  freehold,  in  the  cases  proposed  hy  him 
charged,  cannot  be  a  subject  of  their  considerataon.  Courts 
of  law,  therefore,  most  treat  the  case  merely  as  a  limitation 
of  the  legal  freehold  to  the  ancestor,  and  a limitation  of  the 
lecal  fee  to  the  heirs  of  his  body,  and  of  coarse  hold  it  to  be 
a legal  estate  under  the  rule  in  Shelley's  case."  Mr.  Pres- 
ton, also,  in  his  elaborate  observations  upon  the  rule  ia 
Shelley's  case,  expresses  a  similar  opinion :  (2  Prest.  Eststes, 
311.) 

5.  Both  limitaHafu  nuut  heby  (he  same  iMitrumenL'\ ~~ It  id 
also  essential  that  the  ancestor  should  take  the  freehold 
under  the  same  identical  instrument  which  contains  tbe 
limitation  to  his  heirs,  &c.  Hence,  if  A.  be  tenant  for  life 
under  a  deed,  and  the  lands  of  which  he  is  so  made  tenant 
for  life  be  granted  by  another  deed,  or  devised  by  will  to  tlie 
heirs,  or  the  heirs  of  his  bod,,  the  two  estates  will  not  unite, 
and  so  vest  the  inheritance  in  him :  {Doe  ex  dem.  Fonmereau 
V.  Fotmereau^  Doug.  487.)  Bat  a  schedule,  or  a  codicil 
annexed  to  or  referring  to  a  will,  in  which  an  estate  is  limitt^ 
to  the  ancestor,  being  considered  to  form  a  part  of  the  will 
itself,  does  not  prevent  the  application  of  the  rtile,  not  with- 
standing  the  limitation  to  the  ancestor  should  be  in  one 
paper,  and  the  limitation  to  the  heirs  in  another :  {Hayes  d, 
Foorde  v.  Faorde,  2  W.  Blackst.  693.) 

A»  to  instruments  creating  and  executing  powers.^ 一 Whether 
the  rule  will  apply  when  an  estate  for  Uie la limited  to  a  num 
by  an  instrument  creating  a  power,  and  afterwards  during 
tua lifetime  an  appointment  is  made  in  exerci^  of  such 
power  to  hiB  heirs,  &c.,  seems  for  a  considerable  time  to 
nave  been  a  very  doubtful  point に Pybus  v.  Mitford, 1 Ventr, 
872)  ；  but  it  has  been  for  some  time  settled  that,  as  an 
appointment,  when  made,  is  to  be  viewed  in  the  same  light 
as  if  contained  in  the  original  instrument  by  which  the 
appointment  was  created,  as  soon  as  the  power  ia  executed 
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the  two  estates  will  unite,  in  precisely  the  same  manner  as 
they  would  have  done  if  they  had  been  both  limited  by  the 
flame  identical  instrament:  (  Venablesr.  Morris,  7T.  R.  373.) 

Applicatum  of  the  ride  as  to  editable  ettate*,'] ~~ The  rale 
in  Shelley's  case  will  npply  to  equitable,  as  well  as  to  legal 
estates  ；  that  is,  proTided  that  both  the  estates  are  equitable 
estates.  But  here  we  must  remark,  that  a  oistinction  has 
been  made  in  the  construction  in  this  respect  between  trusts 
executed,  and  those  trusts  which  are  merely  executory  ；  for 
io  the  latter  case  courta  of  equity,  in  order  to  effectuate  the 
testator ，！！  mtention  in  framing  the  settiemenl  of  which  the 
will ie  only  directoiy,  more  according  to  the  spirit  and  in- 
teotioQ  tnan  the  strict  letter  of  the  will,  have  bo  £ur  departed 
from  what  would  be  the  legal  operation  of  the  words  limiting 
the  trusts  if  reduced  to  a  common  law  conyejance,  as  some- 
times to  convert  the  words  "  heirs  of  the  body"  into  words 
of  purchase,  and  not  of  limitatioii. Ab  a  necesBaiy  conse- 
aaence,  therefore,  it  sometimes  becomes  important  to  deter- 
mine what  kind  of  trusts  should  be  classified  as  executed, 
and  wbat  as  executory  trasts  ；  the  true  line  for  diBtiogniBhine 
which  appears  to  be,  that  when  the  trusts  are  wholly  and 
direeUy  declared,  as  if  lands  are  limited  to  the  use  of  trustees 
in  trust  for  B.,  and  after  his  decease,  in  trust  for  the  hein  of 
ha  body,  such  trustB  oeing  wholly  declared  will  be  executed 
in  B.,  and  the  courts  will  not,  in  thftt  case,  depart  from  the 
general  rules  of  construction  to  effectuate  the  presumable 
pmpofies  of  a  settlement  contrayening  the  effect  of  the  pre- 
▼ioofl  limitations,  fiat  where  the  trusts  of  the  will  are  only 
diredorj,  and  prescribing  the  intended  limitations  of  some 
fviure  settlement,  they  will  be  considered  as  ezecutoiy. 

Whattrustt  are  considered oi exeattory,} 一 WheDerer there- 
fore trustees  are  directed  to  purchase  or  convey  lands,  the 
directions  are  not  considered  as  complete,  but  rather  ns 
minutes  from  which  more  full  and  correct  limitations  are  to 
be  framed,  in  which  case  the  court,  in  decreeing  such  setUe- 
meot, 曹 iU  depart  from  the  strict  technical  construction  of  the 
words  in  order  to  cairy  out  the  objects  the  testator  really  had 
in  Tiew.  Hence,  a  datue  ezemptiDg  the  ancestor  from  im- 
peachment of  waste  (Glenorchy  (Lord)  v.  BotviUe,  Cas.  temp. 
Talb.  3^,  the  insertion  of  trastees  to  support  contingent 
remaindera  (Home  Barton^  Coop.  257),  or  any  terms  or 
ezpressioDs  which  deny  the  power  to  bar  the  entail,  will  in 
all  cases  of  ezecatory  tnuts  of  the  aboTe  kind  confine  the 
estate  of  the  first  taker  to  a  mere  life  estate,  and  the  courl, 
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in  decreeing  a  conTeyaooe,  will  direct  it  to  be  ftmmed 
accordingly,  notwithstandiDg  the  very  same  words  in  tiiecne 
of  a legal  estate,  or  even  a  trust  executed,  would  ham 
passed  an  estate  of  inheritaDoe. 

Mere  direction  for  a»  aUaU  does  not  neeeaarify  impibf  a 
strict  tettUmaU.'] 一 Yet,  even  in  the  case  of  executory  trustB, 
there  must  be  some  expressions  in  the  will  beslUes  the  mere 
limitation  to  the  ancestor  for  life,  to  enable  the  court  to 
difloover  that  the  testator  meant  that  his  h&n  sfaoold  not 
Uke  in  that  right,  and  under  the  strict  import  of  that  term  ； 
for  u  the  testator  makes  use  of  technical  tenns,  the  oonrtB 
must  neceflMirilj  follow  their  technical  meaning,  unleBS  tiie 
context  shows  the  testator  did  not  intend  to  uae  them  in 
their  proper  sense,  and  hare  never  gone  so  far  as  to  say, 
that  merely  because  the  oirection  was  for  an  entail  diej 
would  execute  that  by  decreeing  a  strict  settiemeiit. 

Mere  direction  to  pwrchaae  inguffident  to  eonirol  the  ordi- 
nary rules  of  cofuUrmction."] 一 It  must  also  be  borne  in  mind, 
that  in  order  to  enable  the  court  to  interfere  in  directaag^ 
the  mode  in  which  the  trust  ia  to  be  performed,  it  must 
appear  in  express  terms  that  the  tnutees  are  to  setde*  con- 
vey, &c.  ；  a  mere  direction  to  purchiue,  sUmding  singly,  has 
been  holden  to  be  insufficient :  {BlacUmmr*  Stabluj  2  Yea. 
&  B.  367.) 

Of  the  pres  doctrine.] 一 And  as,  on  the  one  hand,  omnti 
of  ec^uity,  in  order  to  effectuate  the  testator's  inteotiim,  ha^e 
restricted  a limitatioii  in  termfl  sufficient  to  pass  the  inherk- 
ance  to  a  mere  life  estate,  so,  on  the  other,  they  have  for  Uie 
samte  cause  extended  a limitation  which  in  express  tenns 
would  have  passed  no  more  than  a life  estate  into  an  esUte 
of  inheritance,  in  order  to  embrace  more  remote  objects  of 
the  testator's  bounty,  whom^  from  the  ffeneral  tenor  of  the 
will,  it  is  eyident  he  inteoded  should  tue,  but  tbe  Umgaa^ 
employed  by  him  haa  been  such  aa,  if  construed  litenlly, 
would  be  contrary  to  law,  in  oonaeqaenoe  of  being  limited 
to  take  effect  upon  a  oontingencx  that  must  not  neoeasanljr 
happen  within  the  limits  prescribed  for  the  vesting  of  ao 
executory  devise  ；  as  where  a  devise  is  made  to  the  larae  of 
persons  uaborn  as  purchasen.  In  cases  of  this  kind,  there* 
fore,  where  the  intent  has  been  plain  and  manifest^  tlie 
courto,  rather  than  the  intentkm  should  altogether  ful,  have 
80  construed  the  deviae  as  to  vest  the  estate  in  the  pooible 
ftooestor,  aad  tbus,.ixi  the  nearest  pncticable  way«  being  all 
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the  parlies  intended  to  be  benefited  within  the  scope  ami 
operation  of  the  will ； and  hence  it  is  that  this  peculiar  con- 
Btradion  is  called  the  cy  pres  doctrine— a  doctrine  only 
allowed  in  the  case  of  wilLi  (^Brudenell  v.  Elwes,  7  Ves.  390), 
and  applicable  only  to  real  estate  {Eaude^e  v.  DorrU^  2  Ves. 
357),  or  money  directed  to  be  invested  in  the  purchase  of 
Unds,  which  in  equity  is  traDsmissiole  in  precisely  the  same 
manner  as  the  property  itself  would  have  been  if  actually 
purchased:  (see  Pembroke  {Earl  o/)y.  Bowden.)  The  case 
of  Humberston  v.  UumbersUm  (1 P.  Wms.  332)  has  generally 
been  considered  to  be  the  leading  authority  in  support  of 
pres  doctrine.   In  that  case  lands  were  devised  to 
trustees  in  trust  to  conTey  the  premises  to  Mathew  Hum- 
berston for  life,  and  upon  his  death  to  his  first  son  for  life, 
and  80  to  the  son  of  that  first  son  for  life,  &c"  with  remainders 
OTer  to  other  of  the  Hamberstons  for  their  lives  successively, 
and  to  their  sons  when  born  for  their  lives,  without  giving 
anj  estate  tail  to  any  of  them.    Lord  Chancellor  Cowper 
md,  "  tliat  although  an  attempt  to  make  a  peq>etaity  for 
successive  lives  be  Tain,  yet,  bo  far  as  is  consistent  with  the 
rnle  of  law,  it  ought  to  be  complied  with."   He  therefore, 
»  order  to  attain  this  object,  let  in  all  the  sons  of  these 
several  HamberBtonB  then  already  bom  to  take  estates  for 
their  lives  ；  but  where  the  limitation  was  to  the  sons  unborn, 
then  such  limitation  was  to  be  in  tail  male.    A  similar  con - 
stnicdon  baa  also  been  adopted  in  several  subsequent  deci- 
aons:  {Hopkins  v.  Hophxn»^  Ca.  temp.  Talb.  44;  NichoU 
V.  NidiolL,  I  W.  Blackst.  115;  Chapman  v.  Brown,  3  Burr. 
1626；  8.  C.  in  Dom.  Proc.  3  Bro.  P.  C.  Tonal,  edit.  269  ； 
PittY.  Jackson,  3  Burr.  51 ； Mogg  v.  Mogg, 1 Mer.  654; 
SmUh  V.  Lard  Camel/ord,  2  Ves.  698.) 

AppUeaHon  of  the  rule  in  SheRey、a  case  with  respect  to  copy' 
^oiw.] 一 The  nile  in  Shelley's  case  will  operate  on  copyholds 
in  the  same  manner  as  upon  freehold  estates.  Hence  the 
Mme  expressions  as  will  vest  the  iDheritooce  in  the  ancestor, 
Demg  had  to  the  different  nature  of  the  instruments, 
vc  the  same  effect  upon  a  surrender  or  a  devise  of 
copyholds,  a  surrender  operating  in  the  same  manner  as  a 
deed  of  oonTeyatice  {LoveU  v.  Lovell^  3  Atk. 11 ； Watk. 
Cop. 108  ；  Co.  Cop.  149),  and  a  will  receiving  the  same 
construction  as  a  deyise  of  freeholds :  ( fVidowson  Har- 
riton, 1 Jac  &  Walk.  532.) 

As  $9  Mtaiufor  years,'] 一 As  there  can  be  no  inheritftnce 
of  a  term  of  jenn,  the  general  rule  of  construction  is,  Uiat 
[p.  c. ~ voL  ii]        4  A 


808         THE  PHACnCB  OF  CONTBTAKCIlCa.  [BOOK  VI. 


where  property  of  this  kind  is  limited  in  terms  sufficient  to 
paas  the  inheritance  either  in  fee  or  in  tail,  in  the  case  of 
lands  of  freehold  tenure,  it  will  pass  the  absolute  intereau 
Still  this  rule  has  some  modifications  which  we  shall  have 
occasion  to  consider  when  we  come  to  treat  upon  limi- 
tations relating  to  terms  for  years,  aad  other  chattel 
interests. 

5.  What  Expressions  will  he  allowed  to  stqfpfy  the  Regidar 

Words  of  Limitation. 

We  have  already  noticed  (anie,  p.  798),  that  in  tbe 
creation  of  estates  tail  by  will,  as  well  as  tboae  in  f«e  simple, 
the  courts,  in  order  to  enectuate  the  intention^  have  allowed 
other  expressions  to  supply  tha  place  of  the  regular  words 
of  limitation,  and  thus  terms  bearing  a  synooymous  mean- 
ing with  "  heirs  of  the  body,"  when  used  m  the  tame 
sense,  have  been  allowed  to  receive  a  similar  congtrociioo  ； 
as  the  term  "  iraue,"  or  "  iseae  male,"  for  example,  wkich 
when  used  in  a  collective  eenae,  aa  extending  to  and  com- 
prehending the  issue  from  generation  to  generation,  will  be 
construed  in  the  same  sense  as  "  heirs  of  the  body,"  or 
" heirs  male  of  the  body,"  and  create  either  an  estate  tail 
general,  or  an  estate  in  tail  male,  accordinglj.  And  erm 
words  "  sons,"  "  children,"  &&,  althoach  pro|)erlj  speaking 
they  are  only  descriptive  of  persons  filling  either  of  those 
characters,  and,  consequently,  words  of  purchase,  may  jret, 
where  it  is  manifest  the  testator  intended  to  use  them  as 
words  of  limitation,  be  allowed  to  hare  that  operaticMi. 

Oeneral  constmction  of  the  word  iuueJj  一 The  word 
" issue"  is  a  word  of  limitation  whenever  it  is  used  in 詹 
collective  sense,  bo  as  to  comprehend  the  issue  from  gene- 
ration to  generation  ；  but  it  ia  of  less  determinate  meaning 
than  the  worda,  "  heirs  of  the  body,"  the  latter  beiii^  the 
proper  technical  terms,  and  m  such  admilting  but  of  one 
meaning,  whereas  the  word  "  issue  ，,  is  capable  of  more  ； 
for  in  the  statute  de  dams  it  i き used  both  aa  s^nonymons  with 
diildren  and  as  descriptive  of  descendants  of  every  degree; 
and  notwithstanding  the  latter  might  be  its  ptind  Jiaek 
meaning,  yet  all  the  authorities  show  that  it  will  yield  to 
the  intention  of  the  testator  to  be  collected  from  the  will ； 
and  therefore  it  requires  «  less  demon«tratiTe  oontezt 
to  show  such  intention  than  the  technical  words  "hens 
of  the  body"  would  do :  {Leea  Mdslep, 1 You.  k  Cofl. 
589.) 
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When  the  term  issue  is  construed  as  a  ward  of  pwrcl^e,'] 
― When  the  term  issue  has  been  construed  as  a  word  of 
purchase,  it  has  been  where  explanatory  terms  have  been 
annexed  to  it  that  have  shown  that  the  testator  meant  to 
use  the  term  in  the  same  sense  as  children.  As,  for  example, 
suppose  a  devise  was  to  "  A.  and  his  issue,"  those  limita- 
tions standing  alone  would  create  an  estate  tail  in  A.  ；  but  if 
the  will  afterwards  went  on  to  state  "  the  elder  of  such  sons  to 
be  preferred  to  the  younger,"  these  subsequent  words 
賣 oofd  explain  the  term  "  issue"  to  mean  sons,  and  no  more. 
So  a  devise  upon  trust,  to  transfer  one  moiety  to  the  issue 
of  S"  to  be  paid  to  them  at  their  respective  agea  of  twenty- 
one,  and  if  onlj  one  child,  then  to  such  one  child  for  his, 
her  or  their  benefit,  would  restrict  the  word  "  Lisue  ，，  to  mean 
children:  (Puren  v.  Oibom^ 11 Sim.  143.) 

IsMue  generally  speaking  is  construed  to  be  a  word  of  limi- 
tation.'\ 一 Generally  speakiDg,  however,  the  word  "  issue" 
will  be  considered  as  a  word  of  limitation,  and,  notwith- 
standing there  may  be  some  decisions  to  the  contrary,  the 
weight  of  authority  is  decidedly  in  favour  of  the  constructioii 
that  even  words  of  superadded  limitation  engrafted  on  the 
limitation  to  the  issue,  and  even  describing  a  mode  of 
descent  inconsistent  with  an  estate  to  the  ancestor  (as  a 
devise  to  A.  for  life,  with  remaiiider  to  the  issue  male  of  his 
body,  and  their  heirs  for  ever),  has  been  holden  insu&icient 
to  convert  the  issue  into  purchasers  :  {Shaw  v.  Weigh,  Eq. 
Ca.  Abr.  184,  pi. 28  ；  Lees  v.  Mosle^f, 1 You.  &  Coll.  589.) 

The  wordg  "  children," " お" *，" ケ c"  when  to  he  construed 
at  wards  of  Umitation  and  when  as  words  of  purchase,'] 一 
Although  the  words  "children,"  "sons,"  &c.，  are  in  their 
ordinal^'  eigniScation 曹 orda  of  purchase,  yet  where  there  is 
a  manitest  design  that  they  Bhall  take  under  the  will,  which 
must  altogether  fail  unless  they  cao  take  through  tbeir 
parent,  in  that  case  either  of  those  terms  will  be  treated  ai 
wonls  of  limitation,  and  be  construed  in  the  same  sense  as 
" heirs  of  the  body  ；"  aud  then,  provided  the  parent  takes 
a  preceding  estate  of  freehold,  uniting  with  that  estate,  it 
wiQ  vest  the  inheritance  in  him.  Still  this  construction  will 
only  be  allowed  where  the  children  cad  take  in  no  other 
way.  Hence,  a  devise  to  "  A.  and  his  children"  will,  if  A. 
had  any  children  at  the  time  of  the  devise,  vest  a  joint  estate 
in  both  the  parent  and  the  children  as  parchasers  ；  but  if 
A.  had  no  children,  he  will  then  take  an  estate  tail,  in  order 
to  let  in  the  limitutioiu  in  favour  of  the  children,  the  ktter 

4a2 
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of  whom  would  otherwise  be  utterly  debarred  from  all 
benefit  under  the  will,  for  they  could  not  take  as  immediate 
devisees,  not  being  in  existence,  nor  by  way  of  remainder, 
the  devise  being  in  express  terms  immediate  to  A.  and 
his  children: ゆ ale  v.  Barters^  2  Bos.  &  PulL  48^.) 

" iSdn,"  or  "  joju,"  when  considered  a  word  of  timUatiamJ] 
一 When  the  words  "  son,"  or  "  sons,"  u  used  with  a  yiew 
to  the  whole  class,  and  not  in  the  common  aooeptadoo  in 
which  that  term  is  generally  employed,  it  maj  be  treated  as 
a  word  of  limitation,  and  thus  bring  a  preceding  estate  of 
freehold  in  the  parent  within  the  rule  of  bhellej's  case.  Aj, 
for  instance,  wheru  lands  have  been  devised  to  A.  generallj, 
and  if  he  shall  die  without  having  a  bod  or  sons,  that  the  lauds 
shall  remain  over,  in  which  case  the  ward  "son"  has  been 
construed  as  nomen  coUectivum,  and  synonymous  with  heirs 
male  of  the  bod/,  and  thus  to  vest  the  inheritance  in  tail  in 
A.  :  (Doe  d,  Burrin  v.  Charlton, 1 Man.  &  Gr.  4*29.)  But 
if,  after  devising  to  A.  for  life,  with  remainder  to  his  aoni 
generally,  or  for  life,  or  in  tail,  there  is  a  devise  over  in 
default  of  issue  of  A"  then  the  term  "  issue"  will  be  cod- 
strued  to  mean  the  kind  oi issue  before  described,  and 
confine  the  word  "sons"  to  its  strict  literal  import: 
{Doe  ex  dem.  Phippi  v.  Mulgrave^  5  T.  R.  230.)  Yet, 
where  a  testator,  instead  of  running  through  the  whole  line 
of  A.'s  sons,  has  stopped  short  in  some  particular  point  in 
the  enumeration,  and  then  inserted  a limitation  over  in 
default  of  issue,  A.  would,  prior  to  the  act 1 Vict.  e.  26, 
have  taken  an  estate  for  life,  with  remainder  to  his  first  aad 
other  sons,  either  for  life  op  in  tail,  accordingly  as  tbeir 
estates  were  limited  to  them,  with  remainder  to  A.  in  tail 
by  implication  {Doe  ex  dem.  Bean  v.  HaUey,  5  T.  R.  5) ； 
but  since  that  act  came  into  operation  he  would  take  a  mere 
life  estate,  because  under  that  act  words  importing  a  Imilare 
of  issue  are  construed  to  mean  a  failure  of  issue  at  the 
time  of  the  death  of  the  party  (s.  29),  consequently  the 
limitation  over  in  default  of  his  issue  woald  not  enlarge  his 
estate,  and  such  sons  or  issue  will  take  as  purchasers. 

c.  When  an  Estate  Tail  may  arise  by  ImpUeation. 

An  estate  tail  may,  as  we  have  already  remarWied,  in  some 
cases  arise  by  mere  implication,  without  any  words  of 
express  devise.  One  of  the  instances  in  which  this  constrac- 
tion  has  been  allowed,  has  been  where  a  testator  has  deTised 
his  lands  to  a  third  party  in  case  a  person  who  was  laa 
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heir  should  happen  to  die  without  issue,  or  without  hein 
{Qoodridge  v.  Uoodridge^  Willes,  369)  ；  in  either  of  which 
cases  the  heir  was  held  to  take  an  estate  tail  by  implication, 
and  the  limitation  oyer  was  considered  good  as  a  contingent 
remainder.  But  this  rule  had  no  application  where  the 
limitation  over  was  in  case  a  stranger  should  die  without 
issue,  or  heirs,  unless  such  stranger  took  some  preceding 
estate  under  the  will  {Oardiner  v.  Sheldon^  Vaujgh.  259  ； 
S.  C. 1 £q.  Ca,  Abr. 179  pL  6)  ；  aod  the  limitation  over 
in  the  latter  case,  as  to  wills  made  prior  to  the  Wills  Act, 
I  Vict.  c.  26,  must  hiTe  altogether  tailed,  in  consequence  ot 
bdni?  an  executor ズ devise  Tumted  to  take  effect  after  an 
indebnite  fkilure  oi issue. 

AlteraHont  effected  by  WiUs  Act, 1 Vict.  e.  26.]— Bat  as 
to  wills  made  subsequently  to  1838,  as  the  29th  sect. 1 Vict, 
c  26,  confines  the  dying  without  issue  to  the  death  of  the 
party,  it  seems  the  heir  would  not  now,  by  reason  of  the 
lands  being  devised  to  a  third  party,  in  case  he  should 
happen  to  die  without  issue,  take  an  estate  tail,  but  an  estate 
in  fee  simple,  subject  to  a limitation  over  by  way  of  execu- 
tory devise  ；  the  failure  of  issue,  by  the  express  terms  of  the 
above  statute,  being  restricted  to  the  lifetime  of  the  party. 
This  enactment  therefore  seems  to  establish  a  distinction, 
which  did  not  previouuly  exist,  between  the  construction  of 
a limitation  over,  in  case  the  testator's  heir  snould  die 
without  issue,  and  where  it  was  to  depend  upon  his  dying 
without  heirs.  Previously,  as  we  have  just  observed,  the 
construction  in  both  instances  would  have  been  precisely 
the  same,  and  in  either  case  the  heir  would  have  taken  an 
estate  tail ； whereas,  in  the  first  instance,  he  will  now  take 
an  estate  in  fee,  subject  to  a limitation  over  by  way  of 
executory  devise;  in  the  other  an  estate  tail,  with  a 
remainder  over  expectant  on  the  determination  of  that 
estate. 

The  reason  of  thia  diversity  is,  that  the  act  of  Victoria 
confines  itself  to  the  terms  "  dying  without  issue,"  and  is 
altogether  silent  as  to  "  dying  without  heirs,"  so  that  the 
former  terms  derive  their  construction  from  the  statute, 
whilst  the  latter  retain  the  same  construction  they  before 
poflsessed. 

d.  As  to  Cross  Remainders  in  Tail. 

Croes  remainders  between  tenants  in  tail  may  also  with 
propriety  be  ranked  under  the  heaa  of  estates  tail  arising 
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by  implication.  This  happens  where  lands  are  given  m 
undiyided  shares  to  two  or  more  persons  for.  particular 
estates,  as  a  devise  to  A.，  B.,  and  C.  as  tenants  in  ooramon 
in  tail,  and  for  default  of  such  issue  to  the  testator's  own 
right  heirs,  in  which  caae  the  testator's  intention  would  be 
construed  to  be  that  the  property  should  be  enjoyed  by 

A.  ,  B.，  and  C.，  and  their  issue,  as  long  as  there  sh^  be  any 
9uch,  and  that  on  the  death  of  either  of  the  tenants  in  tan 
without  issue,  his  or  her  share  shall  go  otct  to  tbesurriTon: 
so  that  Dothing  shall  go  over  to  the  testator's  heirs  until  after 
the  determination  of  all  the  estates  tail   In  such  case,  A, 

B.  ,  and  C.  take  their  original  shares  as  tenants  in  common, 
and  the  remainders  limited  to  them  on  the  determinaition  of 
the  particular  estates  are  known  by  the  name  of  crosa-pe- 
mainders :  (see  the  form  of  linutation  to  tenants  in  conunoD 
in  tail,  3  Con.  Prec,  Part  VII.,  No.  XLVI.,  claose  5,  p.  4, 
2n(l  edit.  ；  id,  i ん No.  XLVIL,  clauses  6  and  9，  p.  8.) 

Whether  there  is  a  stronger  presumption  in  favour  of  rrott  • 
remainders  between  two  than  between  more  persons.^ 一 It  luis 
been  said,  that  as  between  two,  there  is  a  stronger  presump- 
tion in  favour  of  cross-remainders  than  between  more  per- 
sons ； but  no  such  distinction  really  exists,  for  cross-renudn- 
ders  will  not  be  raised  between  two,  unless  an  intention  to  thai 
effect  can  be  collected  ；  and  when  that  can  be  done,  the 
construction  will  aoply  equally  to  a  greater  number :  (Pkip- 
hard  V.  Mansfieldy  Uowp.  797.)  And  uolwithst andi ng  it  seems 
formerly  to  nave  been  considered  that  the  word  respectively, 
or  any  word  of  similar  import,  was  suflicient  to  repel  the 
implication  of  cross  remainders  (Perry  v.  White,  Cowp.  77) ； 
this  doctrine  has  been  since  ejtploded,  and  it  is  now  settled 
that  the  word  "  resDectively,"  or  "  several  and  respcctiye,** 
or  other  words  bearing  the  same  meaning,  are  insuffident 
to  prevent  the  implication  of  cross-remainders :  (Gree»*T. 
Stephens, 12  Ves.  419; 17  ib,  64.) 

Cross-remainders  will  not  be  implied  except  wWk  respect  to 
(he  same  property  J] 一 In  all  the  instances  in  which  cran- 
remaindero  have  been  raised  hy  implication,  the  parties, 
although  they  took  distinct  shares,  yet  thej  all  took  them 
in  the  same  property  ；  for  if  a  testator  were  to  deTise  sept- 
rate  estates,  as  Blackacre  to  A"  Whiteacre  to  B"  and 
Greenacre  to  C,  and  afterwards  to  limit  them  over  on  all 
the  devisees  dying  without  issue,  as  the  subject-matters  of 
the  devbe  woula  in  that  case  be  distinct  and  several,  no 
cross-remainders  would  be  implied  between  them  ：  (jCoU  t. 
Levingstan, 1 Ventr.  224  ) 
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Poetical  trnggeitkna  for  penning  cross-remainden,'] ~~ To 
pre 曹 ent  tbe  possibility  of  any  questions  from  being  raised 
upon  the  subject,  the  proper  coarse  will  be  to  limit  the 
lands  to  the  uie  of  all  the  tenants  in  common  in  tail,  in  equal 
shares,  as  tenants  in  common,  and  the  respective  heirs  of 
the  body  of  all  and  every  of  them  ；  and  then  add,  that  in 
cue  there  shall  be  a  failure  of  issue  of  one  or  more  of  such 
tenants  in  common,  the  shares,  both  original  and  accruing, 
of  the  p&rtj  of  whom  there  shall  be  Bacn  failure  of  issue, 
shiill  go  over  to  the  supvivorg  or  survivor  of  them :  (see  the 
form  3  Con.  Prec.,  Part  VII.,  No.  XLVL,  clause  &,  pp. 
4  and  5,  2iid  edit.) 

2.  Quasi  EntaUi. 

Althongb,  strictly  speaking,  estates  for  years  are  incapable 
of  h&ng  entailed,  because  estates  tail  can  onlj  be  created  out 
of  estates  of  inheritance,  still,  where  lands  are  held  for  a  term 
of  yean  only,  they  maj  be  so  settled  as  to  answer  nearly 
the  same  purposes  as  it  actually  entailed,  and  thus  be 
rendered  unalienable  for  nearly  as  long  a  time  as  if  proper 
estates  tail  had  been  really  created. 

How  strict  MiUemenU  of  leasehold  estates  are  to  be  effected,"] 
一 Tbis  maj  be  done  either  by  a  deed  or  by  will,  and  when 
effected  by  the  latter  instrument,  tbe  property  may  be  tied  up 
and  rendered  unalienable  for  anj  period  that  does  not  exceed 
the  duraiion  of  lives  in  being  at  the  time  of  the  testator'fl 
death,  and  twenty-one  yean  atlerwards  (Thellusan  v.  Wood' 
ford、  4  Vea.  432),  and,  for  the  above  purpose,  a  child  in 
venirt  sa  mere  at  the  time  of  the  testator's  decease  is  viewed 
in  the  same  lifffat  as ii  actually  born  at  that  period :  (id  tb.) 
Bat  should  tne  contingencies  exceed  the  above-mentioned 
limits,  the  estates  upon  which  they  are  dependent  will 
altogether  fail,  and  the  first  taker  will  thereby  acquire 
an  absolute  interest  in  the  whole  property  (Ware 
PolhiU, 11 Ves,  257),  and,  generally  speaking,  as  we  have 
already  remarked,  if  the  property  be  limited  on  such  terms 
that  it  was  of  freehold  estate,  it  would  create  an  estate  tail, 
ii  will  confer  the  absolute  interest  in  the  case  of  a  term  of 
yean  or  any  other  chattel  interest,  and  all  the  subsequent 
iimitariona  will  be  Yoid  {Button  v.  Twining, 1 Mer.  176); 
BO  that,  in  point  of  fact,  in  the  case  of  a  term  of  years  and 
personal  chattelflf  the  Testing  of  an  interest  which  in  freehold 
property  would  be  an  an  estate  tail,  bars  the  issue  in  tail 
and  all  subsequent  limitations  as  effectually  as  a  fine  and 
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recovery  would  formerly  hare  done,  and  a  diflentailing  deed 
would  now  do,  in  the  case  of  estates  entailable  vitHn  the 
statute  de  danii;  and  although  a  distinction  seems  to  hftTC 
been  formerly  made  between  a  term  in  gross,  and  a  term 
that  is  created  de  novo  out  of  the  inheritance,  and  to  hxwe 
been  considered  that  limitation  of  a  term  de  novo  to  a  man 
and  the  heire  of  his  body  would  have  endured  no  lon^ 
than  be  has  heirs  of  his  body,  althoagh  in  the  case  of  a  tenn 
of  years  already  in  existence  it  would  have  passed  the 
absolute  interest  (Leonard  Louie's  ease, 10  Rep.  87),  this 
diiitinction  has  been  long  since  exploded,  it  being  settled 
that  in  either  case  the  absolute  interest  will  pass :  (Z>iiAe  of 
Norfolk's  case, 1 Cha.  Cas. 1 •) 

CoTUtruction  of  the  word*  "  dying^  without  issue,**  §pc.  m  a 
bequest  of  chattels,'] 一 Yet  notwithstanding  that,  geoeraUr 
speaking,  the  same  words  which  would  create  an  estate  taU 
in  freeholdfl  will  pass  the  absolute  interest  in  chattels, 
either  real  or  personal,  a  rule  which  applies  equally  whether 
the  terms  made  use  of  would  have  created  an  express  estate 
tail,  or  have  caused  that  estate  to  arise  by  implicatioQ 
( Wilkinson  v.  South,  7  T.  R.  555)  ；  still,  in  the  constractkm 
of  a  will  disposing  of  chattel  property,  the  courts,  in  order 
to  aid  the  manifest  intent,  have  allow^ed  words  to  control 
the  usual  and  technical  import  of  the  words  "  dying  without 
iasue,"  or  other  similar  expressions,  and  thus  to  constrae 
those  terms  not  as  importing  an  indefinite  failure  ox  issoe, 
but  to  mean  the  party  aying  without  leaving  any  issue  at 
the  time  of  his  decease  ；  thus  brinmng  the  contingencT  of 
aying  without  issue  within  the  limits  afiovred  for  the  vesting  of 
an  executory  devise,  which,  as  we  have  just  before  remarked, 
may  be  good ii  brought  within  the  limits  not  exceeding 
twenty-one  years  after  a life  or  lives  in  being.  Hence,  if  the 
limitHtion  over  is  of  a  mere  life  estate  to  some  party  already 
in  exifltcDce  (Trafford  v.  Boehm^  3  Atk.  449)，  or  the  sarrivor 
of  one,  two,  or  more  persons  (Sayer  ▼•  Hughes, 1 P.  Wms. 
534),  or  the  dying  without  issue  is  limited  to  the  death  of  the 
first  taker  under  twenty-one  (Thrustoutdem.  Small  v.  Denny, 
Wils.  270}  ；  or  to  the  death  of  the  testator  himself  ( ITe/- 
lington  v.  Wellington, 1 Blackst.  645),  these  contin や ndiefi 
must  every  one  of  them  necessarily  take  place  dunng  the 
lives  of  persons  in  existence  either  in  the  testator ，き lifetime, 
or  at  the  time  of  the  tcstator'tf  death ,  and  thas  fall  clearly 
withiD  the  prescribed  limits  of  an  executory  devise. 

At  to  chatteli  directed  to  go  as  heirlooau,']  一  Chattda 
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directed  to  fco  as  heirlooms  are  equally  within  the  rule 
which  prohibits  chattels  from  being  transmissible  bj 
descent,  aa  any  other  kind  of  personal  property  ；  and  there- 
fore, as  in  the  case  of  estates  for  years,  notwithstanding 
they  may  be  directed  to  be  kept  with  the  family  estate  as 
long  as  the  rules  of  law  and  equity  will  permit,  still  property 
of  this  nature  moat  vest  absolutely  in  the  first  taKer,  who 
has  such  an  interest  limited  to  him  as  would  have  given 
him  the  inheritance  in  case  the  devise  bad  been  of  freehold 
estate,  and  will  therefore  become  part  of  his  per0ODaity,  aud 
as き ueb,  be  tranflmiasible  to  his  personal  representatives : 
(Sheffield  v.  Ornery^  3  Atk.  278.)  In  bequests  of  heir- 
looms a  distinction  seems  at  one  time  to  have  been  attempted 
to  be  set  up  between  a  bequest  of  the  use  of  a  personal 
thing  and  of  the  thing  itself,  but  this  diBtinction  nas  been 


will  it  make  any  difference  whether  the  devisee  Ls  a  person 
in  esse  and  ascertained  or  otherwise :  {Hyde  v.  FarroU^ 
1 P.  Wms. 1.) 

Whether  Mcurity  can  he  required  from  a  party  tahinf  a 
limited  interett  m  heirhonu.'] 一 It  was  formerly  the  practice, 
where  chattels  were  Hmited  to  go  as  heirlooms,  for  courts 
of  equity  to  compel  the  persons  taking  limited  interests, 
upon  tftKiDg  poesetaion  of  the  heirlooms,  to  give  security 
for  their  preserration  during  tbdr  lifetime,  as  also  for  their 
being  duly  forthcoming  at  tne  time  of  their  death  (^Bracken 

Bentley,  I  £q.  Ca.  Abr.  78,  pi. 1) ； but  the  practice  for 
many  years  past  nas  been  to  sign  an  inventory  to  be  depo, 
sitea  for  the  benefit  of  all  parties,  which  Lord  Thurlow 
observes  was  more  equal  justice,  at  there  ought  to  be  danger 
to  call  for  security. 

Heirlooms  not  liable  to  claims  of  creditor,  beyond  the 
interest  the  legatee  hvnself  takes  in  tkem,"] 一 Heirlooms  in  which 
a legatee  takes  onlj  a life  eetate,  or  any  other  limited  interest, 
are  not  liable  to  the  demands  of  creditors  beyond  the 
legatee's  interest  therein  ；  neither  can  the  party  taking  such 
limited  interest,  by  any  act  of  his,  prejudice  the  interests  of 
those  who  are  to  succeed  him  upon  his  decease,  whose 
rights  will  supersede  even  those  of  a  purchaser  for  valuable 
consideration,  and  this,  notwithstanding  the  latter  has  no 
notice  whatever  of  the  settlement.   Hence,  where  plate  was 


"wife,  requiring  her  to  sign  an  inventory,  which  she  aid  at 
the  time  of  the  delivery,  and  she  afterwards  pawned  it  to  a 
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pawnbroker  for  valuable  consideration,  who  had  no  notice 
of  the  settlement,  and  after  her  death  an  action  of  troTcr 
was  brought  by  those  claiming  under  the  re  [nainder-maxL, 
and  upon  the  question  whether  the  defendant  was  boaod  to 
deliyer  up  the  plate  without  being  paid  the  mooey  he  had 
advanced  on  it，  the  court  said  the  point  was  dearly  estab- 
lished, and  that  the  law  must  remain  as  it  was  an  til  the 
legislature  thought  fit  to  proviJe  that  the  possession  of  sodi 
chatteU  should  be  deemed  sufficient  proof  of  the  owdct- 
ship :  {Earl  of  Macclesfield  v.  Davis,  3  Vea.  &  Bea.  16.)  It 
seems  that  where  goods  and  household  furniture  are  limited 
to  go  as  heirloo 咖 to  be  enjoyed  by  the  owner  of  the  house 
to  wmch  they  belong,  they  cannot  be  let  separately  or 
otherwise  than  with  the  house  ；  but  it  appears  they  maj  be 
let  with  the  house  itself :  {Feame  ex  dev.  487.)  • 

IV.  Pbactical  Disbctions  fob  Penning  LanTMOsE  nr 

Strict  Sbttlbmbnt. 

As  a  tenant  for  life,  with  the  concurrence  of  the  tenant  in 
tail,  might,  by  suffering  a  common  recovery,  have  not  only 
barred  the  estate  tail,  but  also  all  estates  in  remainder  and 
reversion  expectant  thereon,  and  therebj  have  acquired  an 
absolute  ana  indefeasible  estate  of  inheritance  in  fee  simple, 
it  became  the  practice,  where  the  object  of  the  will  was  to 
keep  the  property  for  a long  time  in  the  same  channel,  to 
postpone  the  vesting  of  the  estates  tail,  by  giving  life  estates 
only  to  such  objects  as  should  be  in  existence  at  the  time  of 
the  testator's  decease,  with  remainder  to  their  first  and  othtf 
sons  in  tail.  Another  plan  has  been  to  devise  the  lands  to 
trustees  during  the  life  of,  and  in  trust  for,  the  first  takers, 
with  a legal  remainder  to  the  heirs,  or  heirs  male  of  their 
bodies,  in  which  latter  case  the  limitation  to  the  cestui  que  trust 
being  a  mere  equitable  life  estate,  and  the  limitation  to  the 
heirs  of  his  body  a legal  reraainder,  the  two  limitations 
could  not  have  tmitea  so  as  to  vest  the  inheritance  in  the 
first  taker  under  the  rule  in  Shelley,-  case,  so  that  during  the 
whole  lifetime  of  the  cestui  que  truft  the  limitation  to  his  heiit 
is  contingent,  and  consequently  the  entail  could  not  have  been 
effectually  barred  without  the  concurrence  of  the  trustees, 
which  it  seems  they  wouM  not  be  authorized toffive  without 
the  direction  of  the  Court  of  Chancery :  (Tipper* s  cvue, 
I  P.  Wmfi.  359  ；  Else  v.  Onbomy  ib.  387  ；  Bagsett  y.  dap- 
ham,  ib.  858.)  Another  plan  has  been  to  limit  the  lands  to 
the  use  of  trustees,  in  trust  for  the  first  taker  for  life,  with 
' equitable  life  estates  to  his  first  and  other  sons  sucoe&dT^y 
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bom  in  the  testator's  lifetime,  with  legal  remainders  to  their 
first  and  other  sons  saccessively  in  tail  ；  with  legal  remain- 
ders in  tail  to  first  and  other  sons  of  the  first  taker  not  born 
in  the  testator's  lifetime  :  (see  the  form  3  Con.  Prec,  Part 
YII"  No.  XL VII I.,  clauses  9  to 15  inclusive,  pp. 15, 17, 
2nd  edit.)  It  is  necessary  to  make  this  distinction  between 
the  limitations  to  those  sons  who  are  bom  in  the  testator's 
lifetime  and  those  born  subsequently,  because  a limitation  to 
the  children,  sons,  daughters,  or  other  issue  of  an  unborn 
person  is  void  for  remoteness,  since  supb  objects  may  not 
come  in  eue  until  more  than  twenty -one  years  after  a life 
or  lives  in  being:  (Robinson  v.  Robinson^  2  T.  R.  380; 
S.  C.  2  Bro.  C.  C.  22.)  Neither  will  the  cy  pres  doctrine 
be  permitted  where  an  attempt  is  made  to  limit  a  succes- 
sion of  life  estates  to  the  issue  of  an  unborn  person,  either 
for  a  definite  or  indefinite  series  of  limitations :  (SomervilU 
T.  Lethbru^e,  6  T.  R.  213  ；  Seaward  v.  WiUock,  5  East, 】 98  ； 
Beard  v.  Westeott^  5  B.  &  Aid.  801.) 

Origin  of  the  introduction  into  settlements  of  trustees  to, 
preserve  contingent  remaindert.'] 一 In  order  also  to  prevent 
the  contingent  remainders  from  being  destroyed,  as  the/ 
might  otherwise  have  been  for  want  of  an  estate  of  freehold 
to  support  them,  by  the  determination  of  the  preceding  life 
estate  before  the  objects  to  whom  such  remainders  were 
limited  canfe  into  existence,  a  practice  was  introduced  of 
interposing  trustees  for  the  purpose  of  preserving  contingent 
remainders,  which  was  efTected  by  limiting  the  use  of  the 
lesml  estate  from  and  after  the  determination  of  the  estate 
oftenant  of  the  preceding  estate  of  freehold  by  forfeiture 
or  otherwise,  to  some  trustee  or  trustees  during  his  life, 
upon  trust  to  preserve  the  contingent  uses  and  estates 
expectant  on  his  decease  from  the  destruction  to  which 
they  would  otherwise  have  been  liable  from  hi'  surreDcler, 
forteitiire,  or  tortiotu  alienation  ；  but  through  the  means 
of  the  ioterposed  estate  of  the  trustees,  in  case  of  the 
determination  of  hiB life  estate  otherwise  than  with  his 
death,  the  estate  of  the  trustees  for  the  residue  of  bis 
natural  life  then  took  effect,  and  became  an  estate  of 
freehold  in  ponession  sufficient  to  support  the  remainders 
depending  in  contingency  ：  (see  forms  of  this  kind  2  Con. 
Free.,  Part  VII"  No.  XaXVI.,  clause  2,  p.  833,  2nd  edit.; 
id.  ib.  No.  XLII.,  claiueB  3  and  5,  pp.  883  to  889  ；  id.  ib. 
Ko.  XLIIL  clauflet  8， 11, 18，  and  23,  pp.  895,  896，  897  ； 
id,  ib..  No.  XLIV.,  daiue  6,  p.  907;  ib.  Vol.  IH.,  No.  XLV., 
elaive 1, p.  2.)   Bat  it  is  no  longer  actually  neoesaary  to 
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insert  limitations  to  tnutees,  in  order  to  preserre  the  contin- 
gent remainders,  becaiue  the  statute  8  &  9  Vict,  c.  116,  has 
enacted  that  contingent  remainders  existing  aflcr  the  jemr 
1844  are  not  to  fail hy  the  destruction  of  the  prior  particiilar 
estate  (sect.  8)  ；  still,  so  little  reliance  appean  to  have  been 
placed  Dy  the  profession  upon  the  operation  of  this  statute, 
which  idtogether  seems  to  be  rather  obscurely  worded,  that 
the  clause  still  retains  its  usual  place  in  settlementa  of  ml 
estate,  whether  made  by  deed  or  by  will. 

How  limitations  should  be  penned  where  there  are  teveral 
Umitations  and  brevity  is  deArable.l— If  several  life  cetitw 
precede  the  contingent  remainden,  the  Umitatioiis  to  pre- 
serve the  whole  of  these  remainders  may,  whcnerer  breritf 
is  desirable,  be  all  contained  in  one  and  the  same  dansey 
by  simply  limiting  the  lands  upon  the  detemunation  of  each 
estate  for  life  to  the  aae  of  the  trustees  to  preserre  oontiiH 

fent  remainders :  (see  the  form  S  Con.  PTec.,  Part  VTL, 
lo.  XLV.,  clause 1， p.  2,  2nd  edit.;  id.  ib.  No.  XLVIIL, 
dauses 11 and  IS,  pp. 15, 16.) 

How  penned^  to  as  to  preserve  the  legal  estate  in  the  re- 
mainders,'} 一 In  penning  the  limitation  to  the  tnuteeB,  the 


Upon  trust  to  preserve  the  contingent  remainders  herein- 
after  limited  ；,,  to  which  may  be  added,  **  bat  nerertlicJess 
to  permit  and  suffer  the  tenant  for  life  to  take  the  rente  and 
profits  thereof."  It  is  essential  that  the  limitatioo  should 
give  the  trustees  an  estate  during  the  life  of  the  ，• - 
tenant  for  life  ；  because  if  those  words  were  onul 
trustees  would  take  the  legal  fee,  and  all  the  sal 
estates  would  become  merely  eqaitable  interests  (^Ei 
Tmdallj  2  You.  k  Jerr.  605),  but  it  is  not 
annex  to  the  clause  permitting  the  tenant  for  life  to 
the  rents  and  profito,  which  may  therefore  be  alwajs  wfety 
omitted  where  orevity  is  desirable. 

flmr  penned  where  (here  areseiferal  previaiu  life  estatesj If 
there  are  several  preceding  life  estates,  as  where  a  tcgUlor 
is  desirous  of  giving  life  ，き tales  to  his  fin t  and  other  mt 
in  tail,  and  brevity  ib  desirable,  the  beat  plan  is  to  make  the 
limitation  to  the  testator's  first  and  other  Bona  miooe«mlT 
for  life  ；  and  after  the  determiaation  of  the  eitftte  of  eicb 
8on  respectiTeljr  in  his  lifetime,  to  thje  ocb  of  (tntstM  to 
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preserve,  &c.),  and  their  heirs  daring  the  life  of  the  same 
son,  Upon  tsdst  to  preserve  vcontingent  remainders,  &c. : 
(see  the  form  2  Con.  Free,  Part  VIL,  No.  XLIV.,  clause  5， 
p.  908，  2nd  edit.) 

Where  the  tenant  for  life  is  to  take  a  mere  equitable  estate,"] 
~~ If  the  tenant  for  life  is  to  take  a  mere  equitable  estate, 
the  limitation  should  be  to  the  trustees  and  their  heirs  during 
the  life  of,  and  in  trust  for,  the  equitable  tenant  for  life, 
upon  tniMt  to  pay  him  the  rents  and  profits  during  his  life  ； 
and  if  there  are  several  preceding  life  estates,  then  the 
limitation  should  be  to  the  trustees  during  the  lives  of  each 
of  the  equitable  tenants  for  life  respectively,  upon  trust  to 
preserve  the  contingent  remainders  ；  and  upon  further  trust 
to  pay  the  same  tenant  for  life  the  rents  and  profits  of  the 
prenusefl  during  his  life :  (see  the  form  3  Con.  Prec, 
Part  VIL,  No.  XLV.，  clause 1, p.  2,  2nd  edit  ；  id.  ib. 
No.  XLVni.,  clausts 11 and 13,  pp. 15  and  16.) 

Where  the  fir"  taker  is  to  have  a  mere  chattel  interest.'] 一 
If  the  first  taker  is  to  have  a  mere  chattel  interest,  the 
proper  way  is  to  limit  the  property  to  the  use  of  trustees  for 
the  term  of  ninety-nine  years,  to  commence  from  the  time 
of  the  testator's  decease,  if  the  party  shall  so  long  live,  upon 
inai  to  pay  him  the  rents  and  profits  during  his  life  ；  and, 
aalject  thereto,  To  the  use  of  {trustees  to  vreserve^  Sfc) 
Kpon  trust  to  preserve  the^contingent  remainderB  thereinciler 
limited. 

Am  to  entails  upon  daugJUert.']  一  Lands  may  be  en - 
tuled  upon  daughters  in  precisely  the  same  manner  as 
upon  sons.  In  the  case  of  daughters,  however,  it  is  a 
Tcry  common  practice  to  constitute  them  tenants  in  com- 
mon, with  cross  remainders  between  them,  which  is  not 
often  done  in  entailing  property  upon  sons.  It  is  also  a 
common  practice  to  limit  the  estates  of  daughters 
trust  for  their  separate  use :  (see  forms  of  limita- 
in  favoar  of  daugbters,  2  Con.  Free,  Part  VII., 
No.  XLUI"  clauses 14， 16， 17,  21, 22,  26,  pp.  896  to  898, 
2od  edit.  ；  id.  ib"  No.  XLIV.,  clause  6，  p.  908  ；  id.  Vol.  III., 
No.  XLVL,  daoaes 1 and  5,  pp.  3  and  4;  id.  t 'ん， No. 
XLVIIL,  daoses 13  and  15，  p.  16;  id.  ib,,  No.  XLIX.， 
clause  9，  p.  23.) 

Where  the  trust  in  to  be  for  the  separate  tue  of  a  married 
wamanJ] 一 Where  the  nrst  taker  is  a  married  woman,  and 
[p.  c. 一 vol.  ii.]        4  B 
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the  property  is  to  be  settled  to  ber  sepfinte  nae,  the  trost 
should  be  to  paj  the  rents  and  profits  to  her  daring  ber  life, 
for  her  sole  and  separate  use,  free  from  the  control  of 
any  husband  with  whom  she  has  already,  or  may  thereafter^ 
intermarry,  and  if  she  is  to  be  restrained  from  anticipating 
the  growing  proceeds,  it  should  be  so  decUured:  (see  the 
form  3  Con.  Prec.,  Fart  VII,,  No.  XLVL,  cUoae  2^ ト 4, 
2nd  edit.) 

Ai  to  the  appointment  of  protectors  io  ietdememUJ} ― 
Another  mode  ot  restraining  the  barring  of  entails  was  by 
the  introduction  of  a  new  character  in  settlements  of  real 
property,  styled  a  protector,  a  creature  of  the  \  ines  and 
Kecovery  Substitution  Act  (3  &  4  Will. 4,  c.  74),  but  wkoee 
office  aasimilatea  very  much  to  that  of  the  tenant  to  the 
preecipe  under  the  pre-exiating  law,  and  operates  in  like 
mftnner  as  a  kind  of  check  npon  the  too  free  alienation  of 
settled  propertj. 

Difference  in  qualificeUunu  of  tenant  to  the  pr^Bcipe  ami 
protector.'] ~> There  is  in  some  respects,  however,  a  dinereooe 
in  the  qualifications  of  a  tenant  to  the  prmcme^  and  a  pro- 
tector.   The  former  must  have  been  seised  or  an  immecuate 
estate  of  freehold  (whether  by  right  or  wrong  was  imma- 
terial), upon  which  the  estate  tail  was  expectant,  his  rerj 
existence  being  dependent  upon  his  estate  in  the  lands :  (Lit. 
8.519; 1 Shep.  Touch.  42  ；  Plow.  515  ；  Athan  r.  Lord  AngU- 
«ea，  I  £a.  Ca.  Abr.  16.)  Whereas  a  protector  maj  not  onlj 
acquire  that  character  by  taking  a  mere  chattel  interest,  m 
a  term  of  ninety-nine  yean,  determinable  on  lives,  equidlj 
as  well  as  if  he  had  taken  an  estate  of  freehold  ；  but  ensa 
without  taking  anj  estate  or  interest  whatever  in  the  settled 
property.   In  fact,  there  are  two  distinct  and  separate 
modes  by  which  protectoTB  may  be  created;  one  by  the 
estate  they  actually  take  in  the  settled  propertj,  witliout  aoj 
express  appointment  to  the  office  ；  the  other  by  an  exptem 
appoiDtment  to  the  office,  but  without  haying  any  estate  or 
interest  whateyer  in  the  property  confeired  upon  theou 

What  estate  vnU  be  required  to  eonstUute  a  ptotectorJ] 
With  respect  to  the  estate  in  the  settled  property  which  will 
coDStitute  a  protector,  the  Fines  and  Recovery  Sabadtution 
Act  (3  &  4  Will. 4,  c.  74)，  enacts,  that  where  there  is  under 
a  settlemeat  an  estate  for  yean,  determinaDle  on  a life  or 
lives,  or  any  greater  estate,  prior  to  an  estate  tatl^  the 
owner  of  rach  prior  estate  is  to  be  the  protector :  (aeol. お:) 
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Bot  though  a  term  of  yean  determinable  upon  a life  or  lives 
will  make  a  protector,  an  absolute  term  of  years,  however 
long  in  point  of  duration,  will  not  constitute  him  such: 
(8t&t.  3  &  4  Will. 4,  c.  74,  8.  22.)  Neither  will  sach  an 
estate  as  a  party  takes  as  tenant  in  dower  (sect.  27),  heir, 
executor,  adminiBtrator,  or  assign,  constitute  him  or  her  a 
protector.  Nor  will a lessee  at  a  rent  created  or  confirmed 
by  a  settlement  (sect.  26),  nor  a  bare  trustee  (sect.  27), 
(unless  where,  under  a  settlement  made  prior  to  the  passing 
of  the  acts,  he  would  have  been  made  tenant  to  the  prtBcipe)^ 
as  such  become  a  protector.  But  where  there  shall  be 
more  than  one  estate  prior  to  the  estate  tail,  the  owner  of 
which,  bat  for  the  last  two  preceding  clauses,  would  have 
been  the  protector  of  the  settlement,  shall,  by  virtue  of  such 
clauses,  or  either  of  them,  be  excluded  ；  then  the  person  (if 
»nj)  who,  if  such  estate  did  not  exist,  would  have  been  the 
protector,  will  be  such.  Where  the  estate  of  a  married 
woman,  sufficient  to  constitote  a  protector,  is  not  settled,  or 
•^^[reed  to  be  settled,  to  her  separate  use,  she  and  her 
husband  together  will  be  the  protector  ；  and  in  the  latter 
case,  she  may  consent  to  an  alienation  without  her  husband's 
concorrence,  in  the  same  way  as  if  she  were  sole  (sect.  24) ； 
whereas,  if  she  is  tenant  in  tail  she  cannot  convey  without 
his  GoiiBent,  and  even  with  his  consent  and  concurrence  the 
deed  of  conyejance  must  be  daly  acknowledged  by  her  in 


Aosband  u  of  ansound  mind,  or  otherwise  incapable  of  ex- 
ecuting the  deed,  tbe  Court  of  Common  Pleas  may  dispense 
with  the  husband's  concurrence:  (sect.  91  ；  Re  Fanny 
Maria  Browne,  C.  P. 14  January,  1846;  6  L.  T.  Rep.  297.) 
And  where  a  protector  becomes  insane,  or  a  felon  convict, 
the  Lord  Chancellor  or  the  Court  of  ChAncerj  will  be  the 
protector. 

Appaintment  of  protector  tamng  no  estate  in  the  premises.'] 
一 With  re8{)ect  to  protectors  who  derive  their  office  from 
a  mere  appointment  of  the  settlor  without  taking  any  estate 
or  interest  whatever  in  the  property,  the  32nd  section  of 
the  aboTe-meDtioned  act  empowers  any  settlor  entailing 
Unda  to  appoint  anv  number  of  persons,  not  exceeding 
tkree,  and  not  being  aueDB,  to  be  protectors  of  the  seUlemen ち 
and  be  u  also  empowered,  by  a  power  of  appointineDt  in 
the  deed  or  will  making  such  settlement,  to  perpetuate  the 
protectorship  to  any  persons,  not  exceeding  three,  and  not 
being  aliens,  whom  ne  may  think  proper :  (sect.  33;  see 
the  form  2  Con.  Free,  Part  VII.,  No.  XLIU.,  clauses 
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28  and  29，  pp.  889, 890,  2nd  edit.)  The  effect  of  expressly 
appointing  one  or  more  qualified  persons  to  the  office  of 
protector  will  be  to  exclude  those  persons  who,  but  for  sacfa 
express  appointment,  would  have  filled  the  character  of 
protector  as  incidental  to  the  estate  limited  to  them  by  the 
settlement.  As,  for  example,  suppose  lands  are  settled  to 
the  use  of  A.  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail,  here  A.,  by  virtue  of  his  subsisting  life  estate, 
prior  to  the  estate  tail  limited  to  his  first  and  other  sod&, 
IS  the  protector  of  the  settlement,  provided  do  special  pro- 
tector be  appointed  in  express  terms.  But  if  one  or  more 
persons  are  expressly  appointed  as  the  special  protector 
or  protectors  of  the  settlement,  then  the  tenant  for  life, 
who  but  for  the  latter  appointment  would,  in  consequence 
of  taking  the  preceding  estate  in  the  premises,  have  filled 
that  character,  will  be  excluded,  and  all  his  powers  and 
privileges  will  pass  over  and  become  vested  in  the  special 
protector  or  protectors.  If,  therefore,  a  testator  wishes  to 
control  the  power  of  alienation  within  the  narroirest  pos- 
sible limits,  he  may  not  only  appoint  special  protectors,  but 
also  authorize  the  perpetuation  of  the  office  aa  Tacancies 
may  occur  by  the  death  or  retirement  of  such  protectors, 
and  during  the  whole  time  the  protectorship  subststs,  tbe 
tenants  in  tail  cannot  bar  the  entail  efiectually,  without 
the  consent  of  tbe  special  protectors,  even  with  the  actual 
consent  and  concurrence  of  the  tenant  of  the  preceding 
particular  estate,  and  who  as.  such,  in  tbe  absence  of  the 
appointment  of  a  special  protector  or  protectors,  would 
have  been  the  actual  protector  of  the  eettlement  by  Tirtue 
of  the  estate  he  takes  under  it.  But  the  tenants  in  tail, 
without  such  consent,  may  bar  their  own  estates  tail,  aod 
thereby  create  a  base  fee  determinable  on  failure  of  issue  of 
the  estate  tail  so  barred,  and  such  base,  if  conveyed  to  a  pur- 
chaser for  valuable  consideration,  may  be  afterwards  con- 
firmed by  a  subsequent  disposition  by  the  tenant  in  tail  in 
case  there  ceases  to  be  a  protector,  or  even  during  tbe 
protectorship,  provided  the  subsisting  protector  or  pro- 
tectors for  the  time  being  can  be  induced  to  consent 
thereto.  The  appoiDtment  of  protectors  therefore  does  not 
altogether  prevent  an  alienation  of  tbe  property  by  the 
tenants  in  tail,  although  it  creates  such  a  defect  in  the  title 
as  must  necessarily  cause  it  to  fetch  a  far  lower  price  in  the 
market  than  it  would  have  done  if  they  could  have  conveTed 
an  absolute  and  indefeasible  estate  of  inheritance  in  fee 
Bioaple  to  the  purchasers.  This  disadvantage  would,  in  all 
probability,  deter  a  tenant  in  tail  of  a  protected  settlement, 
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who  was  a  prudent  man  and  not  hard  pressed  for  money, 
from  attempting  to  alienate  the  settled  property  without  the 
protector's  conaent  ；  but  it  would  prove  a  very  inadequate 
eheck  either  to  anextravaeant,  or  a  necessitous  one  ；  so  that  it 
fleems  doubtful  whether  the  appointment  of  special  protec- 
tors would  in  many  instances  attain  the  object  contemplated 
bv  the  settlor  of  Keeping  the  limitations  undisturbed  ；  for, 
although  it  mifht  often  prove  the,  means  of  the  property 
beinff  alienated  upon  terms  very  disadvantageous  to  the 
vendors,  it  still  would  not  prevent  such  alienation  from 
being  made.  Whenever,  theraore,  a  testator  cives  instruc- 
tions  for  preparing  a  strict  entail  of  this  Kind,  it  will 
be  proper  for  hb  professional  adviser  to  draw  his  attention 
to  the  subject,  and  point  out  to  him  the  disadvanta^  as 
well  as  the  adyantages  likely  to  result  from き triving  to 
impose  too  long  cootinaed  a  control  over  the  free  alienation 
of  the  settled  property. 

Protectors  have  an  absolute  power  either  to  give  or  to  withhold 
their  consent'] 一 Another  point  also  must  not  be  lost  dgbt  of  in 
the  appointment  of  special  protectors,  which  is,  that  although 
they  do  not  direcdy  take  any  estate  or  interest  in  the  settled 
property,  they  have  nevertheless  an  absolute  power  of  either 
giriDf  or  withholding  their  consent  to  bamng  the  entail ； 
nor 18  there  anj law  to  prevent  them  from  making  what 
market  they  can  of  their  consent,  either  by  Belling  it 
for  a  pecuniary  consideration,  or  by  refuaing  to  give  it 
nnlesa  a  sum  of  money  be  paia-them  for  so  aoing  ；  and 
erery  shift  or  contrivance  by  which  it  shall  be  attempted  to 
control  the  power  of  a  protector  to  give  or  withhold  his 
consent,  and  any  agreement  to  prevent  him  from  exercising 
his  absolute  discretion,  or  entered  into  by  him  to  withhold 
hia  consent,  will  be  void :  (sect.  36.)  Neither  will a  court  of 
equity  interfere  to  restrain  him  in  the  exercise  of  it :  (id.) 

As  to  protector^s  powers  i"  respect  of  prior  ownership  in  the 
lands.'] 一 And  a  protector  of  a  settlement,  in  respect  of  the 
ownership  of  a  prior  estate,  has  in  like  manner  an  absolute 
power  of  giving  or  withholding  bis  consent  altogether 
independent  of  the  estate  he  takes  in  the  lands,  go  that 
whether  he  conTeys  away  his  interest,  or  retains  it,  his 
GODBenting  power  remains  unaltered  ；  hence,  if  such  protec« 
tor  conveys  awaj  his  life  estate,  he  may  still  consent  to  a 
disentailing  "asduranoe  by  the  tenant  in  tail  whose  estate  is 
expectant  thereon,  and  may  make  what  bargain  he  please 塞 
for  giying  sach  consent,  by  which  means,  in  point  of  fact, 

4  b3 


824        THE  PRACTICE  OF  COKYETAXCING.   [BOOK  VI 


be  may  sell  his  estate  in  the  Mune  premises  twice  over.  And, 
as  on  the  one  hand  the  protectorship  does  not  cease  by  the 
protector's  conveying  away  the  property  which  ooDstituted 
him  such,  so  on  the  other  he  may  consent  to  the  di^poatioo 
by  the  tenant  in  tail,  and  still  retain  his  own  estate  ；  or  he 
may,  if  be  thinks  proper,  convey  as  well  as  ooDsent,  and  if 
be  docs  the  latter,  whatever  estate  he  takes  in  the  property 
may  be  included  in  the  conveyance  ；  but  if  he  merely  con- 
sents, the  effect  of  such  consent  will  be  to  bar  the  ulterior 
limitations  to  take  effect  after  or  in  defeasance  of  the  estate 
tail,  but  his  own  estate  in  the  property  will  remain  undis- 
turbed : (1 Hughes  Pract.  Sales,  176,  2nd  edit) 

How  the  devised  premises  should  be  described.'] 一 In 
penning  a  will  creating  a  strict  settlement,  the  laadB 
themselves  must  be  so  described  as  to  leave  no  doubt  as  to 
their  identity.  They  may  be  either  devised  to  trustees  in 
fee,  and  the  uses  limited  to  arise  out  of  their  seisin,  or,  as 
is  the  more  general  practice,  to  lands  ahould  be  amply 
devised  to  the  uses  thereinafter  declared  (see  the  form 
3  Con.  Prec.，  Part  VII. ， No.  XLIL,  clause 1 ， p.  880, 2nd  edit.) 

Where  there  t>  a  term  for  ratstng  portions  for  ifongtr 
children.'] 一 If,  as  most  frequently  happens  in  wills  creatiog 
settlements  of  real  estate,  there  is  to  be  a  trust  for  raismg 
portions  for  younger  children,  it  will  be  proper  to  create 
a long  term,  as  1000  years  for  instance,  for  -that  purpose, 
and  in  this  case  two  distinct  seta  of  trustees  will  be  neces- 
sary, as  the  trustees  of  the  term  ought  to  be  Oistinct  persons 
from  the  trustees  to  preserve  contingent  remainders.  In 
penning  a  will  of  this  kind,  the  proper  way  is  to  devise  tlae 
lands  to  the  uses  thereinafter  declared,  the  first  of  which 
must  be  a limitation  to  the  use  of  the  (pruitees  of  the  frm), 
for  the  1000  years  term,  upon  the  trusts  thereinafter 
declared,  and  subject  thereto  to  the  use  of  the  serenl 
tenants  for  life,  with  remainder  to  trustees  to  preserre,  &c" 
with  remainder  to  their  first  and  other  sons,  &c"  in  tail, 
with  remainders  over,  &c. If  special  protectors  are  to  be 
appointed,  this  appointment  should  be  made  immedlatelj 
after  the  limitation  of  all  the  estates  tail ； and  then  the 
rusts  of  the  1000  years  term  for  raising  the  portions  ^oald 
be  declured :  (see  the  form  2  Con.  Prec"  Fart  VII., 
No.  XLIII.,  clauses 】 to  31 inclusive,  pp.  $93  to  9U,  2Bd 
edit.  ；  id,  ib.、  No.  XLIV.,  clauses 1 to  9,  pp.  f06  to  911.) 
If  any  special  powers  are  to  be  inserted,  such  as  authoiiang 
tenants  for  life  to  make  jointures  upon  wives,  or  for  females 
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to  i^poini  life  estates  or  other  interests  in  favour  of  their 
husbands,  to  raise  portions  for  children,  to  grant  leases, 
cut  down  timber,  to  sell,  exchange,  or  make  partition,  ther 
should  be  next  inserted.  Shifling  clauses  also,  if  any  sucn 
are  to  be  used,  should  be  inserted  amongst  these  latter 
cUoses :  (see  the  form  of  shifting  clauses,  3  Con.  Free, 
Part  Vn.，  No.  XLIV.,  clause  32,  p.  39,  2nd  edit.)  It 
will  then  be  proper  to  add  the  usual  declaration  with 
respect  to  estates  vested  in  the  testator  in  trust,  or  by 
way  of  mortgace,  as  also  a  proTUO  for  the  cessor  of  anj 
terms  created  by  the  settlement,  although  the  latter  is 
rather  a  formal  than  an  essential  dause  ；  as  all  terms  are 
noir  made  to  cease  as  soon  as  the  purposes  for  which  they 
were  created  are  satisfied :  (8  &  9  Vict.  c. 112).  After  this 
ihould  follow  the  usual  power  to  change  trustees,  the 
appointment  of  the  executors,  and  the  common  clause  re- 
voking all  prior  wills,  &c. :  (see  the  form  2  Con.  Prec,  Part 
VII.,  No.  L,  clauses 11, 12  and 13,  pp.  637，  639, 2ml edit.) 

WJiere  an  annuity  is  charged  on  the  settled  premises.'] 一 
Where  an  annuity  is  charged  on  the  settled  premises, 
either  by  way  of  jointure  upon  the  testator's  wife,  or  for 
any  other  purpose,  this  limitation  is  generally  the  first 
UK  declared,  being  inserted  even  prior  to  the  limitation  of 
the  term  for  raising  portions,  &c.，  where  the  will  contains 
« trust  of  that  nature.  £o  the  limitation  of  the  annuity 
is  commonlj  added  the  usual  powers  of  distress  and  entry  ： 
(see  the  form  2  Con  Free,  Part  VI.,  No.  XLIII.,  clauses 
2，  3,  and  4,  pp.  893,  894,  2nd  edit.  ；  id.  ib.、  No.  XLIV., 
clause  2,  p.  906.)  It  is  not  a  common  practice  to  limit 
*  term  to  secure  an  annuity  given  will  by  way  oi  join- 
ture, althoQgli  thifi  is  frequently  done  in  the  case  of  marriage 
seulements,  ' 

Where  the  settled  property  is  devised  upon  inuU  for  accu- 
Kndation.'] 一 If  the  settled  property  is  bequeathed  upon 
trusts  for  accumulation,  the  lands  should  be  devised  to  the 
use  of  the  trustees  daring  the  term  of  accumulation,  which, 
howeTer,  mast  not  exceed  the  term  of  twenty-one  years 
from  the  testator's  decease  ；  and  subject  thereto,  the  uses 
most  be  declared  for  the  benefit  of  the  Beveral  oDjects  of 
the  settlement :  (see  the  form  3  Con.  Prec,  Fart  VII., 
Ko.  XLVm.,  pp. 10  to 18，  2nd  edit.  ；  ib,  id,.  No.  XLIX., 
P-  19.)  Trusts  for  accumulation  will  be  more  fully  treated 
npon  in  a  subsequent  part  of  the  present  work. 

Where  the  settled  property  consists  of  copyhold  estates,'] 一 
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Where  the  settled  property  consists  of  copyhold  estates  tfa^ 
are  generally  deTiscd  to  trustees,  thus  vesting  the  legal  estate 
in  them,  and  the  objects  of  the  trusts  take  equitable  estates 
only  in  the  premises.  In  settlements  of  this  idnd  the  trns- 
tees  are  generally  authorized  and  directed  oat  of  the  refits 
and  profits  to  levy  and  pay  all  such  expenses  as  may  be 
incurred  aa  incidental  to  the  copyhold  premisefl,  or  as  Uicy 
shall  incur  in  the  execution  of  the  tnuts  reposed  in  them.  • 

Where  leasehold  estates  are  the  tubject-maiter  of  (he  settle- 
mentJ] ~ When  leasehold  estates  holdeD  for  a  term  of  jrears, 
whether  absolute  or  determinable  upon  lives,  form  any  part 
of  the  subject-matter  of  the  settlement,  the  legal  estate  is 
generally  Tested  in  trustees,  who  are  directed  out  of  the 
rents  and  profits  to  pay  reserved  rents,  and  all  other 
necessary  outgoing,  to  which,  in  the  case  of  leases  deter- 
minable on  lives,  u  added  a  trust  or  power  of  i^newaL  As 
property  of  this  kind  is  incapable  of  being  entailed  in  the 
strict  sense  of  that  term,  because;  as  we  nave  alreadj  had 
occasion  to  remark,  if  a  term  of  years  is  limited  in  sock 
terms  as  would  create  an  estate  tail  in  freeholds,  it  will  pass 
the  absolute  interest  in  the  term,  the  plan,  m  cases 
where  freehold  and  leasehold  estates  are  intended  to  be  held 
by  the  same  objects  of  the  settlement,  has  been  to  dedane 
that  the  trustees  of  the  leasehold  shall  stand  possessed  of  sacfa 
premises  upon  such  trusts,  as  allowing  for  the  different 
qualities  of  the  property,  will  nearest  correspond  with  the 
trusts  thereinbefore  declared  concerning  the  freehold  por- 
tion of  the  premises,  to  the  intent  that  such  leasehold 
premises,  so  lar  as  the  rules  of  law  and  equity  will  permit, 
may  be  held  in  trust  for  and  beneficially  enjoyed  by  the 
person  or  persons  who  for  the  time  being  shall  be  m  die 
receipt  of  the  rents  or  profits  of  the  said  n-eehold  herediu- 
menta  and  premises  under  the  limitations  thereinbefore 
contained  ；  concluding  with  a  proviso  that  the  said  leasehold 
premises  shall  not,  for  the  purpose  of  tnuismission,  Yeal 
absolutely  in  any  person  or  persons  thereby  made  tenant  or 
tenants  in  tail,  unless  such  person  or  persons  shall  live  to 
attain  the  age  of  twentv-one  years :  (see  the  form  3  Coa, 
Prec.,  Part  VII.,  No.  LI,,  clauses  26,  27,  28,  pp.  36,  37, 
2nd  edit.) 

As  to  chattels  directed  to  go  as  heirlooms.'] ― TV  ith  respect 
to  chattels  directed  to  go  as  heirlooms,  the  usual  course  has 
been  to  bequeath  them  to  the  trustees,  in  trvMt  to  permit  the 
same  to  go  and  be  enjoyed  with  the  manaon-house  to 


WILLS.]     VESTED  AND  CONTINGENT  LEGACIES.  827 


which  they  appertain,  so  long  as  the  rules  of  law  and  equity- 
will  permit,  by  the  person  or  persons  who,  for  the  time 
being,  should  be  entitled  to  the  possession  of  the  mansion- 
house  ； bat  so  that  the  same  shall  not  vest  absolutely  for 
the  purpose  of  transmission  in  any  person  thereby  made 
tenant  in  tail,  unless  he  or  she  shall  attain  the  age  of  twenty- 
one  years :  (see  the  form  3  Con.  Free,  Part  VII.,  No.  Ul., 
clause  8，  p.  44,  2nd  edit.)  It  the  heirlooms  consist  of 
jewels,  or  other  articles  of  that  nature,  it  is  usual  to  add  to 
the  above  clause,  that  the  persons  entitled  to  have  the  use  and 
enjoyment  of  them  may  enjoy  that  privilege  during  their  mi- 
nority : (la.  ib.  clause 13，  p.  47.)  It  is  also  a  common  practice 
to  direct  that  the  trustees  shall  cause  a  distinct  inventory  to  be 
made  of  the  whole  of  the  articles,  one  copy  of  which  is  to  bo 
kept  by  the  trustees,  and  the  other  by  the  part ァ who  for  the 
time  being  is  entitled  to  the  use  and  enjoyment  of  the  heir- 
looms. To  this  may  be  added  a  clause  directing  that  the 
trustees  shall  examine  into  the  state  of  the  heirlooms,  and 
cause  reparations,  &c.  ；  with  a  further  direction,  that  if  the 
mansion-house  ia  sold,  the  heirlooms  are  still  to  be  pre - 
ferved  :  (id,  ib.  clauses 14， 15, 16,  p.  48.) 


V.  Vested  akd  Contikoknt  Leqacibs. 

Dutindion  between  vested  and  contingent  legacies."} 一 
The  distinction  between  a  vested  and  a  contingent  legacy 
will  be  found  to  consist  in  whether  the  gift  is  limited  to  take 
effect  at  a  future  time,  or  upon  the  happening  of  some  con- 
tingent event  ；  as,  for  instance,  a  bequest  ot 100/.  a-piece  to 
the  two  children  of  A.  B.  (Snell  v.  Dee,  4  Salk.  414)；  or  the 
ordinary  limitation,  "  to  idl and  every  the  children  of  B., 
who,  b«ing  a  son  or  sona,  shall  attain  the  age  of  twenty-one 
jears,  or  who,  being  a  daughter  or  daughters,  shall  attain 
that  age  or  marry  ；"  or  whether  the  bequest  itseli  is  imme- 
diate^ and  the  time  of  payment  is  to  be  delayed  until  some 
fature  time,  or  to  the  happening  of  some  contingent  event  ； 
as  a  bequest  to  all  ana  eveiy  the  children  of  A.  B.，  the 
shares  of  sucH  of  them  as  shall  be  sons  to  be  paid  to  them  on 
their  severally  attaining  their  respective  ages  of  twenty-one 
jrears,  and  of  such  of  them  as  shall  be  daughters,  on  their 
Be^enlly  attaining  that  age  or  days  of  marriage.  In  the 
former  case  the  legacy  wiB  be  contingent  ；  because,  in  the 
first  instance,  the  time,  and  in  the  second,  the  events  upon 
which  it  is  to  take  place,  are  annexed  to,  and  form  part  of 
the  very  aubstance  of  the  gift  (Knight  v.  Knight,  2  Sim.  & 
Sta.  490；  Young  v.  Macintosh, 13  Sim.  445);  but  in  the 
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latter  case  it  will  be  vested,  for  there  the  bequest  itself  w 
immediate,  although  the  time  of  its  pajment  is  deferred, 
which  is  so  disannexed  from  the  gift  as  to  form  no  part  of 
its  essence,  being  in  fact  dtbitum  in  prcuenti  sdvetuban  im 
fyOuro:  (Faulkner  ▼•  HoUingworth,  stated  8  Ve«.  558  ；  2  Wms. 
Exora.  881,  2nd  edit. ； iRop.  L^.  557,  4th  edit.) 

Exceptions  to  the  rule  as  to  legacies  being  conimgent  when 
hequealhed  to  legatees  at  a  future  period, 】 ~ But  the  rule  wHh 
respect  to  a legacy  being  construed  to  be  oontin さ ent  when 
bequeathed  to  one  at  a  mture  time  is  not  without  its  ex< 
tioDS  ；  as,  first,  where  a  person  bequeaths  a legacy  i 
person  on  his  attaining  a  certain  age,  and  either  gives 
the  immediate  interest,  or  directs  it  to  be  applied  for 
beneGt,  in  which  case  the  legacy* will  not  be  contingiQit  ；  for 
the  disposition  of  the  interest  will  be  considered  &  snflicient 
indication  of  the  testator's  intent  that  the  legatee*  at  all 
evento,  should  have  the  principal;  and  on  these  grounds  the 
legacy  will  be  treated  as  Tested :  (Sanson  v.  Orahajn^  6  v  es. 
236  ； 1 Rop.  Leg.  498  ；  2  Wms.  £xor8.  889.)  Still,  in  order 
that  provision  for  maintenance  may  aid  the  constraction  of 
a  vested  interest,  it  must  be  co-eztensiye  with  the  full 
amount  oi interest  on  the  legacj  ( Vcmdry  v.  ijredde 翁、 1 Ross. 
&  Myl.  203)  ；  and  payable  oat  of  no  other  fund,  otherwise 
Buch  provisions  will  afford  no  ground  for  presuming  tbe 
testator  intended  such  legacies  to  vest  before  they  became 
due.  To  raise  such  a  presumption,  also,  the  bequest  of  the 
interest  must  be  certain  ；  for  if  the  interest  be  as  onoerUin 
M  the  principal,  it  will  not  convert  the  latter  into  a  vested 
interest  ；  consequently  a  legacy  to  A.  when  he  attains 
twenty-one,  with  interest,  will  be  a  contingent  and  not  a 
Tested  legacy :  {KniglU  v.  Knight^  2  Sim.  490; 1 fiop.  Leg. 
573,  4th  edit.) 

Second  exception,'] ~~ Tbe  second  exception  to  the  rale  is, 
when  the  absolute  property  in  the  fund  is  bequeathed la 
fractional  interests  in  succession  at  perioda  which  must  cer- 
tainly arrive  ；  as  to  or  in  trust  for  A.  for  life,  and  after  fas 
death  to  B. :  (Davis  v.  Fisher,  5  Beav.  201 ； see  also  Ham- 
mond v.  Maule^ 1 Coll.  281.) 

Where  the  second  exception  will  not  apply. 2 一 But  tbis 
ception  will  not  applj  to  cases  where  the  principal  itseh  n 
not  bequeathed  to  the  tenant  for  life  ；  for  if  the  tenant  for 
】ife  has  only  the  interest  or  income  bequeathed  to  him,  and 
at  bis  decease  the  principal  is  bequeathed  to  another,  or  if 
it  appears  from  tbe  general  context  of  the  will  that  no 
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intereBt  in  the  capital  was  designed  to  pass  until  the  deter- 
mination of  the  life  interest,  the  gift  of  the  iDCome  and  the 
gift  of  the  principal  will  be  construed  as  distinct  gifts,  and 
the  bequest  to  tne legatee  will  not  become  vested  until  the 
life  interest  is  determined :  (Watson  v.  Hayes, 1 Mvl. &  Cra. 
125.) 

^h%rd  exeepHon,'] ~ The  third  exception  is  where  a legacy 
is  engrafted  by  waj  of  executory  bequest  to  take  effect  on  a 
contiDgent  event  defeating  the  first  oe^uest  ；  as  where  per- 
BODid  estate  is  bequeathed  to  A.,  and  if  he  shall  have  no 
child  who  shall  live  to  attain  the  age  of  twenty-one  years, 
then  to  B"  this  interest  so  limited  to  B"  although  treated 
as  contingent  in  some  respects,  yet  in  others  is  so  far  Tested 
in  him  in  right  as  to  be  traDBinissible  to  his  personal  repre- 
aentativefl,  the  interests  of  the  first  and  second  taker  being 
considered  to  vest  at  the  same  time.  The  consequence  is, 
that  if  the  second  legatee  dies  whilst  the  event  defeating  the 
first  bequest  u  in  suspense,  hb  representatives  will,  notwith- 
stanaiDg,  be  entitled  to  it,  if  such  event  should  afterwards 
take  place:  {RammeU  v.  OiUow,  9 ifou.  &  Coll.  704;  Roberts 
T.  Burder,  2  Coll.  130.) 

Exceptions  to  the  rule  with  respect  to  vested  legacies  J] — 
And  as,  on  the  one  hand,  the  rule  with  respect  to  contingent 
legacies  hsA  its  exceptions,  so,  on  the  other,  there  are  still 
more  exceptions  to  the  rule  which  construes  a legacy  aa 
Tested  whenever  the  time  of  payment  is  separated  from  the 
gift  ；  Buch  last-mentioned  rule  being  controlled  hj  the  inten- 
tion of  the  testator,  to  which  it  is  always  Bubservient,  so  that 
u，  from  the  general  context  of  the  will,  it  should  appear  that 
the  testator  meant  the  time  of  payment  to  be  the  time  when 
the  legacy  ehould  vest,  the  words  "  to  be  paid,"  or  "  payable 
&t，"  or  other  terms  of  immediate  sift  being  employed  in  the 
wfll,  will  be  insufficient  to  rebut  the  coDstruction  that  the 
time  of  payment  is  to  form  the  essence  of  the  bequest,  until 
which  period  the  legacy  must  remain  contingent  ；  and  if,  in 
ease  the  legatee  should  die  before  that  period  arrives,  he 
win  take  no  interest  in  the  legacy  that  will  become  trans- 
nussible  to  his  personal  representatives :  (Hunter  r,  JucH 
4  Sim.  455  ； 1 Bop.  Leg.  557,  4th  edit.) 

Second  exception.] The  second  exception  to  the  rule  of 
immediately  Testing,  ia  where  the  yestiog  of  the  legatee^s 
•ham  in  readaary  personal  estate  is  postponed  until  the 
death  of  an  annuitaDt :  (Pearson  Casamajor,  8  CL  &  Fin. 
74,  n.  (a); 1 Bop.  Leg.  660,  4th  edit.) 
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Third  exceptionJ] The  tliird  exception  is  where  the 
testator  has  shown  a  dear  intention  that  the  legacies  ahail 
not  vest  until  his  debts  are  satisfied,  in  which  case  tbe 
bequests  will  be  contingent  until  the  debts  might  h&Te  been 
paid  upon  a  due  adminutration  of  aasete :  (2  Wms.  Exors. 
883,  2iid  edit. ； 1 Hop.  Leg.  560,  4th  edit.) 

Fourth  exception.'] 一 A  fourth  exception  is  where  a  testator 
has  plainly  and  with  certainty  expressed  his  intention  th&S 
the  legacies  shall  not  vest  until  his  property  has  been  sold, 
or  realized,  or  gotten  in  by  his  executors,  or  laid  out  in  a 
purchase.  For  if  a  testator  thinks  proper  to  say  distinct) ァ 
that  his  legatees,  ^ncral  or  residuary,  shall  not  be  entitlea 
to  tbe  property  unless  they  live  to  receive  it,  there  is  no  law 
against  such  intention  being  carried  out  if  it  be  clearly  ex- 
pressed. Still  it  is  essential,  to  bring  a  case  within  this 
exception,  that  the  intention  should  be  expressed  with  clear- 
ness and  certainty  ；  for  although  the  paymeat  of  the  legacies 
be  expressly  postponed  until  the  testator's  debts  are  dis- 
charged, or  until  the  sale  of  an  estate  be  effected,  or  until 
afler  the  residue  of  personal  estate  shall  be  laid  out  in  the 
purchase  of  lands,  the  bequests  will  only  be  treated  as  con- 
tingent until  such  time  as  the  debts  might  have  been  paid,  or 
the  sale  or  purchase  might  have  been  effected  apon  a  due 
administration  of  the  effects  of  the  testator.  And  a  court 
of  equity  will  inquire  into  what  that  |)eriod  might  hare  been, 
for  that  court  will  not  Buffer  the  rights  of  legatees  to  be 
prejudiced  by  fraudulent  or  unnecessary  delays  of  executon 
or  trustees :  (2  Wms.  Exors.  884.) 

Fifth  exception,'] The  fifUi  exception  is  where  the  eTeoi 
upon  which  the  legacy  is  payable  is  not  certain  ofhaDpeoiiig, 
or  which  the  law  for  this  purpose  does  not  consider  as  certtin 
or  fixed  ；  as  upon  the  legatee's  marriage,  or  his  taking  holj 
orders,  which  events  maj  or  may  not  happen  ；  from  whence 
it  is  presumed  that  the  expectation  of  the  one  or  the  other 
of  such  events  taking  place,  was  the  sole  motive  of  attaching 
it  to  the  bequest,  and  thus  making  it  form  its  very  essence : 
(AtkxM  T.  Hiceocki, 1 Atk.  500  ； 1 Rop.  Leg.  562,  4th  edit) 
So  that  whenever  an  event  upon  which  a lesacj  is  direct" 
to  be  paid  is  uncertain  as  to  its  ever  taking  place,  the  le^cj* 
will  not  vest  previously  to  the  happening  of  that  event;  and 
in  this  respect  it  is  perfectly  immaterial  whether  the  ^ift  and 
the  time  of  payment  be  in  form  distinct,  or  whether  there  be 
no  except  in  the  direction  for  the  payment  of  the  Iqgacj 
{Malcomb  v.  0、CdUaghan,  2  Mad.  349),  since  in  either 
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instance  the  taldng  place  of  the  event  U  a  condition  precedent 
to  the  vesting  of  the  legacy,  according  to  the  maxim  that 
" dies  incertus  in  testamento  condUionem  faeity 

Intention  of  the  testator  must  prevails,  where  it  is  manifest 
that  he  did  not  intend  the  legacy  to  be  conditional,'] 一 But  even 
this  maxim  must  yield  to  the  intention  of  the  testator  where 
it  is  manifest  it  was  not  hu  intention  that  the  legacy  should 
be  conoiuonal : (1 Bop.  Leg.  563,  4th  edit.) 

As  to  Ae  vesting  and  devesting  of  legacicM  where  Jhey  are 
sttbjeet  to  a  Imitation  over.] The  effect  of  the  vesting  and 
devesting  of  legacies  where  they  are  subject  to  a limitation 
over  has  siven  rise  to  many  difficult  questions,  but  the 
general  rule  appears  to  be  that  a  bequest  over  on  a  contin- 
gency does  Dot  of  itself,  and  without  more,  prevent  an,  of 
the  shares  of  the  legatees  from  vesting  in  the  meantime, 
provided  the  words  of  the  bequest  are  in  other  respects 
sufficient  to  pass  a  present  interest  (JSkey  v.  Barnes^  3  Mer. 
340),  thouffh  such  a  devise  over  of  the  entirety  may  be 
called  in  aid  of  other  circamstances  to  show  that  no  present 
interest 冒 as  intended  to  pass :  (ib.  ；  and  see  Hunter  v.  Judd, 
4  Sim.  455  ；  2  Wms.  Exors.  895,  2nd  edit.) 

The  event  on  which  the  executory  limitation  depends  must  he 
eUarly  expressed.] 一 It  u  also  neceasarj  that  the  event  upon 
which  the  executory  limitation  depends  should  be  clearly 
pointed  out,  so  as  to  enable  the  court  to  carry  that  intention 
into  execution,  otherwise  the  bequest  over  wilffail  alto^ther, 
and  the  6nt limitation  become  absolute.    As,  for  example, 
suppose  a  testator,  after  an  immediate  gift  to  a legatee, 
tboald  declare  that  if  he  (the  legatee )  die  before  he  might 
have  received  the  money,  or  before  it  mieht  have  been 
reooTered  (^fVood  v.  Penv^te, 13  Ves.  3d5),  tne legjacy  shall 
go  over  to      such  intention  with  regard  to  the  time  B.  is 
to  take  would  be  altogether  so  vague,  that  a  court  of  equity 
would  not  venture  to  act  upon  it  ；  consequentlj  the  interest 
would  vest     the  first  legatee  immediatelj : (1 Hop.  Leg. 
604,  4th  edit.)   But  if  the  testator  had  mentioned  any  time 
which  could  have  afrorded  some  sort  of  rule  to  go  by,  and 
upon  which  the  court  might  have  acted,  then  his  intention 
would  have  been  allowed  to  prevail ； as,  if  he  had  declared 
the  beauest  orer  should  take  place  in  the  event  of  the  legatee 
dying  be/are  he  received  Ike  property,  or  hefttrt  the  fund  was 
actuaUjf  realized  by  the  executor,  in  either  of  wbicb  caaefl 
[p.  0* 一 YoL  ii.]        4  C 
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the  executory  limitation  would  have  been  good :  (  WhiUmg 
V.  Force,  2  ikav.  571.) 

First  gift  will  not  be  devested  unless  the  event  vpon  which 
the  executory  limitation  over  is  to  take  effect  Uieraliy  haf^tem.^ 
一 And  unless  the  event  upon  which  the  legacy  is  given  OTer 
literally  happens,  the  primary  gift  will  not  be  devested  ；  Ibr 
where  there  are  dear  words  of  gift  creating  a  Tested  interest, 
the  court  will  never  permit  the  absolute  gifi  to  be  defeated 
unless  it  be  perfectly  clear  that  the  Terj  case  has  huppeoed 
in  which  it  is  declared  that  the  interest  shall  not  arise.  It 
must  be  determined  on  the  words  of  the  wiU  that  there  waa 
a  vested  interest,  which  ivas  to  be  devested  only  upon  a 
given  contingency,  and  the  single  question  is,  whether  that 
contingency  lias,  or  has  not  happened :  {Schnell  t.  Tyrrell^ 
7  Sim.  86.) 

In  provisions  for  children  subject  to  a  prior  life  interests  the 
court  leans  in  favcmr  of  the  construction  that  will  give  them 
vested  intertst8.'\ 一 In  construing  either  a  settlement  or  a  will 
in  which  a  provision  is  made  for  children  subject  to  a  prior 
life  interest,  the  court  leans  strongly  in  favour  of  that  coo- 
Btruction  by  which  the  children  will  take  a  vested  interest, 
at  twenty-one  or  marriage,  whether  they  survive  the  tenant 
for  life  or  not;  and  if'  the  instrument  is  incorrectly 
ambiguously  expressed,  or  ii  it  contains  conflicting  or  con- 
tradictory clauses,  so  as  to  leave  in  a  degree  uncertain  th6 
period  at  which,  or  the  contingency  upon  which,  the  shares 
are  to  vest,  the  rational  presumption  is  that  the  ch3d  acquires 
a  vested  and  transmissible  interest  at  the  period  at  which  h 
is  most  needful ； viz.,  at  twenty-one,  if  a  son,  or  on  marriage 
or  at.  that  age,  if  a  daughter :  {Torres  v.  France^ 1 Ross.  & 
Myl.  649.)  But  where  a  testator  has  onequiyocally  expressed 
an  intention  that  a  provision  to  be  made  for  his  children 
shall  depend  upon  their  surviving  both  or  either  of  thdr 
parents,  the  court  must  give  effect  to  that  intention,  and 
can  only  lean  to  the  presumption  in  favour  of  the  childrai 
where  the  inteution  of  the  testator  is  ambiguously  exproased: 
(Bright  v.  Rowe,  3  Myl. &  Kee.  316.) 

A  legacy  given  to  be  at  the  dbtohUe  disposal  of  the  U^atH 
will  confer  the  absolute  interesL"] 一 If  a legacy  is  given  gene- 
rally to  be  at  the  disposal  of  the  legatee,  the  bequest  wiQ 
become  immediately  vested  and  be  transmissible  to  bis  per- 
sonal representatiyes,  ivhether  he  makes  any  disposition  or 
not;  nor  will  the  circumstance  of  the  particular  mode  of 
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disposition  being  pointed  out,  or  even  a limitation  over  of 
the  legacy  in  case  no  such  disposition  should  be  made,  in  any 
waj  vary  the  role  ；  because  the  absolute  interest  in  the  fund 
having  once  vested,  to  which  a  power  of  spending  or  other- 
wise disposing  of  it  is  incident,  the  executory  limitation  over 
in  cue  the  legatee  does  not  dispose  ot it,  is  a  conditional 
defeasance  repQgnant  to  the  original  bequest,  and  cannot 
therefore  be  supported  ；  consequently,  the  estate  of  the 
l^atee  not  being  devested,  his  personal  representative  will 
b«  entitled  to  the  legacy  if  it  be  not  receivea  by  the  legatee 
daring  his  lifetime :  (Comber  t.  Graham, 1 Kuss.  &  Myl. 
450.)    But  where  a  particular  estate,  as  for  life,  for  instance, 
is  Umited  to  a legatee,  with  a  power  of  disposition  over  the 
fVinds,  it  will  not  enlarge  his  particular  estate,  and  it  he  fails 
to  exercise  bis  power  of  disposition,  it  will  determine  with 
his  own  life  interest :  {Archibald  v.  Wrigkty  9  Sim.  161.) 

Where  a  legacy  is  given  to  be  applied  for  a  particular 
parpascj  which  jatls,  the  legacy  will  oecome  absolute.}  一  Where 
a legacy  is  given  to  be  applied  for  a  particular  purpose  which 
becomes  incapable  of  being  effected,  the  legacy  will  become 
abeolate  ；  as,  where  a  testator  bequeathed  30/.  to  A.  for  the 

Earpose  of  binding  him  an  apprentice^  but  who  died  before 
e  attained  a  proper  age  to  be  bo  placed  out,  it  was  deter- 
mined that  A.  took  a  vested  interest  in  the  legacy,  which  was 
transmissible  to  his  personal  representative :  {Barton  v.  Cook^ 
6  Ves.  562.) 

Direction  that  trustees  shall  apply  a  legacy  for  legatee's 
mainienanee  until  he  comes  of  age,  and  then  to  settle  the  *ame, 
will  confer  a  vested  interest'} ― In  case  a legacy  is  given  to 
trustees  upon  trust  to  apply  the  produce  for  the  maintenance 
and  education  of  the  legatee  until  he  attains  twenty-one,  and 
then  upon  trust  either  to  apply  the  whole  in  such  manner 
for  Ills  benefit,  or  to  settle  the  same  upon  him  in  such  manner 
aa  bis  trustees  shall  think  fit,  the  legatee,  on  attaining 
twenty-one,  will  acquire  such  an  interest  as  will  be  imme- 
diately transmissible  to  ins  personal  representatives  upon  his 
death,  or  which  he  may  dispose  of  by  his  will,  although  r.o 
settlement  or  other  particular  mode  of  applying  the  legacy 
is  previoualy  made :  {Campbell  v.  Brovmrigg, 1 Ph.  301.) 

Power  to  affix  the  amount  of  shares  amongst  a  class  of 
persons  will  pass  vested  interests,  svhject  to  be  devested  on  the 
execution  of  the  power,] 一 Where  legacies  or  portions  are 
bequeathed  amongst  a  class  of  persons  in  common,  with 
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power  in  a  third  party  to  fix  tbe  amount  of  the  shares,  such 
shares  will  vest  in  each  legatee  immediatelj  on  tbe  testator's 
decease,  subject  onlv  to  be  devested  by  the  execution  of  tiie 
power  ；  and  if  the  sharee  or  portions  are  not  to  be  enjojed 
until  after  the  death  of  the  donee  of  the  power,  then  such 
shares  will  vest  in  interest,  subject  to  such  devestmenl  as 
aforesaid,  not  only  in  such  of  the  legatees  as  shall  snxTire 
the  testator,  but  also  in  all  sach  as  shall  answer  the  descrip- 
tion, and  shall  come  tn  esse  dtii^ng  the  lifetime  of  the  donee 
of  the  power,  provided  all  the  legatees  survive  such  dcnee; 
for  if  any  of  them  die  during  the  donee's  lifetime,  aod  before 
the  execution  of  tbe  power,  the  interest  which  Tested  in  tbe 
deceased  legatee  will  be  devested  if  the  donee  aopomts,  as 
he  may,  the  whole  fund  amongst  the  sunrivon :  (Bojfle  ▼• 
Bishop  of  Peterborough^  I  Ves.  299; 1 Rop.  Leg.  629,  4th 
edit.)  But  if  no  such  appointment,  or  tn  imperfect  or 
invalid  appointment  be  made,  then  the  representatires  ot 氣 
deceased  legatee  will  be  entitled  to  his  share  with  the  sar- 
viving  legatees :  (Mahn  v.  KeighUy^  2  Ves.  336, 506.) 

Distinction  where  UgacUs  are  charged  upon  real  estate.l ^ 
The  whole  of  the  preceding  observations  are  onlr  applicable 
to  legacies  ansmg  out  of  personal  property  ；  for  when  legacies 
are  charged  on  real  estate,  a  totally  different  rule  preruls. 
The  reason  of  this  diversity  is,  that  where  the  charge  is  upon 
personal  estate,  courts  of  equity  have  adopted  the  rales  of 
civil  law,  which,  it  seems,  was  at  first  introduced  upon  rerf 
slender  reasons,  and  rather  for  the  purpose  of  haTing  a  ccmi- 
formitr  in  tho  decisions  of  the  two  courts  having  concurrent 
junsaictioD,  than  from  any  conviction  of  the  soundness  of 
the  rules.    But  when  a legacy  is  charged  upon  lands,  orer 
which  the  Ecclesiastical  Court  has  no  jurisdiction,  coarte  of 
equity  have  not  found  themselves  bound,  for  the  sake  of  con- 
formity, to  adopt  the  same  rule  of  constraction,  and  hare 
therefore  required  that  the  whole  condition  upon  which  tbe 
legacies  or  portions  are  given  shall  be  complied  withy  ri*., 
the  attainment  of  the  legatee  to  the  age  of  twenty >ooe,  &c. ； 
nor  do  they  admit  of  any  exception,  whether  the  legacies  or 
portions  were  made  payable  at  twenty-one,  or  with,  or  with- 
out interest : (1 Rop.  Leg.  650.)   So  that  if  the  legatee 
dies  before  the  time  of  payment,  tbe  legacy  wiU  sink  into 
the  land  for  the  benefit  of  the  heir  or  devisee :  (^Harrison  t. 
Naylor、  3  Bro.  C.  C. 108.) 

Exceptions  to  the  rule  relating  to  the  vesting  of  Ugotitt 
charged  upon  real  estate.'] 一 But  the  rule  reUtiiig  to  tbe 
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Testing  of  legacies  charged  upon  real  estate  admits  of  an 
exception  in  those  cases  where  the  legacy  or  portion  is  post- 
poned, Bot  with  respect  to  circumstances  personal  to  the 
legatee,  but  with  regard  to  the  circumstances  of  the  estate  ； 
MAj  for  ezAmple,  where  a legacy,  instead  of  being  given  to  a 
person  upon  his  or  her  attaining  a  particular  age  or  day  of 
marriage,  whicn  is  merely  personal  to  the  legatee,  is  post- 
pODcd  until  after  the  decease  of  a  devisee  tor  life  ot  the 
lands  charged  with  the  payment  of  such  legacies  or  portions, 
and  which  therefore  relates  to  the  circumstances  of  the 
estate,  it  mast  be  inferred  in  the  latter  case  that  a  benefit 
was  intended  for  the  legatee,  and  that  the  time  of  payment 
was  delayed  with  a  view  only  to  the  convenience  of  the 
estate,  and  not  to  prevent  the  legacy  from  vesting,  so  that 
in  the  event  of  the  legatee's  death  during  the  continuance  of 
the  preceding  life  estate  his  personal  representatiyes  will,  on 
the  determination  of  that  estate,  be  entitled  to  have  the 
Wacy  raised  for  their  beDe6t :  (Ring  Withers,  For. 117  ； 
Hawkfu  V.  PhiUipson,  3  Myl. &  Kee.  257.) 

jRtde  may  he  controlled  by  testaior^s  direction,'] 一 It  mnst 
also  be  observed,  with  respect  to  the  above-  mentioned  rule, 
that  it  may  be  controlled  by  a  direction  in  the  will  that  the 
legAcj  shall  not  vest  at  the  testator's  death :  (2  Wms, 
Exora.  301,  2nd  edit.) 

VI.  Conditions. 

、 1. Conditions  restricting  alienatioo. 
S.  Condiiions  relating  to  marriage. 

3.  To  aarame  testator's  name  and  armfl,  or  to  rende  on  the  family 

asUte. 

4.  Not  to  dispute  the  Talidtty  of  the  testator's  will. 

5.  CoDditions  for  determining  the  gifts  in  the  case  of  bankruptcy, 

insoWencji  or  other  detenniniition  of  the  party's  interest  in  the 
propntj* 

1 •  CondiUons  restricting  alienation. 

Wben  a  testator  wishes  to  annex  any  conditions  to  the 
deTises  or  beauests  in  his  will,  it  becomes  important  to 
ascertain  whether  they  are  such  as  can  be  possibly  and 
legall/  carried  out,  for  it  is  essential  to  the  validity  of  a 
condition  not  only  that  it  be  such  as  to  be  naturally  possible 
to  be  performed,  but  morally  so  also  ；  consequently  a  condi- 
tion to  do  an  unlawful  act  will  be  void  ；  neither  can  any 
condition  be  annexed  to  a limitation  which  is  inconsistent 
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with  the  nature  and  qualltjr  of  the  estate  (CoUhu  t. 
Plummer, 1 P.  Wma.  104)  ；  hence  a  condition  annexed  to 
a  devise  in  fee  that  the  devisee  shall  not  alien,  or  to 
a  devisee  in  tail,  that  the  devise  in  tail  ehall  not  bar 
the  entail  will  be  void,  as  being  inconsistent  with,  and 
repugnant  to,  the  nature  of  those  estates.  Bat  witb 
certain  restrictions,  a  condition  against  alienatioii  mar 
be  good  in  either  of  the  aboTe-meDtioned  eases;  as  for 
example,  not  to  alien  for  a  particular  time,  as  until  the 
devisee  attains  to  some  specified  age,  or  not  to  alien  to  some 
particular  person,  all  of  which  conditions  hftve  been  holdeo 
good  (Spittle  and  Dames'  cage,  2  Leon.  38;  S.  C.  Hob. 
13,  261) ； as  hath  also  a  devise  in  fee  upon  oonditkm  not  to 
alien,  except  to  some  particular  person:  (Musehamp  t. 
Bluet,  Bridg.  Rep.  132.)  And  a  tenant  for  life  may 
be  prohibited  from  alienating  his  life  estate,  and  « 
mamed  woman  also  may  be  prohibited  from  alieoatiDg  her 
property  during  her  coverture,  although  a  general  restric- 
tion against  her  alienation,  where  she  takes  an  abeointe 
interest  in  the  property,  would  be  Toid  :  (Janes  y.  Softer^ 
2  Ross.  &  M グ 1. 208.)  And  although  during  coTertore  eqmtj 
will  support  the  validity  of  a  prohibition  sgaiznt  alienatioo, 
yet  the  moment  a  mamed  woman  becomes  discovert  she  has 
the  same  powers  of  alienation  over  the  property  as  other 
persons :  {Woodmeston  Walker^  2  Rubs.  &  Myl.  197.) 
But  where  a  married  woman  takes  only  a life  interest^  Uien 
a*  proviso  or  condition  for  the  cesser  of  her  estate  by 
alienation,  either  by  her  own  act,  or  by  operation  of  law, 
will  be  clearly  yalid,  and  may,  under  many  circumstances^ 
prove  a  useful  provision,  particularly  where  children  ars 
dependent  upon  their  mother's  life  income  for  their  supDort: 
(see  forms  of  this  kind  2  Con.  Free,  Fart  VII.,  No.  aL.> 
clauses  3  and  4,  p.  150,  2nd  edit.) 

Condiliont  usually  annexed  to  gifts  of  real  amd  pentmal 
estate, 】 *~ The  usual  conditions  annexed  to  gifb  of  real  or 
personal  estate  are  either  m  faTOor,  or  restraint  of  nuoriajre, 
or  requiring  the  devisees  to  do  or  abstain  from  doing  certain 
acts  ；  as  to  assume  the  testator's  name  and  arms,  reside  on 
the  faaiil^r  estate,  or  not  to  dispute  the  Taliditv  of  the  will, 
or  for  avoiding  the  estate  of  the  devisee  upon  the  happemng 
of  certain  events,  as  his  becoming  bankrupt  or  insolTent,  or 
by  the  alienation,  or  other  determination  of  bifl  estate  and 
interest  in  the  devised  premises. 
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2.  Conditions  relating  to  marriage* 

There  is  a  diversity  in  the  construction  of  conditiOD8  re- 
lating to  marriages,  depending,  first,  upon  whether  the  con- 
dition be  precedent  or  subsecjuent  ；  secondly,  whether  the 
property  to  which  such  condition  ia  annexed  consists  of  real 
or  of  personal  estate. 

Where  marriage  is  a  caudition  precedent^ 一 But  whether 
the  condition  be  annexed  to  real  or  personal  estate,  if 
marriage  be  made  a  condition  precedent,  it  must  be 
performed  before  tbe  party  claiming  under  it  can  be- 
come en  titled  (Lloyd  v.  Brandon,  3  Mer.  116)  ；  conse- 
quently, if  the  party  die  before  the  condition  is  performed, 
or  if  by  any  means  the  condition  cannot  possibly  be 
performed,  tne  gift  must  altogether  fail  {Lowe  v.  Afan- 
nert,  5  B.  &  Aid.  517  ;  Long  t.  RichetU,  2  Sim.  &  Stiu 
179)  ；  where  a  condition  precedent  becomes  impoesible, 
ereo  though  there  be  no  defaalt  on  the  part  of  the  deyisee 
himself,  (£e  gift  canDot  take  effect  (Bertte  ▼•  Falkland^ 
2  Vern.  340),  because  the  performance  of  the  condition 
forma  the  yerj  essence  of  the  donation. 

As  to  conditions  subsequent.']'^But  where  the  performance 
of  a  condition  subseqaeDt  becomes  impossible,  then  the 
estate  to  wnich  it  was  annexed  becomes  absolute,  and  the 
devisee  will  hold  the  property  discharged  from  the  con- 
dition altogether :  {Thomas  v.  HoioeU,  I  Salk.  170;  Aulabie 

Rice,  J.  fi.  Moore,  S5S  ；  Oraydon  ▼•  Hickg,  2  Atk.  16.) 

Distinction  as  to  the  eonstrttcHon  of  condiUons  stibsequent 
when  annexed  to  real,  or  to  personal  esiatesJ] 一 With  respect 
to  conditions  sabseauent  annexed  to  bequests  of  real  and 
penoiiftl  estate,  the  diversity  is,  that  where  Buch  a  condition 
IS  Attached  to  a  devise  of  real  estate,  and  there  is  a limita- 
tion oyer  on  breach  of  the  condition,  sucli  limitation  over 
will  be  in  the  nature  of  a  conditional  limitation,  on  breach 
of  which  the  party  to  whom  the  lands  are  limited  over  will 
thereupon  become  entitled,  without  making  either  entry  or 
claim  opon  the  devised  premises :  (Fry't  case, 1 Ventr.  】995 
Amon,  2  Mod.  7.)  But  if  no  estate  be  limited  OTer, 
then  it  will  be  a  condition  at  common  law,  of  which,  until 
reoentty,  only  the  heir  could  have  taken  advantage  ；  but  now, 
under  some  modern  enactments,  a  right  of  entry  for  con- 
dition broken  may  be  either  conveyed  by  deed  (8  &  9  Vict, 
c. 106,  8S.  6  and  6),  or  deyised  by  will (1 Vict.  c.  26,  b.  2} ； 
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Btill  no  actual  estate  will  be  acquired  under  either  of  the 
above-mentioDed  enactments,  until  the  heir,  grantee  or 
deytsee  shall  make  an  actual  entry  on  the  premises;  mod 
unless  Buch  entry  be  made  within  twenty  years  after  bremch 
of  the  condition,  such  right  of  entry 賣 ill  be  barred  by  the 
Statute  of  Limitations :  (3  &  4  Will.  4,  c.  27.) 

As  to  personal  estate."] 一 If  the  condition  be  attached  to  a 
bequest  of  personal  estate,  it  will  be  regarded  as  in  ierrortm 
only,  unless  there  be  a limitation  over  upon  breach  of  tb« 
condition :  {lAoyd  v.  Branton^  3  Mer.  108  ；  MarpUs  Ana- 
bridg ち I  Mad.  590.) 

How  far  in  terrarem  doctrime  extends  to  conditions  pre- 
cedent,'] ~~ And  even  in  the  case  of  oonaitions  precedent, 
where  the  legacy  is  given  upon  marriaflfe  with  cooaeDt^ 
although  the  act  of  marriage  itselr  is  essential  to  the  vesting 
of  the  gift,  still,  unless  there  is  a  bequest  aver  upon  marrriDg 
without  such  consent,  the  condition,  so  far  as  the  cooaent  u 
concerned,  will  be  held  to  be  merely  in  terrarem,  and  the 
condition  as  to  the  iDarrxaee  to  be  sufficiently  performed 
by  the  act  of  marriage  alone.  To  this  rule,  however, 
there  are  the  three  following  exceptions : 一 

First,  where  the  legatee  takes  a  substituted  proTiaioD  for 
the  previous  gift  in  case  of  marrying  without  such  oousent; 
as  for  example,  a legacy  of 10 乙 in  Ilea  of  a  bequest  of  lOOL 

Secondly,  where  the  marriage  with  consent  forms  one  of 
two  alternate  events,  on  either  of  which  the  legatee  will 
become  entitled  ；  as  marriage  with  consent,  or  on  attaining 
a  certain  age,  neither  of  which  events  take  place,  and  in 
fact  become  impossible  in  consequence  of  the  legatee  many- 
ing  without  consent,  and  dying  under  the  required  age : 
{uemmings  v.  Mvnckley, 1 Bro.  C.  C.  314.) 

Thirdly,  where  the  marriage  with  consent  is  liimted  to 
the  legatee's  minority,  which  is  but  a  lair  and  reasonable 
restraint,  as  marriage  uniler  age  without  the  consent  of 
parents  and  guardians  is  contrary  to  the  political  insdlutkms 
of  this  country : (1 Jarm.  Wills.  839.) 

How  far  applicahle  to  a  residuary  bequest"] ~~ Neither,  it 
seems,  will a  residuary  clause  in  a  will,  simply  as  such,  be 
considered  in  the  same  light  aa  a  positive  bequest  otct,  so  as 
to  render  the  condition  etiectual ； but  it  will  be  otherwiae  if 
there  is  an  express  direction  that  the  legacy  on  breach  of 
the  condition  shall  sink  into  and  become  part  of  the  readue : 
{Lloyd  V.  JBrenton,  8  Mer.  108.) 
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Requisition  to  marry  with  caruent  satisfied  by  a  marriage 
wiih  eotutent  in  the  testator' ，  lifetime.'] 一 A  requisition  to 
marry  with  consent  imposed  by  a  testator  on  his  daughters 
who  were  spinsters,  was  held  not  to  apply  to  a  daughter 
who  afterwards  married  in  the  testator's  lifetime,  and  was 急 
vidow  at  his  decease :  {Crommelin  v.  Crommelin^  3  Vea.  227.) 
To  adopt  a  contrary  construction  would  produce  the  absur- 
dity of  obliging  the  legatee  to  marry  again  in  order  to 
provide  for  her  children  (if  any)  by  her  tormer  husband  ； 
and  it  seems  that  ii,  m  such  a  case,  a legatee  marry  with  her 
father's  consent,  or  even  obtains  hb  subsequent  approbation, 
she  will  be  entitled  to  all  the  benefit  attached  by  him  to 
miuTjing  with  the  required  consent  (^Wheeler  v.  Warner^ 
1 Sim.  &  Stu.  304),  as  it  is  impoflsible  a  testator  could 
intend  to  place  a  daughter  marryine  with  his  own  consent 
ZQ  a  worse  sitnation  than ii  she  had  married  with  that  of 
the  trustees:  (I  HughesTrac.  Sales,  375,  2nd  edit.) 

Am  to  conditions  in  restraint  of  marriage.'] 一 With  respect 
to  conditions  in  restraint  of  marriage,  these  were  prohibited 
bj  the  civil  law  as  being  contrary  to  public  policy,  and 
were  not  looked  upon  in  a  much  more  fAYOurable  light  by 
our  own  courts;  altboueh  the  latter  did  not  adopt  the  rule  to 
the  unqualified  extent  laid  dowD  by  the  civil  law,  and  have 
supported  such  conditions  when  confined  within  reasonable 
limits,  and  not  used  as  a  mere  cover  to  restrain  mar- 
ruiffe  generally,  or  amounting  to  an  absolute  injunction  to 
celibacy.    Hence  a  condition  prescribing  the  ceremony 
and  place  of  marriage  has  been  nolden  good :  {StackpoU  v. 
Beaumont,  3  Ves.  98)  ；  still  more  so  is  a  condition  good 
which  only  limits  the  time  to  twenty-one,  or  any  other 
reasonable  age:  (ScoU  v.  Tyler,  2  Bro.  C.  C.  491.)  An 
injunction  to  ask  consent  is  lawful,  as  not  restraining  mar- 
riage generallj  ：  (Sutton  v,  Jewkes,  2  Cha.  Cas.  95  ；  ffem- 
minpg  V.  MunekUyy 1 Bro.  C.  C.  304.)   A  condition  pro- 
hibiting a  woman  from  marrying  is  not  unlawful  (Jordan 
T.   Holkkam,  Ambl.   209),  neither  is  a  condition  not 
to  many  some  particular  individuVl  (Jervoise  v.  Duke、 
1 Vera.  19),  or  one  of  a  particular  country,  as  a  Scotchman 
or  the  like:  (Perry  v.  Lyon,  9  East,  】70.)    Where  the 
shares  of  children  are  to  vest  when  they  attain  a  certain 
age  or  marry  with  consent,  it  is  sometimes  provided,  that 
in  case  they  Hhall  marry  under  the  given  age,  without  the 
consent  of  their  guardian  or  guardians  for  the  time  being, 
that  the  trustees  shall  stand  possessed  of  the  share  of  any 
danghter  so  marrying  for  her  separate  use :  (see  the  form 
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2  Con.  Prec.,  Part  VII.,  No.  XL.,  clause  9,  pp.  854，  855, 2nd 
edit.)  Sometimes  the  interest  of  the  child  is  made  to  cease 
altogether  upon  a  mairuge  of  this  kind,  or  in  case  of  marry- 
ing some  particular  person,  or  upon  a  marriage  with  a 
foreigner.  In  a  case  of  the  latter  kind,  it  will  be  premier 
not  only  to  set  out  the  name  of  the  ooaatry,  but  also,  unless 
the  testator  should  otherwise  direct,  to  extend  tlie  descrip- 
tion to  a  person  born  of  parents  of  that  'country,  cither 
paternal  or  maternal,  and  notwitbstandiDg  such  persona  mav 
afterwards  become  a  denizened  or  a  naturalized  subject  of 
this  realm :  (see  the  form  2  Con.  Prec,  Part  Vll^  No.  XL., 
clause 10，  p.  854,  2nd  edit.  ；  id.  ib.  No.  XX#IX-,  cUu^ 18, 
p.  25.)  In  cases  of  this  nature  a  substituted  gift  is  sometimes 
given  in  lieu  of  the  benefit  that  is  forfeited  by  the  breach  of 
the  condition,  as  a  sum  of  smaller  amount  than  the  original 
gift,  or  an  annuity,  either  absolute,  or,  as  is  generally  the 
case  if  the  party  is  a  female,  for  her  separate  use  :  (see  the 
form  3  Con.  Prec,  Part  Til.,  No.  XLlX.,  clause 19,  p.  25， 
2iid  edit.) 

3.  Assumption  of  the  testator*s  name  and  arm#,  reside  on  (kt 

family  estate,  Sfn. 

Practical  ntggestions.'] ~ It  is  always  proper,  in  those  cases 
where  a  testator  is  desirous  that  the  person  succeeding  to  his 
property  should  also  assume  his  name  and  arms,  to  prescribe 
some  time  within  which  this  should  be  done  (see  the  fona 
9  Con.  Prec,  Part  VIL,  No.  XL.,  clause 16，  p.  858,  2nd 
edit.),  otherwise  is  becomes  difficult  to  dctermiDe  within 
what  period  the  devisee  will  be  bound  to  perform  the  con- 
dition ； nor  is  it  by  any  means  certain  but  that  he  would  be 
allowed  his  whole  lifetime  for  its  performance.  In  GuUivtr 
V.  Ashby  (1 W.  Blackst.  607;  S.  C.  4  Burr.  1929), 曹 here 
lands  were  devised  upon  condition  that  the  devisee  assumed 
a  certain  name,  the  estate  was  held  not  to  be  forfcdted  bj* 
non  -performance  of  the  condition  for  three  years  after  the 
property  had  devolved  upon  him,  at  which  time  he  safiered 
a  recovery,  and  thereby  destroyed  the  condition  altogether. 
Ana  in  another  and  more  recent  case  (Davies  v.  Loumdu, 
12  Scott;  67)，  where  in  the  event  of  the  testator's  lawful  heir 
not  being  found  within  a  year  afler  his  decease,  he  deTued 
certain  lands  to  A.,  upon  condition  that  he  changed  his 
name  to  S.，  and  A.  dia  not  change  his  name  to  S.  withiD 
the  year,  but  he  did  so  after  the  date  of  a  final  decree  in 篇 
suit  in  Chancery,  which  gave  him  the  possesion  of  the 
property  ；  this  was  held  to  be  a  sufficient  compliance  with 
the  conUitioiL 
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As  to  farm  of  proviso  for  determining  the  estate  upon  breach 
of  the  condition. } >~ It  is  ako  a  common  practice  to  provide 
that  in  case  the  devisee  shall  refuse  or  neglect  to  assume  the 
name  or  arms  within  the  stated  time,  his  interest  in  the 
property  shall  thereupon  determine,  as  also  that  the  party 
shall  obtain  an  act  of  Parliament,  or  other  license  from  the 
Crown,  or  take  such  other  means  as  maj  be  requisite  or 
proper  to  authorize  him  to  take  such  name  and  arms  ；  for, 
unless  this  mode  of  procedure  is  prescribed  by  the  terms  of 
the  condition,  it  seems  that  an  unauthorized  assumption  of 
the  name  will  satisfy  a  condition  to  assume  and  bear  such 
BAme  :  (Lowndes  v.  Davies,  2  Scott,  71.)    And  even  in  a 
case  where  a  condition  was  imposed  upon  devisees,  not  bear- 
ing the  name  of  Luscombe<^  that  within  three  years  aft«r  being 
in  possession,  they  should  procure  their  names  to  be  altered 
to  Lttsoombe  by  act  of  Parliament,  it  was  held  that  this 
requisition  did  not  apply  to  an  individual  vho,  before  he 
came   into  possession,  had  voluntarily  and  without  any 
special  authority  assumed  the  name  of  Loscombe  ；  he  being, 
it  was  considered,  a  person  "  hearing  the  name  of  Luscombe," 
within  the  meaning  of  the  will ： (^Doe  ex  dem.  Luscombe  v. 
Yiiiesj  5  B.  &  A.  543  ；  see  also  Hawkins  v.  Luscombe, 
3  Swanst.  375.) 

Condition  shovld  determine  the  whole  Mto な.]  一 Mr.  Fearae, 
in  his  valuable  work  on  Contingent  Remainder,  has  laid  it 
down  at  a  fixed  rule  of  law  that  a  proviso  or  condition  for 
determining  an  estate  must  be  so  penned  as  to  determine  it 
altogether,  and  not  avoid  it  in  part  only  and  leave  it  good 
for  the  residue.  Hence,  if  such  a  condition  is  annexed  to 
an  estate  tail,  it  would  be  incorrect  to  declare  that  upon 
breach  of  the  condition  the  estate  tail  should  cease,  in  tha 
same  manner  as  u  the  tenant  in  tail  were  dead  ；  because  bis 
death  would  only  cause  a  partial  determination  of  his  estate 
tail,  which  will  not  absolutely  determine  unless  he  lefit  no 
issue  capable  of  inheriting  under  it  ；  but  it  should  declare 
that  the  estate  shall  cease  and  devolve  upon  the  person 
next  entitled  in  remainder,  in  the  same  manner  as  if  the 
person  whose  estate  shall  so  cease  was  dead,  and  there  was 
■  general  fiulure  of  issue  inheritable  under  the  estate  tail  so 
derised  to  him :  (see  the  form  2  Con.  Free.,  Part  VII. ， 
No.  XL.,  clause 16，  p.  859,  2nd  edit.) 

When  condtHoru  for  ahriagmg  estates  may  he  supported,'] 
一 This 18  certainly  the  case  with  respect  to  a  condition 
properly  so  called,  and  of  wmch  none  but  the  grantor  or  his 


842      THE  rRAcncK  of  ookvetancikg.  [book  n. 


heirs  can  take  adyantage,  and  wMch  must  therefore  neoes- 
sarily  determine  the  whole  estate  to  which  it  u  subject  ；  hut 
there  appears  to  be  no  reason  whj  thu  constniction  should 
be  extended  to  a limitation  which  operates  in  defeaaanee  of 
a  preceding  estate  on  the  ground  that  it  defeats  the  estate 
in  part  only  ；  and  it  is  observable  in  all  the  caaes  cited  by  Mr. 
Fearne  in  support  of  this  doctrine  (Foxy,  Himde^  Cro.  Jae. 
697),  the  limitation  was  defective  in  Uie  terms  oi its  cmtkm, 
or  was  repugnant  to  the  nature  of  the  incidents  of  the  estate 
on  which  it  was  engrafted,  or  was  contrary  to  the  rales  oH 息 v 
fixing  the  period  within  which  such  interests  must  be  limited 
to  arise.     When,  therefore,  these  circumstances  do  not 
occur,  it  seemfl  that  a  condition,  which  provides  that  on  tlie 
happening  of  certain  events  an  estate  tail  shall  be  reduced 
to  an  estate  for  life  only,  may  be  good.   This  confltroctioii 
has  been  made  in  case  of  a  condition  annexed  to  a  defue 
in  fee  simple  (Wrig^ht  v.  Wright^ 1 Ves.  sen.  409);  and 
upon  the  mme  principle  also  it  seems  it  would  be  extoided 
to  a  condition  annexed  to  an  estate  tail.   And  where  the 
limitation  oyer  u  not  to  take  effect  until a  certain  period, 
the  preceding  estate  will  not  be  devested  until  that  period 
actually  arrives.  Hence,  wbere  there  was  a  devise  to  a  wife, 
provided  she  remained  a  widow  ；  but  in  case  she  married  a 
second  husband,  then  to  testator's  nephew  when  be  ebould 
attain  the  age  of  twenty-three,  it  was  held  that  the  widow 
had  an  estate  till  the  nephew  attained  the  age  of  twentj- 
tfaree,  although  she  herself  got  married  before  that  time : 
(Doe  ex  dem,  Tbean  and  Chapter  of  Westmhuter  t.  J^reemaa^ 
1 T.  R.  889.) 

Where  the  condition  is  to  ruide  on  the  family  esMe.] ^ 
Sometimefl  a  condition  is  annexed  to  a  devise  of  real  estetet 
requiring  the  devisee  to  reside  on  the  family  estate,  or  pro- 


Bie  penned  in  the  same  form  as  those  we  hare  just  bdm 
noticed,  and,  like  them,  should  be  so  worded  as  to  determtiie 
the  whole  estate :  (see  the  form  2  Con.  Free.,  Part  VII., 
No.  XL"  clause 17，  pp.  860,  861,  2nd  edit.) 

It  should  he  stated  whether  utates  and  vUerestt  <realtd 
previous  to  ike  breach  are  to  subsist  or  determine. 】 一 In  peo- 
ning  clauses  of  tnu  kind  it  will  be  necessary  to  aaoeruin 
from  the  testator  whether,  in  case  the  estate  is  to  be  deter- 
mined by  breach  of  the  condition,  an グ jointures*  leases,  or 
other  estates  or  interest  created  by  the  pait^r  preTioos  U> 
the  breach  are  to  determine  or  to  remain  in  mrce^  and  to 
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pen  the  clauses  accordingly :  (see  the  forms  2  Con.  Prec, 
F«rt  VIL,  No.  XL"  clauses 16  and 17,  pp.  860,  861,  2nd 

4.  Not  to  dispute  the  Validity  of  the  Testator's  Will, 

Conditious  not  to  dispute  the  validity  of  the  testator's 
曹 ill  seem  to  be  governed  by  the  same  rules  as  conditions  in 
restraint  of  marriage,  so  that  when  annexed  to  personal 
^tate  they  will  be  considered  to  be  merely  in  terrorem,  and 
onlefls  the  legacy  be  given  over  upon  breach  of  the  condition 
it  will  not  be  forfeited  by  contesting  the  will : (Morris 
Bwrroughs, 1 Atk.  404.)  But  this  doctrine  has  never 
been  applied  to  a  devise  of  real  estate :  (see  the  form  of 
condition,  2  Con.  Prec,  Part  VIL,  No.  XVI.,  clause 16, 
p.  712,  2nd  edit.)  Stul,  it  seems  that  if  a  person  has 
a  claim  under  a  will,  and  also  a  claim  altogether  inde- 
pendently of  it,  he  will  be  obliged  to  elect  between  his 
original aod  substituted  rights,  and  will  not  be  allowed  to 
accept  the  farmer  unless  be  also  consents  to  renounce  the 
latter.  Thus,  where  a  testator  had  several  daughters  who 
had  a  claim  under  marriage  articles,  and  also  a  claim  under 
the  will,  and  one  of  the  daughters  claimed  not  only  under 
the  latter,  bat  under  the  articles  also,  it  wns  held  that  she 
miut  either  acquiesce  under  the  will,  or  renounce  all  benefit 
therefrom :  (^Noyes  v.  Afordaunt,  2  Vera.  680.) 

Wkat  will  be  sufficient  to  put  a  party  to  his  election.']  一 An 
absolute  power  of  disposuion,  and  an  intention  to  exercise 
that  power,  seems  in  general  sufficient  to  raise  an  election  of 
ihe  above  kind  ；  therefore  a  devise  to  a  testator's  heir  at 
Uw,  which,  prior  to  the  statute  3  &  4  Will. 4,  c. 106，  s.  3, 
would  hare も een  inoperative  (as  the  heir,  whether  disputing 
or  admitting  the  will,  must  have  taken  by  descent  and  not 
under  the  devise),  would  yet  compel  him  to  elect  between 
the  devised  estate  and  claiming  adversely  to  the  wiil ； and 
the  estate  which  descended  to  the  .  heir  descendea  subject 
to  this  implied  condition :  (  WeUf^f  v.  WeWy,  2  Ves.  &  Ben. 
187.)  It  also  appears  to  be  immaterial  whether  a  testator, 
io  disposing  6f  uiat  which  is  not  his  own,  is  aware  of  the 
actual  situation  of  things,  or  proceeds  upon  the  erroneoas 
suDpoflition  that  he  is  exercising  a  power  that  actually 
bdongs  to  him.  Still,  in  order  to  raise  a  case  of  election, 
the  intention  must  be  clearly  expressed  ；  for  equivocal  or 
ambiguous  term«  will  be  insuflioient  ；  consequently,  it  has 
been  held  that  a  general  devise  of  real  estate  is  not  a 
[p.  c. 一 voL  n.j         4  D 
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Bufficient  indication  of  such  intent,  althoogh  the  testator 
has  DO  real  estate  of  his  own  upon  wfaidi  the  will  can 
operate. 

Heir  when  put  to  his  eZecft'on.]— Where  lunds  bare  been 
attempted  to  be  devised  b,  a  will  incapable  of  pa&siag  them 
on  account  of  its  not  having  been  attested  according  to  the 
Statute  of  Frauds  (29  Oar.  2，  c.  3),  the  heir  cUimiDg  • 
benefit  under  it  with  respect  to  the  personal  estate,  am  to 
which  it  was  really  valid  and  effectual,  would  not  have  been 
pnt  to  his  election,  unless  the  will  had  contained  an  expreo* 
condition  nut  to  dispute  its  Talidity  ；  but  if  that  ^lue  hmd 
been  inserted  he  must  have  then  elected  to  acquiesce  under 
all  its  dispositions,  or  to  renounce  all  benefit  under  it:  {Carey 
V.  Aithew, 1 Cox,  241.)  But  this  doctrine  is  now  ooij 
applicable  to  wills  made  prior  to  the  year  1838,  as  the  same 
formalities  are  required  in  a  will  made  after  that  period 
to  pass  the  persona),  as  the  real  estate : (1 Vict.  c.  26,  s.  9.) 
And  no  election  will  arise  where  a  person  under  twentr- 
one  vean  of  age  attempts  to  roitke  any  diBposdtion  by  wul, 
wliether  the  property  in  question  conasto  of  real  or  ol 
personal  estate:  (t^.  sect.  7.) 

Issue  in  tot/.}— Issue  in  tail  may  be  pnt  to  tbeir  decdon 
where  the  entailed  estate*  are  deyised,  and  thej  cUum  m 
legatees  under  the  Bame  will:  {Heme  t.  Htme^  2  Yern. 
555.) 

Widow  tohtn  bound  to  eUci.'] ― A  widow  also  maj  be  pot 
to  her  election  where  she  is  entitled  to  dower,  or  a  jointiire, 
and  b likewise  a legatee  under  her  husband's  will,  and  slie 
claims  her  legacy  and  her  jointure,  or  her  dower  also,  in 
oppoeition  to  the  will ••  {Chulmerg  t.  Storil,  3  Ves.  &  Bea. 
2*22.)  She  has  likewise  been  put  to  election  between 赢 
devise  or  beauest,  and  the  benefit  to  be  derived  from  her 
marriage  settlement,  and  tiiat  notwithstaiiduig  the  will,  as 
the  law  then  stood,  was  incapable  of  pMsinff  real  prupertj : 
(Newman  Newman, 1 Bio.  C.  C. 186.)  In  order,  how- 
ever, to  preclude  a  wife  from  taking  under  ber  hosband^s 
will,  there  muit  be  a  plain  intent  to  ezdiide  her,  the  rale 
of  equity  being  that  a  widow  cannot  be  pat  to  ber  el«cdoD 
unleas  by  an  expreas  dedaration  or  neeesnr/  inference  finm 
the  inconsiatencj  of  her  claim  with  the  dkpomUoBB  of  tht 
will : (French  t.  BavU,  2  Ve§.  577.)  ConBequently,  if  boCk 
may  stand  oonsiitently  together,  the  will  not  be  bound  to 
elect  between  them:  {Warburton  t.  WoHmrtom^  22  L.  T. 
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Rep.  828.)  Henoe,  a  mere  gifl  by  a  husband  to  his  wife  of 
a Imrgcr  amottnt  than  her  dower,  will  not  put  her  to  her 
election,  but  she  will  be  allowed  to  claim  both :  (Stra^ 
than  T.  Sutton,  3  Vea.  249.)    Nor  does  a  bequest  to  a  wife 


title  M  next  of  kin  :  {FoMter  y.  Cooke,  8  Bro.  C.  C.  350  ； 
MiMleton  y.  Cater,  4  ib.  409.)  Neither  does  a  bequest  of 
the  refidue  of  personal  estate,  or  of  an  annuity,  bar  her 
claim  of  dower :  (Thompson  v.  Nelson, 1 Cox,  44.)  And 
notvithftanding  a  testator  has  given  a  proTision  to  the  wife 
expresly  in  bar  of  anj  claim  she  mignt  have  against  anj 
othcflr  objects  of  his  bounty,  yet,  if  by  any  accident  these 
objects  should  be  unable  to  claim  the  benefit  of  that  exdu- 
Bion,  no  other  person  can let  it  up  against  the  widow  ；  as  in  a 
rase  where  a  testator  gave  his  wife  real  and  personal  estate 
in  bar  of  bar  dower  and  thirds,  and  bequeathed  the  residue 
to  chanties,  which  bequest  was  void  under  the  Statute  of 
Mortmain,  it  was  held  that  the  widow  should  not  be  put  to 
her  election  :  (Pickering  v.  Sam/or も 3  Ves.  332.)  Whether 
a  rentchurge,  given  to  a  widow  issuing  out  of  the  land 霧 
from  which  she  is  dowable,  will  be  sufficient  to  put  her  to 
her  election  has  long  been  and  still  remains  a  doabtful 
point.  Lord  Northin^jton  (Arnold  v.  Kempstead,  Ambl. 
466),  Lord  Camden  (  Villa  Real  v、  Ocdwau  (Lord),  ib.  683； 
S.  C. 1 Bro.  C.  C.  682),  Sir  Thomas  Sewell  (Jones  v.  Collier, 
Ambl.  730),  and  Mr.  Jiutice  Duller  (Wake  y.  Wake,  3  Bro. 
C.  C  2 お), seem  to  have  considered  a  devke  of  this  kind 
A  satiflfaction.  Bat  Lord  Hardwicke  (Pitt  t.  Snowden^ 
mentioned  3  Ves.  392),  Lord  Bathurst  (Davis  Edwards, 
mentioned 1 Bro.  C.  C.  292),  Lord  Thurlow  (Foster 
Coohe,  3  Bro.  C.  C.  847),  and  Lord  AlvaDley  [French 
Davis,  2  Ves.  287),  entertained  a  directly  contrary  opinion. 
Amkbt  BO  many  conflicting  authorities  it  is  difficult  to 
decide  bow  the  question  really  stands  ；  but  the  prevailing 

2Hnk>n  Amongst  the  profession  generally  seema  to  be  in 
rour  of  the 曹 ife.  And  even  where  a  widow  if  bound  to 
elect,  she  will  be  permitted  to  ascertain  which  fund  it  is  most 
beoeficiai  for  her  to  take  ；  and  for  that  purpose  sbe  may  file 
A  bill  to  have  the  debts  and  legacies  paid,  and  the  funds 
clearly  ascertained :  (Wake  v.  Wake^  2  Ves.  255,) 

A*  to  ckUdrenJ] 一 Children  also  mny  be  put  to  their  elec* 
tion  to  choose  between  interests  given  them  by  will,  an<l 
benefits  which  they  are  entitled  to  by  Bettlement,  when  both 
daimfl  ftre  inconsistent  with  each  other :  (  Whistler  v.  Webster^ 
3  Ves.  367.)   Bat  it  feemt  that  children  will  not  be  bound 


4  D  2 


846         THE  PRACTICE  OP  CONYETANCINO.  [BOOK  Tt. 


by  the  election  of  their  parents  where  ibeir  interests  are  dis- 
tinct and  separate :  (TVard  v.  Baugh,  4  Ves.' 623.) 

Ag  to  creditors.'] 一 Creditors  may  also  be  put  to  their 
election  by  a  bequest  inconsistent  with  the  claim  of  their 
debts:  {Graves  v.  Boyle, 1 Atk.  509.)  And  here  it  maj 
be  proper  to  remark,  that  election  k  a  doctrine  inappJi» 
cable  as  to  the  funds  out  of  which  the  debts  are  to  be  paia. 
Thej  are  payable  first  out  of  the  personal  estate,  and  if  thnX 
should  prove  insufficient  for  the  purpose,  the  creditors  may 
then  resort  to  any  other  nroDcrty  iiaole  to  such  pajment : 
(Kidney  v.  Contmaker, 12  Ves.  154.) 

Interest  devised  by  the  will,  to  be  applied  to  compensate  the 
disappointed  devisee  when  the  other  party  elects  to  take  in 


take  in  opposition  to  the  will,  the  interest  given  him  by 
such  will it«  to  be  applied  in  compensation  to  the  disappointed 
party  :  (Anon.  Gilb.  £q. 15  ；  Ward  v.  Baugh,  sup.)  But 
the  estate  thus  taken  in  opposition  to  the  will  vests  in  the 
party  with  all  its  legal  consequences.  Hence,  where  a 
tenant  in  tail  devised  away  the  entailed  estate,  and  gave  the 
issue  in  tail,  who  was  a  married  woman,  and  also  to  oer  bus- 
band,  other  benefits  by  his  will,  and  she  elected  to  take 
her  estate  tail,  but  her  husband  took  under  the  will,  and 
some  time  after  this  the  wife  died,  upon  which  the  husband 
entered  aa  tenant  by  the  curtesy,  when  it  was  contended, 
that  as  he  took  under  the  will,  he  could  not  claim  in  oppo- 


the  estate  tail  with  all  its  legal  incidents,  ana  that  conse- 
quently her  husband,  upon  surviving  her,  became  entitled 
to  be  tenant  by  the  curtesy  in  right  of  her  seisin,  notwith- 
standing that  he  claimed  in  his  own  right  under  the  wilL 

Practical  suggestions."] 一 Notwithstanding  the  disappointed 
party  will  be  entitled  to  compensation  out  of  the  interest 
given  to  the  other  party  wbo  electa  to  take  in  opposition  to 
the  will,  the  proper  course,  in  all  cases  where  there  is  a 
possibility  that  any  devisee  or  legatee  may  set  up  unr 
adverse  claims  to  tne  will,  is  to  provide  that  any  iMrdes 
petting  up  such  claims  shall  forfeit  all  benefit  under  the  inll, 
Bnd  to  declare  expressly  how  the  forfeited  gifts  are  to  be 
disposed  of:  (see  forms  of  this  kind  2  Con.  Free,  Part  VII., 
No.  XL.,  clauses 1, 2， 12， 13， 15,  pp.  849，  855,  857,  Sad 
edit.) 


Where  the  trustees  of  the  will  are  to  he  authorized  to  settle 
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dispmtet,^ In  order  to  settle  guestioM  relating  to  the  con- 
Btraction  of  the  will, a  clanse  u  sometimes  inserted  autho- 
rizing the  ttaifltees  themselTes  to  determine  these  question  s, 
with  a  ccndition  for  ayoiding  the  bequests  to  rach  of  the 
derisees  or  legatees  as  sha)!  dispute  their  dednon.  In 
penning  a  clause  of  this  kind,  it  may  be  prudent  to  add  a 
proviso  that  the  decision  of  the  trustees  shall  be  in  accor- 
dance with  the  written  opinion  of  counsel  preWously  taken 
by  such  trustees.  And  it  should  also  be  dearly  declared 
how  the  forfeited  shares  are  to  be  disposed  of:  (see  the  form 
2  Con.  Plrec.,  Part  VII.,  No.  XL.,  clause 14,  p.  856,  2nd 
edit.) 

5.  Conations  for  Determining  the  Gifts  in  Canes  o/Bajik" 
nptcy  or  insolvency.  Alienation,  or  other  Determination 
of  the  Interest  of  the  Party  in  the  Property, 

Praeiieal  observaiUms  as  to  conditunu  for  determining  the 
devisee's  estate  in  case  of  hit  bankruptcy  or  iruolvmcy,'] 一 As 
a  testator  cannot  by  devismg  his  estate  deprive  it  of  any  of 
its  legal  incidents  and  properties,  he  is,  in  consequence, 
unable  to  limit  it  in  such  a  manner  as  to  be  tmaffected  by 
the  bankraptcy  or  insolvency  of  a  derisee  or  legatee,  a  prin«> 
eiple  which  is  equally  applicable  to  a life  estate,  as  to  ft 
more  extensive  interest  in  the  property  ；  for  bankruptcy  or 
insolTency  effects  an  immediate  transfer  by  operation  of  (aw, 
Testing  in  the  ftssigneefl  whatever  property  remains  in  the 
bankrapt  or  insolvent  at  the  time  of  his  bankruptcy  or 
insolTency :  (jSnowden  v.  Dales,  6  Sim.  524.)  But  although  a 
testator  is  unable  to  settle  his  property  so  as  to  exempt  it 
from  the  operation  of  the  bankruptcy  and  insolvent  acts,  so 
long  as  may  portion  of  such  property  remains  vested  in  the 
bankrupt  or  insolvent,  this  does  not  prevent  him  from 
limiting  the  property  in  luch  a  manner  as  to  make  the 
interest  of  the  devisee  or  legatee  to  cease  in  case  he  shall 
become  either  bankrupt  or  insoWent  ；  and  it  is  perfectly 
remsonable  that  a  testator  should  be  enabled  to  shift  the 
snbiect  of  his  bounty  to  another,  when  its  intended  object  is 
no  longer  capable  of  taking  it: (1 Jarm.  Wills.  824.)  Nor,  it 
aeons,  is  there  (as  has  been  sometimes  contended)  Buy  real 
distinction  between  a  troBt  for  a  party  until  bankruptcy  or 
insoWen チ or  a  trust  for  a  party  for  bfe,  with  a  proviso  for 
determining  his  life  estate  on  the  happening  of  either  of 
those  erentfl,  for  in  either  case  the  proviso  will  be  equally 
valid :  {Lockyer  v.  Savage,  2  Str.  497.)  And  it  appears 
that  bankruptcy  will  bo  a  forfeiture  under  a  proTUo  pro- 

4d3 


848         THE  PRACTICB  OF  COKTETAKCIX6.    [BOOK  TL 


liibitiDg  alienation,  if  the  terms  of  such  proTiso  are  saffi- 
cicntly  clear  to  show  that  the  devisee's  interest  was  to  ceftMS 
upon  an  alienation  by  operation  of  law  {Cooper  v.  Wyatl, 
6  Mad.  482)  ；  but  unless  this  be  clearly  expressec],  and  in  terms 
sufficient  to  embrace  a  compulsory  alienation  by  law,  as  well 
as  voluntary  alienations  by  the  act  of  the  party,  his  being 
deprived  of  the  enjoyment,  eitber  by  bankruptcy,  or  being 
sued  to  outlawry,  will  not  create  a  forfeiture :  {Lear  v.  Z^gatt, 
2  Sim.  479;  S.  C. 1 Russ.  &  IVlyl.  606.)  But  taking^he 
benefit  of  an  insolvent  act  cannot  altogether  be  consider^ 
fls  a  compulsory  alienation  by  operation  of  law,  as  it  origi- 
nates in  certain  acts  to  be  performed  by  the  iosoWent  mm- 
self  (such  as  filing  bis  petition,  schedule,  &c.)，  and  would 
therefore  be  treated  as  an  act  of  alienation,  when  bank- 
ruptcy would  not  be  so  construed  {Lear  v.  Legatt^  n^.)， 
unless  the  act  of  bankruptcy  proceeded  from  the  bank- 
rupt bimself  by  declaring  his  own  insolvency,  in  which  latUr 
instance,  it  seems,  the  cases  of  bankruptcy  and  insolTeccr 
are  not  distinguishable,  so  far  as  acts  of  voluntary  alienatioo 
are  concerned. 

Practical  suggestions.'] In  order  to  prevent  all  doubt  or 
question  upon  the  subject,  the  proper  way,  whenever  it  b 
intended  tnat  the  benefit  is  to  cease  when  the  ]>arty  upon 
whom  it  is  conferred  is  no  longer  capable  of  enioving  it^is  to 
make  his  interest  determine,  not  only  by  bis  own  Tolimtary 
acta  of  alienation,  but  also  by  compulsory  acU  of  alienation 
by  operation  of  law:  (see  ihe  form  of  this  kind,  2  Con. 
Pre に， Part  VII.,  No.  XL.,  clause  5,  p.  851,  2iul  edit.; 
id.  ib,  clause  7，  p.  852.) 

To  what  extent  conditions  against  alienation  may  he  m^h 
ported,^ 一 VVe  have  already  remarked  that  a  restraint  upon 
the  power  of  alienating  an  estate  oi inheritance  would  be 
void  as  repugnant  to  the  nature  of  the  pSi  ；  a  rale  which 
extends  equally  to  personal  estate  where  the  absolute 
interest  is  conferred  in  the  property  ；  yet,  a  restraint  of  tKe 
above  kind  may  be  annexed  to  a lifo  estate  in  either  real 
or  personal  estate  ；  and  a  condition  that  such  estate  shaJl 
cease  upon  alienation,  either  bv  the  voluntary  act  of  the 
party,  or  by  operation  of  law,  will  be  supported.  Clauses  of 
this  kind  are  not  unfrequent  where  n  provision  is  made  for  a 
party  in  the  shape  of  an  annuity,  in  whit  h,  to  guard  against  the 
improvidence  of  the  annuitant,  the  latter  is  restrained  in  ex- 
press terms  froin  anticipating  the  growing  payments,  and  hu 
or  her  entire  interest  is  made  to  cease  in  case  he  should 
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attempt  to  do  so;  or  if,  by  act  of  him  or  her,  or  by  operation 
of  law,  the  annuity  becomes  either  wholly  or  partially  vested 
in  any  other  person  :  (see  the  forms  2  Con.  Prec,  Part  VII., 
So.  XL.,  clauaes  5  and  6，  pp.  851,  852,  2nd  edit.)  In 
cases  also  where  property  has  been  limited  to  the  separate 
use  of  a  nmrried  woman  for  life,  a  condition  is  sometimes 
annexed  for  determining  her  interest  in  case  of  her  alien- 
ation. This  indeed  is  the  only  means  by  which  a  woman 
can  be  altogether  prevented  from  alienating  property  even 
when  settled  to  her  separate  use,  with  an  express  restric- 
tion against  her  alienation,  for  this  restriction  is  only  opera* 
tiTe  during  her  coverture,  so  that  the  moment  she  becomes 
discovert  her  power  of  disposal  is  restored  to  her.  But  in 
tbose  cases  wnere  she  only  takes  a life  interest,  then  a 
proTUO  for  cesser  of  her  estate,  either  by  her  own  act,  or  by 
operation  of  law,  will  be  clearly  vaUd.  A  clause  of  tbia  kind 
ma ァ indeed  often  be  an  important  one  where  children  are 
mainly  dependent  on  their  mother's  life  income  for  support, 
who  by  her  folly  or  extravagance  may  either  alienate  her  in- 
terest, or  be  deprived  of*  all  benefit  from  it,  by  operation  of 
law.  The  best  way  of  providing  for  a  circumstance  of  this 
kind  is  to  make  the  life  interest  to  cease  upon  alienation  or 
anticipation,  by  whatever  means  it  may  be  effected,  in  the 
same  manner  as  if  the  party  were  actually  dead,  and  to  direct 
that  the  trustees  shall,  during  the  remainder  of  such  party's 
lifetime,  pay  or  apply  the  income  to  or  for  the  benefit  of  the 
person  or  persons  wno  would  for  the  time  being  be  entitled 
thereto  upon  such  party's  decease :  (see  the  form  2  Con. 
Free.,  Fart  VII.,  No.  XL"  clause  3,  p.  850,  2Dd  edit.) 


VIL  Provisions  against  Lapsb. 

Whenever  a  testator  intends  that  any  devised  property 
shall  not  lapse  but  become  transmissible  to  the  devisee, a 
representatiTes  in  case  of  her  death  in  the  testator's  iitetime, 
it  will  be  proper  to  insert  an  express  clause  to  that  effect : 
(see  the  form  2  Con.  Free,  Part  VII. ，  No.  XXl.,  clause 
2，  p.  736,  2nd  edit.),  otherwise,  except  in  the  instance  of 
a  child  or  other  issue  of  the  testator,  the  devise  would  fail  if 
the  devisees  (U(i  not  survive  the  testator.  And  this  it  will  be 
proper  to  provme  for,  even  in  the  cases  of  gifts  to  children  or 
other  issue  of  the  testator,  notwithstanding  the  provision  of 
the  statute 1 Vict.  c.  26,  "  that  where  any  person  being  a  child 
or  other  issue  of  the  testator  to  whom  any  real  or  personal 
estate  shall  be  devised  or  bequeathed,  for  any  estate  or  in- 
terest not  determinable  at  or  before  the  death  of  such  person, 
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shall  die  in  the  lifetime  of  the  testator  leaving  iwae,  uid  an, 
inch  isBiie  of  euch  person  shall  be  liTing  at  the  time  of  the 
death  of  the  testator,  snob  devise  or  bequest  shall  not  lapse, 
but  shall  take  effect  as  if  the  death  of  such  peoraon  had  hap- 
pened immediately  after  the  death  of  the  testator,"  unless  a 
contrary  intention  shall  appear  by  the  will : (sect.  S3.)  Upon 
the  constniction  of  this  statute  it  has  been  held  that  the 
inne  are  not  merely  substituted  in  the  pUoe  of  the  prede- 
ceased deviBee,  but  that  the  latter  will  take 息 fee  simple 
conoitional,  depending  either  on  his  inrTiTing  the  tes- 
tator, or  his  leavinfT  mue  at  the  time  of  saoh  testator's 
death  ；  and  the  devisee  may  dispose  of  bv  will,  nolwith- 
standing  he  should  die  in  the  testator,,  liretime :  (^Johnjion 
V.  Johnsofif  9  Hare, 157  ；  see  also  Oriffith  t.  GaU^ 12  Sim. 
327  ； 1 Hughes  Pract.  Sales,  334，  2nd  edit.)  Nor  does  tbe 
enactment  that  a  bequest  to  a  child  who  diea  in  the  testator's 
lifetime,  leaving  isiue  living  at  the  testator's  death,  shall  not 
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mon law,  liable  to  his  simple  contract,  or  even  tohia  specialtr 
debts,  unless  io  the  latter  case  the  heir  was  expressly  bound, 
and  even  then,  the  claim  of  the  specialty  creditor  might  have 
been  defeated  by  the  debtor  deviBing  away  the  lands,  until 
the  statute  3  &  4  Will. &  M.  put  a  stop  to  this,  by  giving 
the  specialty  creditor  a  ri^ht  of  action  against  the  devisee 
cnncuirently  with  the  heir.  The  statute  47  Geo.  3,  c.  74, 
also  went  b  step  further  than  this,  by  letting  in  the  claims  of 
simple  contract  creditors  of  a  deceased  owner  of  real  estate, 
who  at  the  time  of  his  death  was  amenable  to  the  bankrupt 
Uws  (Hitchen  v.  Bennett,  4  Mad.  180)  ；  and  by  statute 
3  &  4  Will. 4，  c. 104,  it  is  provided,  "  that  after  the  29th 
d^y  of  Augufit,  1833,  when  any  person  shall  die  seised  or 
eotiiled  to  any  real  estate,  which  he  shall  not  by  his  last  will 
hav4  charged  with  or  devised  subject  to  the  payment  of  hi* 
debts,  the  same  shall  be  assets  to  be  administered  in  courts 
of  equity  for  the  payment  of  the  just  debts  of  such  persons. 


that  the  heir  or  {leirs-at-law,  customary  heir  or  heirs,  devisee 
or  devisees  of  such  debtor,  shall  be  liable  to  all  the  same 
laits  in  equity,  at  the  suit  of  an ァ of  the  creditors,  whether 
creditors  by  simple  contract,  or  bj  specialty  in  which  the 
heirs  were  bound;  but  the  creditors  by  specialty  in  wbkk 
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the  heirs  were  bound  are  to  be  paid  before  crdditan  by- 
simple  contract  in  which  the  hein  are  not  bound.** 

Where  real  estate  is  expressfy  charged  with  the  paymaU  of 
debUf  all  the  creditors  will  be  entitled  in  pari  passu,)— In  case, 
therefore,  the  real  estates  are  not  expressly  charged  with  the 
payment  of  debts,  specialty  creditors,  whose  security  binds 
the  heirs  will  be  entitled  to  a  preference  over  a  creditor  bj 
simple  contract,  or  by  specialty  not  binding  the  heira.  Bat 
if  the  real  estates  are  expressiv  charged  with  the  pajment 
of  debts,  then  all  classes  of  creoitors  will  be  entitlea  to  paj- 
ment in  pari  passu. 

What  words  will  be  sufficient  to  create  a  charge  on  tke  real 
eatateJ] 一 The  general  rule  with  respect  to  the  words  sufficient 
to  create  a  charge  of  debts  and  legacies  upon  real  estate  to 
be  collected  from  the  leading  aathonties  upon  the  subject 
appears  to  be,  that  whenever  there  is  a  general  direction 
tnat  the  debts  and  legacies  shall  be  paid,  and  anj  duposition 
is  afterwards  made  of  real  estates,  that  the  real  estates  will 
thereby  become  charged  with  the  payment  of  both  the  debts 
and  legacies :  {Parker  Marchant, 1 You.  &  Coll. N.  C.  290  ； 
Shaw  T.  Bo8$er、  I  Kee.  559  ；  Price  t.  North, 1 Torn.  9l  PhU. 
84,)  Whether  such  a  charge  would  be  created  where  the 
dispositions  of  the  will  are  confined  to  personalty  does  not 
appear  to  have  been  yet  decided,  as  in  all  the  cases  which 
have  as  yet  occurred  in  which  the  question  has  ansen^  the 
will  appears  to  have  embraced  real  estate  ；  stHl,  as  m lettrned 
writer,  when  treating  on  this  subject,  remarks,  "  conrndertiig 
the  strong  tendency  of  the  recent  caites  in  fkvotir  of  such 
charges,  it  seems  unlikely  that  any  distinction  of  this  naliire 
will  be  established :"  (see  Jarm.  on  Wills,  520.) 

Rtde  wUl  not  apply  where  testator  $€ts  apart  a  partiemlar 
Jund. j'^It  appeurs  that  if  a  testator  has  proviaed  any  par- 
ticular fund  for  the  oavment  of  his  debts  and  legacies,  thai 
circumstance  will  be  sufficient  to  rebut  the  inference  of  an 
intent  to  charge  the  whole  of  his  Droperty  with  these  incam- 
branoes  (Thomas  t.  BritnelL,  2  Yes.  Ben.  313) ;  as  where  a 
testator,  after  directing  that  all  his  debts  and  legacies  sball 
be  paid,  directs  certain  real  estates  to  be  applied  for  that 
pai^ose,  in  which  the  general  charge  by  implication  uiaiDg 
out  of  the  introductory  words  will  be  controlled  by  the 
specific  cbarge  in  the  subsequent  pari  of  the  will  (J9riatitl- 
waite  Britain, 1 Kee.  206)  ；  but  the  appropriatioii  of 
particular  lands  to  the  payment  of  debti  ana  legacies,  will 
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onlr  rebut  the  implication  of  a  general  charge  on  the  whole 
real  estate,  where  such 禽 charge  ia  created  by  general  or 
•mbtguoufl  expressions,  and  not  where  there  is  a  clear  charge 
made  in  express  words  upon  the  whole  of  the  testator's  real 
property:  {CraUan  v.  DnUoriy  3  Beftv. 1.) 

Whether  a  direction  that  debts  shah  be  paid  by  the  executors 
tcill  rebni  the  implication  of  a  charge  upon  the  real  citate.]— 
It  seems'  however,  that  if  the  debts  are  directed  to  be  paid 
by  the  executors,  it  will  be  presumed  that  the  payment  is  to 
be  made  by  them  exclusively  out  of  the  funds  belonging  to 
them  in  their  representative  capacity,  unless  the  lands  them- 
fielyes  are  expressly  devised  to  them  :  (  Warren  v.  Davie き、 

2  MtI. &  Kee.  49  ；  Wasse  v.  HessUngton^  3  ib,  499.)  But 
if  the  lands  are  deirised  to  the  executors,  then  a  direction 
even  to  them  to  pay  the  debts  or  legacies  will  saddle  the 
realtv  with  the  charge :  (Dover  v.  Gregory, 10  Sim.  393; 
Dover  v.  Gregory,  9  L.  J.  (N.  S.)  89,  Ch.)  Nor  will 
the  circumstance  of  the  lands  being  deyised  for  an  estate 
tail  exonerate  the  lands  from  the  chttrge  when  so  limited 
with  a  direction  to  pay  the  debts,  although  there  should 
be  several  intermediate  be^aests  between  the  gifts  in  tail 
and  appointing  the  devisee  in  tail  executor,  and  directing 
him  to  pay  the  debts  ；  as,  where  a  testator  devised  lands  to 
A.  and  the  heirs  of  his  body,  with  remainder  over,  and  in 
another  part  of  his  will  gave  to  A.  all  the  personal  estate, 
and  appointed  him  executor,  willing  him  to  pay  the  testator's 
debts,  in  which  case  it  was  held  that  the  real  estate  was 
churged.  But  it  is  not  so  clearly  determined  whether  a 
direction  to  an  executor  to  pay  the  debts  would  charge  the 
real  estate,  where  the  executor  takes  a  mere  life  estate  under 
the  will,  yet  it  seems  that  a limited  estate  devised  to  one  of 
several  executors  in  the  testator's  lands  will  not  be  charged 
with  debts  under  a  direction  by  the  testator  to  pay  them 
{Keeling  v.  Broum,  5  Yes.  359)  ；  nor,  in  fact,  would  even 
a  deytfle  in  fee  to  one  of  several  executors  (Warren  v. 
Davies,  sup.),  or  a  devise  to  the  executors  as  trustees 
for  other  persons,  produce  this  operation :  (Powell  v.  W<use^ 

3  MyL  &  Kee.  496.)   Nor  will  it  be  inferred  that  the 


merely  because  he  directs  that  his  legacies  shall  be  paid  by 
his  executor  to  whom  he  devises  the  resiaue  of  his  real  estate, 
and  to  whom  he  bequeaths  the  residue  ox  bis  personal  estate, 
after  pajment  of  debts  and  funeral  expenses :  (Parker  v. 
Fearydey,  2  Sim.  &  StiL  592  ； 1 Rop.  Leg.  684,  4th  edit.) 

Where  »me  kgacieM  are  charged  on  the  land  to  the  exdu' 
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sion  of  the  others.'] It  has  sometimes  happened,  from  the 
particular  way  in  which  the  will  has  been  worded,  that  some 
of  the  legacies  thereby  bequeathed  have  been  made  chtrges 
on  the  real  estate  to  the  exclusion  of  the  others.  Thus,  in 
a  case  where  a  testator  devised  to  his  heir  a  part  of  his  real 
estates,  subject  and  chargeable  with  debts,  &c.  and  all  lega- 
cies thereinafter  mentioned,  that  h  to  say,  &c.,  giving  serend 
general  legacies,  all  of  which  he  directed  to  be  paid  by  his 
said  heir  ；  but  if  no  heir  could  be  found,  he  deTised  tlioae 
estates  to  a  Mr.  Lowndes,  subject  to  and  chargeable  with  all 
the  legacies  before  mentioned.  The  testator  next  disposed 
of  the  remainder  of  his  real  property  to  charitable  oses,  and 
bequeathed  some  other  legacies.  Lord  Thurlow  determined 
that  the  Lust  class  of  legacies  was  not  chargeable  upon  Uie 
real  estates :  (fione  v.  Medcrafty 1 Bro,  C.  C.  261.) 

Where  the  devise  U  of  the  rents  and  proJUa  on/y.] 一 Although 
a  devise  of  the  rents  and  profits  was  coDadered  as  a  devise 
of  the  lands  themselves,  and  to  carry  both  the  legal anU 
equitable  interest  therein  {Doe  t.  Lakeman^  2  Barn.  & 
Ad.  421),  yet  some  fluctuation  of  opinion  appears  to  hATC 
been  entertained  as  to  whether  a  char が of  debts  and  legid は 
on  such  rents  and  profits  would  have  warranted  a  sale  for 
the  purpose  of  paying  them.  In  some  of  the  earlier  cases,  a 
distmctiun  seems  to  have  been  taken  as  to  'whether  such 
charges  were  to  be  satisfied  within  some  fixed  defuute  period, 
or  wnere  no  time  was  specified  for  that  purpose.  In  the 
former  case,  unless  the  charges  could  be  sadsncd  within  the 
time  prescribed  out  of  the  rents  ana  profits,  a  sale  wa» 
allowed  {Gibson  t.  Mont/ord^ 1 Ves.  sen.  491  ；  Allan  Back- 
house^  2  Ves.  &  Ben.  65)  ；  but  if  no  time  was  specified  witliin 
which  the  charges  were  to  be  paid,  they  could  only  h&re 
been  satisfied  by  a  gradual  accumulation  of  the  annual  profits 
as  they  arose  :  {Eoelyn  v.  Evelyn,  2  P.  Wms. お 9  j  MtUs  v. 
Banks,  3  ib, 1.) But  for  manj  rears  past  the  judges  have 
inclined  to  treat  a  trust  to  apply  the  rente  and  profits  m 
raising  a  sam  of  money,  even  at  an  indefinite  period,  a» 
authorizing  a  sale :  {Booth  v.  BluadeUy 1 Mer.  233.) 

Practical  suggestions."] Still,  as  questions  arise,  even  at  the 
present  day,  as  to  wheiher  a  mere  charge  of  debts,  legicies, 
or  any  other  charge,  authorizes  the  ezecuton,  either  alone 
or  together  with  the  person  or  persons  in  whom  the  legal 
estate  u  Tested,  to  effect  a  sale  (Gosling  v.  Carter, 1 CoU. 
644.);  it  will  be  prudent  in  every  case,  in  addhioii  to 
charging  the  real  estate  in  aid  of  the  peraontlty,  to  confer 
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sn  express  power  of  sale  upon  the  executors  or  trusteet 
of  the  will.  In  addition  to  iirhich,  it  will  also  be  proper 
to  authorize  the  executors  or  trustees  to  efkct  a  sale, 
although  the  personal  estate  may  not  be  gotten  in  ；  as  also 
a  clause  exonerating  the  purchasers  from  inquiriDg  as  to 
whether  the  personal  estate  has  been  sotten  in,  or  has  proved 
kisiifficient  for  the  purposes  of  the  will  (see  the  form  2  Con. 
Prec.,  Part  VII. ， iJo.  V"  claasetf  2，  3,  4,  p.  652,  2nd  edit.); 
for  it  has  been  held,  that  in  the  absence  of  a  provision  of  this 
kind,  the  power  of  sale  does  not  arise  unless  the  personal 
estate  should  prove  dencient  ；  and  it  often  happens,  that  the 
^tting  in  the  personal  estate  is  attended  with  considerable 
delay  and  difficulty,  during  which  time,  if  no  auch  pro  visions 
as  those  we  have  just  before  suggested  are  inserted  in  the 
will, a  purchaser  could  not,  it  seems,  be  compelled  to  take  a 
title  so  circumstanced. 

AUeraiioju  in  law  effected  by  the  WiUs  Act^ 1 Vict.  c.  26.] 一 
Prior  to  the  statute 1 Vict.  c.  26,  although  lands  could  not 
be  chargea  with  the  Davment  ot  debts  and  legacies  by  a  will 
that 曹 as  Dot  executed  and  attested  as  required  by  the  Sta- 
tute of  Frauds  (29  Car.  2，  c.  3)  for  passing  real  estates, 
jet,  wbeo  the  landbi  were  once  so  charged  by  a  properly 
aUested  will,  debts  subsequently  contracted,  and  new  lega - 
<ue8,  would  have  been  indudea  in  such  charge  notwith- 
standing tbey  were  bequeathed  by  an  unattested  codicil 
(Bannis  y.  Packer,  Ambl. 556  ；  Swift  Nash,  2  Kee.  20)， 
or  the  personal  estate  might,  by  such  a  coaicil,  have  been 
disposed  of  exempt  from  the  debts  and  legacies :  (Coxe  v. 
Bas$ett、  3  Ves,  159,  164.)  And  in  like  manner  the  legacies 
giTeo  by  the  will  might  have  been  revoked,  and  others  sub- 
stituted in  their  place,  by  an  unattested  codicil ： {Attorneys 
General  Ward^  3Ves.  327.)  But  with  respect  to  willa 
made  since  the  act  of 1 Vict.  c.  26，  has  come  into  operation 
(Ist  Januarj,  1838),  and  which  imposes  a  uniformity  of 
execution  in  all  testamentary  dispositions,  an  unattested 
oodicu  would  now  haye  no  operation  whatever : (1 Vict, 
c  26,  8.  9.) 

Proper  course  to  be  adopted  where  the  intention  is  to  exone- 
rate the  perianal  estateJ] 一 If  the  testator  intends  to  exonerate 
his  personal  estate  from  the  payment  of  his  debts  and  leea- 
des,  or  from  becoming  the  primarj  fund  for  discharging 
them,  he  should  express  that  intent  in  the  clearest  terms,  u 
bemg  an  establishea  rule,  that  in  the  absence  of  a  contrary 
iatentioQ  the  personal  estate  is  the  first  and  natural  fund  for 
£p.  0. 一 voL  U.J      4  s 
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tlie  payment  of  debts  and  legacies,  and  that  tbe  real  estate 
is  only  to  be  resorted  to  in  aid  of  tbe  former;  wo  thai 
whether  a  testator  devises  his  real  estate  to  a  person  t^pow 
condition  of  his  paying  debts  and  legacies,  or  he  charges 
them  generally,  or  whether  it  be  given  to  trustets  (1 Bro. 
C.  C.  454)  for  those  purposes,  ana  the  personal  estate  is 
disposed  of  by  a  general  residuary  bequest  {Aldndge  t.  Lord 
WalUcourt^ 1 Ball. &  B.  312),  none  of  these  circumstances 
will  prevent  the  personal  estate  from  being  treated  as  the 
primftiy  fund  to  be  applied  in  satisfaction  of  all  these  de-* 
mands :  (Philips  ▼•  Philips,  2  Bro.  C.  C.  274  ；  Pit^erM  t. 
Field,  I  Russ.  428.)  Nor  will  tbe  mere  cbarsre  of  funeral 
expenses  on  the  real,  exonerate  the  personal,  estate.  Two 
things,  it  seems,  are  essential  to  exonerate  the  pemmsl 
estate  ；  a  charge  on  the  land,  and  an  intention  to  ezonente 
the  personal  estate.  It  is  not  sufficient  to  charge  tbe  ml 
estate,  but  a  testator  most  show  tbat  it  was  his  purpose  thst 
the  personal  estate  should  not  be  applied:  (^Samwell  v-  Wake^ 
1 Bro.  C.  C. 144.) 

Not  7ifces8ary  that  the  intent  to  charge  the  debit  and  legaeieg 
solely  on  the  land  should  be  mam/ested  in  express  fermt,  uAere 
the  intention  can  be  collected  from  the  geneftU  context  of  ike 
will."] Still,  it  is  not  absolutely  necessary,  in  order  to  throw 
the  whole  burthen  of  the  debts  aod legacies  upon  the  land, 
that  the  testator's  intention  in  this  respect  ahoald  be  mani- 
fested in  e&press  terms  ；  where  sach  intention  can  be  col- 
lected from  a  sound  interpretation  of  the 曹 hole  wfll  that  the 
fund  intended  for  tbe  pa)rment  of  debts  or  legacies  giTco 
out  of  or  made  chargeable  upon  the  real  estate,  is  that  estate 
only.  Hence,  it  legacies  are  given,  and  at  the  same  time 
directed  to  be  paid  out  of  the  real  property  (Roberts  T.HobertSj 
18  Sim.  336),  or  where  real  estate  is  given  to  A.  either  in 
prauenti  or  in  futuro^  he  paying  out  of  it  certain  legacies  (AMy 

Ashby、 1 Coll.  (C.)  549  ； 1 Rop.  Leg.  670,  and  tbe  seTend 
ftttthorities  there  referred  to),  the  densed  estate  ^nll b«  tbe 
onlj  fund  charjgeable  with  such  payment  ；  because,  in  tbe 
first  example  given,  the  estate  is  expressly  incumb^«d,  and' 
in  the  other,  it  is  intended  to  be  divided  between  the  devisee 
and  the  legatees.  So,  where  a legacy  is  given  out  of  real 
property  which  a  testator  disposes  of,  not  as  the  absolnte 
owner  thereof,  but  in  exercise  of  a  power  of  appointment) 
such  appointed  property  will  be  the  only  fand  liable  to  die 
payment  of  this  legacy :  (Patclett  v.  Pawlett, 1 Vera.  321.) 
The  real  estate,  also,  will  be  tbe  only  fund  charged,  when  it 
is  given  to  trustees  in  trust  out  of  the  rents  and  profits,  or 
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by  a  eale  or  mortgage  of  the  premi 
particular  sums  of  money. 


iflofl,  to  raise  and  pay  any 


Distinction  between  debts  and  legacies  where  specificalfy 
charged  on  real  estate*"] 一 But,  in  thifi  respect,  we  must  notice 
and  always  bear  in  mind,  that  there  is  a  distinction  between 
debts  and  legacies  ；  for  a  trust  to  pay  a  particular  specified 
debt  out  of  real  estate  will no(  of  itself  exonerate  the  per - 
sonalty  from  its  liability  (Bickham  v.  CrtUweU^  3  M.  &  Cr. 
763),  although  we  have  just  before  seen  it  will  have  that 
effect  Iq  the  mstance  of  a legacy.  The  reason  of  this  dis- 
tinction seems  to  be,  that  the  liability  to  the  legacy  is  created 
only  by  the  will,  whereas  the  debt  is  a  charge  on  toe  personal 
estate  independently  of  any  direction  in  the  will ： (fiiiteia 

Steele, 1 Swanst.  29;  Spunvay  v.  Glynn,  9  48d; 
Hancox  V.  Abbey, 】 1 ib. 179.) 

Som€  legacies  may  be  made  vayable  out  of  real  estate  to  the 
exclusion  of  the  others.'] 一 It  occasionally  happens  that  Bome 
of  the  legacies  are  charged  on  the  land  to  tne  exclusion  of 
Others  ；  in  a  case  where  a  testator  deviaed  lands  subject 
to  debts  and  all  legacies  thereqfter  mentioned^  and  then  pro- 
ceeded to  give  several  legacies,  all  of  which  he  directed  to 
be  paid  by  the  devisee,  and  then  devised  the  lands  to  the 
flame  person  subject  to  all  the  legades  before  mentioned, 
and  finally  disposed  of  the  residue  of  his  real  estate,  and 
then  gave  other  legacies  ；  it  was  held  that  these  last 
legades  were  not  payable  out  of  the  real  estate.  The 
same  rule  seems  to  apply  to  those  cases  where  the  real 
estate  is  to  be  made  the  primary  fund  for  the  discharge  of 
some  particular  debts  and  legacies  ；  as  where  it  is  so  con- 
stituted for  the  payment  of  debts  and  legacies  generally. 
The  intention  must  be  as  plainly  expressed  in  the  one  case 
Afi  in  the  other  ；  but  when  so  manifested,  upon  »  sound  in- 
terpretation of  the  whole  will,  as  to  show  that  the  testator'n 
intent  is  that  one  or  more  debts  or  legacies  should  be  paid 
out  of  hie  real  estate  in  the  first  instance,  his  personal  estate 
will  become  Exempted,  notwithstanding  there  is  a  general 
charge  of  legacies  upon  the  real  estate,  by  which  it  would 
be  only  ao  auxiliary  fund  for  the  discharge  of  tbe  other 
legacies  in  the  event  of  a  deBciency  in  the  personal  estate : 
{Oittena  v.  Steele, 1 Swanst.  24.) 

practical  suggestions.j 一 In  penning  clauses  of  this  kind, 
the  safest  plan  will  be  to  declare  the  testator's  intention  in 
express  terns,  and  to  set  out  whether  the  real  estate  is  tobs 

4£2 
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the  sole  or  primaiy  fund  for  the  payment  of  the  charges,  or 
is  only  to  be  chargeable  therewith  in  aid  of  the  personal 
estate,  and  thus,  if  possible,  prevent  any  doubta  or  questiont 
from  being  raised  upon  the  subject :  (see  form  of  charcpe  oo 
real  estate  in  aid  of  the  personalty,  2  Con.  Free.,  Pari  VIL, 
No.  v.,  p.  649,  2nd  ediit.  ；  id.  ib.  No.  XXVL,  c^anae  3» 
pp.  773,  774  ；  also  form  of  declaration  that  real  estate  ia  to 
be  charged  in  aid  only  of  the  personal  estate,  id.  Y,6L  UL, 
Part  Vn.,  No.  L"  clause  4，  p.  28.) 

What  persons  are  entitled  to  the  hewft  of  the  exomeraHtm 
of  the  personal  estateJ] 一 The  exoneration  of  the  penaaai 
estate  is  presumed  to  have  been  intended  as  &  personal 
benefit  for  the  individual  legatee,  and  not  for  the  benefit  of 
the  estate  generally  ；  hence,  if  the  personal  estate  be  exone- 
rated irom  the  debts  and  legacies  in  favour  of  A.,  and  be 
happens  to  die  before  the  testator,  by  which  means  the 
disposition  made  to  him  becomes  lapsed,  the  residuaij  lega- 
tees, or  other  persons  who  therebj  acddentally  beoome 
entitled  to  the  fund,  must  take  It  with  its  primary  and 
natural  obligation  to  pay  the  debts  and  legacies :  (jAale  t. 
Cox,  3  Bro.  C.  C.  322.) 

Real  estate  discharged  from  aU  further  liahiUty  where 
money  is  raised  and  misapplied,'] 一 Real  estate,  when  charged 
with  the  payment  of  debts  and  legacies,  will  be  liable  to 
bear  the  burthen  once  only  ；  and  therefore,  if  the  penoos 
entrusted  with  the  power  to  raise  and  pay  the  money,  raise, 
misapply,  and  waste  it,  the  creditors  or  legatees  cannot 
resort  to  it  again  :  {Carter  v.  BamardistOH^ 1 P.  Wms.  -05, 
518.) 

An  to  devisees  of  equities  of  redemption.'] We  hare  shendy 
noticed  (ante,  p.  764)  that  the  devisee  of  any  equitr  of 
redemption  has  no  longer  any  right  to  come  ii]x>n  the 
testator's  general  personal  estate  in  discharge  of  his  mort- 
gage debt. 

How  clause  should  be  penned  in  the  case  of  charitable 
bequestsJ] 一 W  hen  the  real  estate  is  charged  with  the  payment 
of  aebtB  and  legacies,  and  any  bequests  are  to  be  made  to 
charitable  uses,  these  bequests  should  be  expressly  charged 
upon  the  personal  estate  (see  the  form  2  Con.  Prec, 
Part  VII.,  No.  XXIV. ，  clause 12,  pp.  765,  766，  2nd  edit.); 
because  not  only  al*e  eifts  of  this  nature  incapable  of  being 
charged  upon  the  real  estate  (stat.  9  Geo.  2,  c,  36,  s. 1), hut 
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are  also  liable  to  abate  in  proportion  with  other  legatees  on  a 
defielencT  of  aaseta  ；  whilst,  on  the  other  hand,  assets  will  not 
be  manoalled  in  their  favour  (Makeham  v.  Hooper^  4  Bro. 
C.  C. 153)  ；  80  that  where  the  real  estate  is  charged  with  the 
pajmenl  of  legacies,  but  there  is  no  direction  that  the  chari- 
table legacies  aball  be  paid  exclusively  out  of  the  personal 
estate,  the  other  legatees  will  be  entitled  to  come  first  upon  the 
general  personal  estate  pariwum  with  the  charity  legatees, 
and  then  to  resort  to  tbe  reiu  estate  to  make  up  what  tho 
personal  estate  shall  prove  insufficient  to  satisfy  ；  whereas 
Uie  charity  legatees  will  neither  be  entitled  to  come  upon 
tbe  real  estate,  nor  to  throw  the  other  legacies  upon  that 
fund  in  aid  of  tbe  personal  estate,  which  is  the  only  fund  out 
of  which  the  charitable  legacies  can  be  paid. 

II.  AVNITITIES. 

Whenever  annuities  are  bequeathed,  it  should  be  expressly 
stated  what  fund  is  to  be  charged  with  their  payment,  and 
where  both  the  real  and  personiU  estate  are  to  be  charged, 
it  should  be  mentioned  whether  the  real  estate  ia  to  be 
primarily  liable,  or  to  be  applied  id  aid  of  the  personalty. 
The  ominsion  to  do  this  has  proved  a  frnitfiil  source  of  con- 
troversy. In  several  cases,  the  annuities  have  been  held  to 
be  payable  oat  of  the  testator's  real  estate,  in  aid  of  his 
personaltj  (Lushington  t.  Sewdl, 1 Sim.  435  ；  Brown  t. 
Claxton,  3  ib.  22 リ， and  in  other  instances  in  exoneration  of 
the  personalty  (fVelb^  v.  Rockcliffe, 1 Russ.  &  Myl.  571) ； 
whilst  for  many  purposes  an  annuity  is  considered  as  a 
legacy  {Sibley  v.  Perry,  7  Vee.  534),  the  rule  being  that  an 
annuitant  wm  fall  under  the  general  character  ot legatee, 
unless  there  is  something  to  show  the  testator  intended  to 
distingnish  between  them:  {Attorney^ General  v.  Jackson^ 

2  Cr.  &  Jerv.  101.) 

Anmdtant  hu  a  right  to  come  upon  a  policy  of  insurance  in 
retpeet  of  premises  charged  with  the  annuUy  which  have  been 
burnt  cfoum.] 一 If  premises  charged  with  the  payment  of  an 
annuity  are  burnt  down,  the  annuitant  has  a  right  to  come 
upon  any  moneys  paid  on  account  of  any  policies  of  insurance 
against  fire  which  have  been  effected  on  the  premises  ；  and 
the  soma  bo  due  have  been  ordered  to  be  paid  into  court 
accordingly,  the  proceeds  of  the  policy  being  considered  a 
STibetitiitioD  for  the  property  charged :  (Perry  v.  Ashley, 

3  Sim.  97  ；  see  also  Bam.  on  Assets,  179,  180.) 


Powers  of  distress  and  entry  tuually  annexed  to  bequests  o  f 
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wuuuties  of  large  amount  charged  on  real  estate.'] ~~ Where 
Annuit;^  of  large  amount  is  chai^ged  on  the  real  estate, 
where  it  is  gWen  as  a  jointure  for  the  testator's  wife,  it  is 
usual  to  annex  to  it  powers  of  diatress  and  entry :  (see  tbe 
form  2  Con.  Prec"  Part  VII.,  No.  XIV.,  cUiues  3, 4,  and も 
pp.  697,  699;  id.  ib.  No.  XXVII"  claase 16,  pp.  793, 794.> 
But  it  is  the  more  frequent  pncdoe  to  omit  tne  term  for 
securing  the  charge;  yet  an  important  adYmntage  is  sometimes 
lost  by  80  doing;  Decause,  where  a  term  is  limited  to  trustees, 
they  are  empowered  to  receive  the  rents  accruing  under  aa 
subsisting  (ionises;  whereas  powers  of  distress  and  ea 
oonfeired  by  will  are  inoperative  against  tenants  hold 
under  any  demises  subsisting  at  the  time  of  the  testa' 
death  ；  aaded  to  which,  the  trustees  taking  an  actual 
under  the  term,  are  better  enabled  to  dealwith  the  pro] 
by  granting  leases,  or  exercifing  other  acts  of  ownersbip 
it,  tkan  where  they  get  into  possession  under  a  mere  power 
of  entry. 

Potters  of  dUtresM  frequently  omitted  where  the  annuities 
are  of  small  amount^  or  where  theff  are  not  solely  charged  <m 
the  real  estate.l 一 Where  annuities  of  small  amount  are 
charged,  particularly  when  bequeathed  to  several  indi- 
▼iduals,  and  more  particularly  when  cfaaived  both  on  the 
real  and  the  personal  estate,  the  powers  of  m^itress  and  entry 
are  usually  omitted :  (see  the  form  2  Con.  Free*,  Part  VII., 
No.  XV.,  clause 11, p.  706，  2nd  edit.) 

The  mode  iu  which  tnuts  for  Becuring  annuities  should  b« 
penned  will  be  discussed  in  the  next  chapter. 
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CHAPTER  Vn. 

TRUSTS  AND  POWERS. 

L  Tr08IB  jlhd  Powbrs  usually  oontaikkd  in  Wills  of  Real 

AKo  Pbbsonal  Estate. 

1.  Trnats  and  powers  of  sale. 

2.  For  collecting  and  getting  ia  of  the  estate* 

3.  Trusts  for  iotreBtmeot. 

4.  Truata  for  accamnlation. 

5.  For  keeping  premises  in  repair,  making  improTemoDtii, 

reDewing  leases,  effecting  insarances,  &c. 
Tnuts  and  directions  for  carrying  on  a  trade  or  bosinesa. 

7.  For  raising  funds  for  securing  annaitiea. 

8.  For  the  separate  use  of  married  women. 

9.  For  wife,  and  for  children. 

IL  Powbrs. 

1.  To  make  jointures. 

2.  To  rmise  portions  for  yoanger  children. 

S,  For  females  to  appoint  life  esUtes  or  create  cbargw  in  faToar 
of  their  husbands. 

4.  To  grant  leases. 

5.  To  enfranchise  copjholders. 

6.  Of  sale,  partition,  and  exchange. 

7.  To  cnt  down  timber. 

8.  To  appoint  bnUiffs,  agents,  and  receiyers. 


I,  Tsum  AHD  Powers  usually  oontaikbd  iw  Wills  of  Real 

AUD  Pebsonal  Ebtate. 

1.  Trnfto  and  powers  of  sale. 

2.  For  collecting  and  getting  in  of  the  esUte. 

3.  Trasts  for  iDvestment. 
4. IVoBts  for  aocamulation. 
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5.  For  keeping  premises  in  rapur,  makiog  improfcnoitai  renewing 

leases,  effecting  insarances,  &c. 

6.  Tnists  And  directions  for  carryiog  on  a  trade  or  bnsiiMn. 

7.  Trusts  for  raising  foods  for  securing  annuities. 

8.  For  the  separate  use  of  nuunied  women. 

9.  For  wife  «nd  for  children. 

1. Tnuts  and  Powers  of  Salt, 

How  the  trust  estate  should  be  limited  to  the  trustees.'} ~ We 
have  already  noticed  (ante,  p.  796)，  that  whenever  property 
is  given  to  trustees  it  should  be  limited  to  them  as  joint 
tenants,  and  two  trustees  at  least  ought  to  be  appointed,  to 
that  in  case  of  the  death  of  either  of  them  the  whole  trust 
estate  may  still  survive  to  the  surviving  trastees  or  trustee  : 
(see  the  form  2  Con.  Prec.,  Part  VlL,  No.  L,  clauses 
2  and  3,  p.  633,  2nd  edit.  ；  id,  ib.  No.  11^  dauses 1, 2^  3, 
pp.  641, 642  ；  id.  ib.  No.  III.,  clause 1， p.  644.)  If  trustees 
are  to  he  invested  with  a  power  of  sale,  the  power  ought  to 
be  extended  to  the  survivora  and  sunriYor,  and  the  repre- 
sentatives of  such  Burvivor  ；  for  it  has  been  decided  that  a 
power  of  sale  given  to  several  persons  by  name  caimot  be 
exercised  by  tne  Bunrivors :  {Bradford  v.  Balfieid,  2  Sim. 
264.) 

Propriety  of  limiting  tntats  or  powen  of  tale  to  the  persomd 
representatives  of  surcimng  truttee,'] ~~ It  will  also,  in  most 
instances,  be  advMable  to  limit  the  trusts  or  powers  of  sale 
to  the  executors  or  administratora  of  the  sorviving  trustee 
omitting  tbe  heirs  altogether :  (see  the  form  2  Con.  Ppec» 
Part  VII.,  No.  I"  clause  4,  p.  633,  2nd  edit.)  This  plan 
presents  two  obvious  advantases.  in  the  first  pUoe,  if 
the  trust  property  consists  of  real  and  personal  esUle, 
and  is  limited  to  the  heirs,  executory  or  adminktraton 
of  the  survivioff  trastee  in  case  of  his  death,  the  trusts 
and  powers  reUting  to  two  kinds  of  property  would 
thereby  become  separated,  those  relating  to  the  real 
becoming  Tested  in  the  heir,  and  those  relating  to  the 
personalty,  in  the  executors  or  administrators.  And  in 
the  second  place,  even  if  the  property  consisted  whoUy 
of  real  estate,  the  trusts  might  become  vested  in  a lunatic, 
or  an  infant  heir,  both  of  whom,  although  now  em- 
powered to  convey  by  the  direction  of  the  Court  of  Chan- 
cery, cannot  be  thiu  authorized  without  ooDsiderable 
expense  being  incurred,  which  erery  possible  care  should 
be  taken  to  avoia. 

Executor',  althotigh  renauncinff、  may  nevertkeleu  exercim  a. 
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power  of  sale  limited  to  them  hy  the  vdUIJ] 一 It  may  also  be 


Irom  exercinng  a  power  of  sale  contained  in  a  will  by 
renovncine  the  probate  of  such  will  and  the  office  of  ezecu- 
tonhip :  (penne  v.  Judge, 11 East,  288.) 

PracHeal  tuggntians  for  penning  trusts  for  sale,] ~~ Trusts 
for  sale  generally  direct  that  the  sale  is  to  be  made  as  soon 
aa  cooTeniently  may  be  after  the  testator's  decease  :  (see 
the  form  2  Con.  Prec,  Part  VII.,  No. 1， clause  4，  p.  633, 
2nd  edit.)  But  if  any  portion  of  the  trust  property  is 
rerersionarj,  it  will  always  be  advisable  to  proTide,  that  do 
sale  should  be  made  of  that  portion  of  the  property  until  it 
should  fall  into  possession,  unless  the  trustees  should  deem 
a  prior  sale  expedient :  (id.  ib.)  Reversionary  interests 
generally  sell  at  a  disadvantage,  particularly  where  an 
immediate  sale  of  them  ifl  required,  and  hy  penning  the 
claoM  in  this  manner  the  trustees  may  either  postpone 
or  accelerate  such  sale,  accordingly  as  they  may  con- 
nder  it  most  advanta^ous  for  the  trust  estate.  Tbe  trus- 
tees should  be  authonzed  to  effect  the  sale  either  by  public 
saction  or  private  contract,  and  be  also  empowerea  to  buy 
in  mnd  resell  the  premises  at  any  future  sale  or  sales  without 
hemg  responsible  for  any  loss  that  may  be  thereby  incurred. 
It  seems  also  to  be  generally  advisable  to  authorize  tbe 
tnwtees  to  limit  tbe  purchased  property  to  such  uses  as  the 
pnrcbasers  shall  direct  ；  for  where  it  is  merely  declared  that 
they  may  appoint  to  a  purchaser  in  fee,  a  doubt  has  been 
expressed  as  to  whether  this  would  warrant  a  conveyance 
to  uses  to  bar  dower,  or  any  other  special  uses  which  a  pur- 
chaser might  require. 

A9  to  copyholds.'] 一 When  any  copyholds  are  intended  to 
be  flold,  the  most  advantageous  course  seems  to  be  to  give 
the  trustees  a  mere  authority  to  sell,  and  not  to  vest  any 
estate  or  interest  in  them  separate  from  the  power.  By 
adopting  tnu  plan,  the  purchasers  in  whose  favour  the 
power  is  to  be  exercised  will  be  in  under  the  will,  and  thuB 
one  sdnussion  fine  onl ァ will  be  incurred :  (see  further 
observations  on  this  subject,  ante,  p.  760.) 

Indemnity  clause  in  /avour  of  purchasers  ought  always  to 
he  huertedA  一  A  clause  also  snould  always  be  inserted 
declaring  that  the  trustees'  receipts  shall  be  a  sufficient 
discharge  to  purchasers,  and  also  exonerating  tbe  latter 
'from  all  responsibility  with  respect  to  the  application  of  the 
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Durchase  moneys :  (see  the  form  2  Con.  Prec.,  Part  VII., 
No.  I.,  clause  8，  p.  636.)  This  clause  ought  never  to  be 
omitted,  because  m  some  instances  purchasers  are  obliged  to 
see  to  the  application  of  their  purchase  money  ；  aA,  for 
example,  where  lands  are  devised  to  be  sold  and  tlic  pro- 
ceeds applied  in  payment  of  debts  expressly  mentioned  in 
the  will,  or  set  out  in  a  schedule,  unless  the  will  contains 
an  express  clause  exempting  purchasers  from  this  respon- 
sibility ： (Page  V.  Adams, 10  Law  Journ.  N.  S,  107.)  But 
u  the  lands  are  devised  for  the  payment  of  debts  generally, 
or  upon  trusts  to  paj  debts  and  legacies,  then  the  trostees 
may  also  sell  in  order  to  pay  tbem，，so  that  unless  the  parti- 
cular debts  are  specified  the  purchaser  is,  from  necessitj 
and  general  convenience,  exempted  from  the  obllgmtion  ot 
seeing  to  the  application  of  the  purchase  money :  {Barker 
▼.  Duke  o/ Devonshire,  3  Mer.  310.) 

How  clause  of  indemnity  ought  to  be  penned,'] 一 In  the  daoae 
of  indemoity  to  the  purchasers  it  will  be  better  to  state  that 
the  receipt  or  receipts  of  the  trustees  or  trustee  for  the  time 
being  shall  be  sufficient  discharges  ；  for  if  the  names  of  ihe 
trustees  be  inserted,  then,  it  seems,  every  trustee  who  has 
accepted  the  trust  must  join  in  the  receipt  of  the  purchaae 
money,  although  he  may  have  released  his  estate  to  the 
other  trustees,  because,  notwithstanding  the  release  of  the 
legal  estate  to  his  cotrustees,  he  cannot  delegate  the  personal 
trust  and  confidence  reposed  m  him.  But  a  clause  arranged 
like  the  one' above  suggested  will  render  it  tttmeoefl»rj  for 
any  trustee  who  has  released  to  join  in  anj  receipt.  And 
there  cannot  be  the  slightest  ground  to  contead  that  « 
personal  trust  or  confidence  was  given  to  the  trustees  named 
in  the  instrument  creating  the  power,  and  therefore  the 
receipt  of  the  trustees  acting  in  the  trusts  for  the  time  bong, 
would  satisfy  both  the  words  aiid  the  spirit  of  the  clause  ： 
(see  the  form  2  Con.  Prec"  Part  VIL,  No.  I.,  clause  9， 
p.  630，  2nd  edit.  ；  id.  ib.  No.  IL,  clause  7，  p.  643;  itL  ib. 
No.  Ill"  clause  4,  p.  645  ；  id.  ib.  No.  VIIL,  cUuae  6, 
p.  664.) 

As  to  trtuts  for  sale  of  advotcions^l 一 AdTOwBons  may  be 
devised  upon  trusts  for  sale  as  well  as  any  other  Idod  of 
property  ；  but  as  an  advowson  cannot  be  sold  durinff  an 
avoidance,  if  the  testator  is  both  the  patron  and  incamD^ 
it  will  be  necessary  to  direct  the  trustees  to  present  some 
person  of  advanced  age,  and  as  soon  as  he  is  indocted  into 
the  living  to  sell  the  advowsoiii  with  the  Bame  powers  of 
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ba^ng  in"  and  reselling' and  giving  receipts  to  purchaser s 
as  m  ordinary  sales  by  trustees :  (see  the  form  2  Con.  Free, 
Fart  VII.,  So.  IV.,  pp.  646,  648,  2nd  edit.)    The  trustees 
<Kiay  safely  venture  to  carry  out  these  trusts,  but  they  must 
be  carefol  not  to  exceed  them  ；  and,  for  the  sake  of  increasing 
the  testamentary  estate,  by  obtaining  an  increased  price, 
or  any  other  purpose  whatever,  enter  Id  to  any  simoniacal 
con  tract  with  respect  to  the  resignation  of  any  person  they 
may  present  in  tavour  of  any  purchaser  or  his  Domince,  as 
in  act  of  this  nature  would  be  a  clear  breach  of  trust,  which 
so  pecuniary  advanta^  that  might  thereby  result  to  the 
trust  estate  could  possibly  extenuate. 

2.  Trust  for  the  collecting  and  getting  in  of  the  Estate. 

Trusts  for  collecting  and  getting  in  the  estate  are  some- 
times connected  with,  and  sometimes  distinct  from,  trusts 
for  sale.   As  trusts  of  this  kind  are  usually  penned,  they 
direct  the  tnifltees  to  sell  and  convert  into  money  all  Bu<m 
part  of  the  trust  estate  and  premises  as  shall  not  consist  of 
money,  and  to  collect  and  get  in  such  parts  of  the  trust 
estate  as  shall  consist  of  money :  (see  the  form  2  Con.  Prec" 
Part  VII.,  No.  11.,  clause  4，  p.  642, 2nd  edit.)   If  combined 
with  trusts  for  sale  of  premises  expressly  devised  to  trustees 
for  that  purpose,  the  clauses  authorizing  the  trustees  to 
effect  the  sale  by  public  auction  or  private  contract,  with 
power  to  buy  in  and  re-sell  the  premises,  give  receipts  to 
parchasers,  and  enter  into  all  neceraaiy  contracts  and  con- 
▼eyances,  should  be  superadded  to  the  clause :  (see  the  form 
a  G<m.  Prec,  Part  VII.,  No.  I.，  clause  6,  pp.  634，  635,  2Dd 
edit.)  To  these  should  be  annexed  a  clause  giving  the  trustees 
a  discretion  to  wind-up,  settle,  and  adjust  all  the  testator ，き 
accounts,  compound  all  debts  i^nd  claims  due  and  owing  to 
bim,  and  to  give  time  for  payment,  or  take  personal  or  such 
other  security  for  such  payment  as  they  may  think  fit,  and 
also  to  refer  any  disputed  daims  to  arbitration,  and  this 
whether  there  shall  or  shall  not  be  any  legal  proof  of  such 
dftima:  (see  the  form  2  Con.  Prec"  Part  Vll.,  No.  II. ， 
clause  5,  p.  643，  2iitl  edit.  ；  id,  ib.  No.  III.,  clause  2，  p.  644; 
id.  ib.  No.  VIII.,  clause  6,  p.  664.)   This  clause  is  a  very 
irDportant  one,  as  it  enables  trustees  to  use  a  discretionary 
power,  which  may  often  prove  advantageous  to  the  estate, 
whilst  at  the  same  time  it  relieves  them  from  being  respon- 
sible for  any  losses  to  which  the ァ may  have  rendered  them- 
aeWefl  liable  for  not  acting  in  accordance  to  the  strict  letter 
of  the  law. 
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As  to  power  to  sell  upon  croitt.] It  is  also  sometimes 
advisable  to  eive  trustees  or  executors  a  power  to  sell  xtpost 
oredit  ；  but  this  power  is  usually  confined  to  chiUtels  per- 
sonal, and  rarely  made  to  extend  to  leasehold  property  or 
real  estate :  (see  the  form  2  Con.  Prec"  Part  Vll.,  No.  Ill, 
clause  2，  p.  644.)  Under  the  above-mentioned  restrictions, 
it  may  sometimes  prove  useful,  where  a  testator  has  the 
fullest  confidence  in  the  judgment  and  integrity  of  his  tnu- 
tees  ；  for  advantages  may  doubtless  be  sometimes  obtained  by 
selling  goods  upon  croait  ；  still,  for  ail  this,  a  trustee  or 
executor  who  presumes  to  do  so  without  an  express  aatho- 
rity  for  that  purpose,  will  render  himself  peraonally  liaUe 
for  the  whole  amount  of  any  loss  to  the  estate  whidi  maj  be 
thereby  incurred. 

3.  Trusts  for  Inveitment, 

In  penning  trusts  for  investment,  the  securities  id  viiich 
such  investment  is  to  be  made  should  be  distinct!/  stated  ； 
for  where  there  are  no  airections  as  to  the  fund,  the  Three 
per  Cents,  are  the  only,  security  which  trustees  can  adopt 
with  perfect  safety  to  themselyes  (Hill  on  Trustees,  374) ； 
and  even  where  trustees  have  a  discretionaxy  power  con- 
ferred upon  them  to  invest  money  upon  securities,  this  will 
not  authorize  them  to  lend  the  money  upon  peracmal  •ecaritr, 
unless  personal  security  be  expressly  mentioaed,  or  dteailj 
implied  in  the  authority  given  to  them  (Poeoek  t.  Reddimgtoik, 
5  Ves.  794)  ；  and  notwithstanding  the  expressions  used  may 
be  general  enough  to  include  idl secunties,  it  would  not 
justify  the  trustees  in  investing  in  securities  ox  this  nature : 
( mikes  Steward,  Geo.  Coop.  C.  C.  6.)  And 
the  authority  expresslj  mentions  personal  security,  tliait 
docs  not  enable  the  trustees  to  accommodate  a  trader  with 
a loan  upon  his  bond.  Where,  however,  a  ducretionaiy 
power  Is  given  to  the  trusteed  to  invest,  in  the  altematiTe, 
in  real  or  personal  security,  they  will  be  justified,  as  tLgamst 
legatees  or  other  volunteers,  where,  in  the  exercise  of  a  sound 
discretion,  thej  lend  the  trust  moneys  to  ao  apparently 
responsible  person  at  a  reasonable  interest :  (Forbes  Ron, 
2  Cox,  116.)  But  it  seemfl  that  thb  rule  would  not  prevail 
as  against  creditors :  {^Lhyle  v.  Blake^  2  Sch.  &  Lefl  239.) 
A  power  to  trustees  to  invest  "  on  good  private  securitj,** 
does  not  warrant  them  retaining  the  fund  m  their  own  pos- 
sesrioD,  and  using  it  for  the  purposes  of  their  business  ；  mud 
under  such  circumstances  they  have  been  charged  five  per 
cent,  interest :  (  H^estowr  t.  Chapman, 1 Coll.  177.)  A  trust 
to  inyest  on  good  freehold  security  can  only  be  executed  bj 
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an  inrestment  of  that  description  (Wyati  v.  Willis^  8  Jur. 
117) ;  and  where  the  alternative  is  to  invest  in  land  or  anj 
other  security,  the  investment  in  land  will  be  taken  as  the 
o&e  the  settlor  or  testator  primarily  contemplated,  unless 
the  nature  of  the  trust  forbids  the  adoption  of  that  construc- 
tion.  The  lending  trust  moneys  on  leasehold  property, 
without  a  special  authority  to  that  effect,  would  be  a  clear 
breach  of  trust,  for  the  consequences  of  which  the  trustees 
would  render  themselves  personally  responsible :  (^Fyler  v. 
F，ler、  3  Beav.  650;  Fuller  v.  Knight,  6  ib.  205.)    A  trust 
to  invest  in  Government  securities  has  been  held  not  to 
authorize  an  investment  in ム chequer  bills  (Ex parte  Chaplin, 
8  Yott.  &  Coll.  396)  ；  and  an  investment  in  South  Sea  stock 
(Traford  v.  Boehm,  3  Atk.  444;  Howe  v.  Earl  of  Dartmouth, 
7  Ve«.  150),  or  Bank  stock  (id.  t6.),  or  India  stock  (Powell 
▼•  Cleaver^  7  Ves. 】 42，  n.)，  though  practically  as  safe  as  any 
GoTernment  security,  is  not  regarded  by  the  court  as  a 
proper  dispositian  of  the  trust  iunds,  and  upon  acquiring 
ludiciftl  cognizance  of  the  existence  of  such  securities,  the 
court  will  order  them  to  be  sold  and  invested  in  the  Three 
per  Genta.   CoDsequently,  should  any  low  be  occasioned  to 
the  trust  estate  by  the  fluctuation  or  depreciation  in  value 
of  those  secunties,  the  trustees  would  be  decreed  to  make 
fiood  the  loss:  (dough  v.  Bond,  3  Myl. &  Cr.  496.)  In 
fikct,  if  trustees  choose  to  inTest  in  securities  not  expressly 
mnthorized  by  the  tnist,  and  not  sanctioned  bjr  the  practice 
of  the  court'  it  will  be  done  at  their  own  risk,  and  they 
will  be  held  liable  to  make  good  anj  loss  occasioned  by  such 
AD  investment  ；  whilst,  at  the  same  time,  they  will  be  held 
accountable  to  the  cestuis  que  trusts  for  any  profits  arising 
from  the  same  source  ( fVidderbum  ▼•  Wedderhurn,  2  Kee. 
722),  and  thus  they  will  incur  a  double  degree  of  respon- 
flibiutjr  without  acquirmg  any  personal  advantage  what- 
ever. 

As  io  railway,  ondge,  and  namgation  shareg,'] ~ The  above- 
nwDttoned  remarks  appl^  with  equal,  if  not  greater  force,  to 
railway,  bridge,  navigation  shares,  and  other  securities  of  a 
like  nature,  and  still  more  to  the  public  funds  of  any  foreign 
state  ；  so  that  if  trustees  adopt  any  of  sach  investments,  they 
will  do  so  upon  their  own  personal  responsibility.  Still,  there 
is  nothing  to  preTent  a  testator  from  allowing  his  trustees 
io  invest  the  trust  moneys  in  any  of  the  above-mentioned 
aecorities,  provided  he  expresslj  authorizes  them  to  do  so: 
(see  the  form  2  Con.  Free,  Part  VII.,  No.  XXX. ，  clause  5, 
p.  809,  2nd  edit) 

[p.  c. 一 vol.  ii.J      4  F 
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As  to  investments  in  InsH  securities,'] ~~ The  act  4  &  5 
Will. 4，  c.  29,  and  which  is  retrospective  in  its  operalaon, 
authorizes  an  investment  in  real  aecurities  in  Ireland  wfaoerer 
the  will  contains  a  general  power  to  invest  io  real  secoritifls 
in  EnffUuid  or  Wales,  or  Great  Britain,  or  in  real  secnntieB 

SenerSly  ；  ao  that  whenever  a  testator  does  not  really  intend 
tie  power  of  investment  to  include  Irish  securities,  it  will  be 
necessaiy  to  negative  that  authority  in  express  terms :  (see 
the  form  2  Con.  Prec,  Part  VII.,  No.  VL,  clause 14,  p.  657, 
2nd  edit.) 

As  to  the  receipt  clatae  and  indemnity  to  borrowert.'] In 
trusts  for  investment  it  is  both  usual  and  proper  to  insert  a 
clause  that  the  trustees*  receipts  shall  be  a  soffici^t  disduuve 
to  the  borrowers  of  the  trust  funds  ；  still  this  b  not  reaUj 
essential  ；  because  an  authority  given  to  a  trustee  to  lay  out 
and  invest  the  trust  money  empowers  him  to  do  all  acts 
essential  to  such  a  trust  ；  and  it  therefore  neceasarilj  enmUes 
him  to  give  sufficient  discharges  to  the  borrowers  of  the 
money  upon  calling  it  in  (^fVood  Harmon^  5  Mad.  368 ク， 
without  the  necessity  of  any  ooncarrenoe  of  the  penoos 
benencially  interested  in  the  trust  fund. 

Costs  of  iwe8tment.'\ Where  a  specinc  sum,  as  2,0002., 
for  instance,  is  given  by  the  will  to  trustees  upon  trust  to 
invest,  the  costs  of  the  investmeDt,  in  the  absence  of  anj 
express  directions,  must  be  defrayed  out  of  the  particabur 
sum,  and  will  not  fall  upon  the  testator's  general  estate: 
(Shoyther  ▼•  AUer^ 1 Hare,  505.) 

As  to  changing  and  varying  ofseeuritiesA ~ Where  trustees 
are  directed  to  invest,  and  it  is  intended  tnat  they  shall  h»Te 
a  power  of  varying  securities,  it  should  be  so  specified  in  the 
will,  and  also  the  nature  of  the  flecuritiefl  to  wbich  this 
power  is  to  extend.  If  anj  of  the  finds  an  alnadjr  in  a 
state  01 investment)  and  the  testator  is  not  desiions  of 
changing  the  security,  or  is  willing  that  the  trustees  shall 
have  a  discretionary  power  in  this  respect,  it  will  be  jwoper 
to  confer  this  power  in  express  terms :  (see  the  form  2  Cob. 
Prec"  Part  VII.,  No.  XXX.,  clauae も p.  Sndeiit) 
This  is  particularly  important  where  the  trust  fond  is  alreaihr 
invested  on  personal  or  other  Becuritiea,  a  variftdon  of  wbm 
would  not  be  sanctioned  by  the  court  ；  as  in  such  caaes  it 
often  becomes  difficult  to  determine  how  far  it  is  the  dst^ 
of  the  trustees  to  allow  such  investments  to  ooatinuet  or  to 
call  them  in  and  lay  out  the  proceeds  in  some  more  proper 
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mTestment.   If  there  be  an  ezprera  trust  for  the  calling  in 
and  conversion  of  the  securities,  it  is  perfectly  clear  it  wiu  be 
the  duty  of  the  trustees  to  act  upon  toat  direction,  and  the 
neglect  to  do  this  will  be  a  clear  breach  of  trust :.  {Bullock 
T.  Wheatley, 1 Coll.  130.)   But  where  there  is  no  actual 
direction  for  the  conversion  of  the  existing  securities,  which, 
on  the  contrary,  are  specifically  given  to  the  trustees  to  be 
held  and  applied  by  tnem  upon  &e  trusts  declared,  the  con- 
tuiaalion  of  the  property  in  its  existing  state  must  neces- 
sarily have  been  contemplated  by  the  testator,  and  may 
therefore  be  properly  permitted  by  the  trustees,  unless  some 
reasons  arise  for  calung  it  in  which  did  not  exist  when  the 
trust  was  created :  {Lord  v.  Godfrey,  4  Mad.  455.)  Bat 
where  no  such  specific  mention  ia  maoe  of  the  securities,  and 
there  is  nothing  in  the  will  from  whence  it  may  be  inferred 
that  the  tnuts  were  intended  to  apply  to  the  property  in  its 
actual  state,  the  trusteeSf  in  the  absence  of  an  express 
authority  {rom  the  testator,  woald  incur  considerable  risk 
in  permitting  any  portion  of  the  trust  estate  to  remain  . 
mmecessarily  outatandinff  on  imperfect  security.  Nor  would 
the  circamstaDce  that  the  testator  himself  had  considered 
the  existing  securities  as  a  sufficient  investment,  afford  a 
valid  reason  or  excuse  for  their  so  doing:  (Bullock 
WheaiUy^ 1 Coll.)    If  tnutees  or  executors  have  no 
express  aathority  from  the  testator  to  allow  his  trust  funds 
to  remain  in  their  present  state  of  investment,  it  will 
become  their  datj  to  call  in  all  such  securities  as  they  may 
find  ootsUnding  on  mere  personal  security,  although  no 
specific  direction  to  that  effect  is  contained  in  the  will: 
{Lowson  ▼•  Copelandy  2  Bro.  C.  C. 15.)   In  like  manner  it 
has  been  held  incttmbent  on  them  to  transfer  into  the  Three 
per  Cents,  any  funds  which  they  may  find  invested  in  other 
than  Government  stock  (Holland     Hughes, 16  Ves.  114) ； 
and  this  rale,  it  seems,  has  been  even  held  to  apply  to  stock 
of  so  undoubted  ft  character  as  Bank  or  India  stock  {Howe 
T.  Earl  of  Dartmouth,  7  Ves.  149)，  and  of  course  would 
prevail  still  more  strongly  with  respect  to  forei ゆ stock,  or 
•hares  in  public  companies :  (Hill  on  Trustees,  379.) 

Trusteei  have  no  power  to  change  investments  without  proper 
ttuthorityJ] 一 Where  money  is  already  invested,  trustees 
cannot  change  it  without  proper  authority.  The  power  to 
change  the  securities  b  often  aulte  as  important  a  one  to 
the  trustees  as  giving  them  a  discretion  to  permit  them  to 
remain  in  their  existing  state  of  investment  ；  this  is  particu- 
larly the  case  where  the  trust  moneys  are  invested  in  stock, 
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for  if  once  properly  so  invested,  the  trustees  will  not  be 
justified,  in  the  absence  of  an  express  authority  for  the  pur- 
pose, in  selling  out  the  stock  and  investing  in  other  secu- 
rities ； if  they  do  so,  they  wiU  be  decreed  instantly  to  replace 
it,  and  if  the  stock  be  replaced  for  a  less  sum  than  that  for 
which  it  was  sold,  to  invest  the  surplos  in  the  same  stock  to 
the  same  uses:  {WiiUams    Nixon^  2  Beav.  472.) 

Where  the  trustees  are  not  to  be  authorized  to  vary  ^ecttriiies 
unless  with  content  "f  twne  particular  pertons.'] If  the  trus- 
tees are  not  to  vary  the  securities  except  with  the  cooseoft 
of  some  particular  person  or  persons,  it  shoald  be  so  expressed 
in  the  will.  The  most  general  practice  seems  to  be  to 
require  that  such  consent  shoald  be  in  writing :  (see  the 
form  2  Cod.  Prec"  Part  VII.,  No.  VI"  claose 15,  p.  657.) 
Where  the  consent  of  more  than  one  person  is  to  be  required, 
then  the  practice  is  to  extend  auch  reqaired  consent  to  but- 
Tivon  or  sonrWor. 


Power  to  vary  ieeurities  does  not  empower  tnutees  io 
the  relative  rights  of  eeituis  que  tnuU,'\ 一 It  will  be  pi 
also,  to  remark  here^  that  a  general  power  of  vaiying 
rities  does  not  empower  trosteos,  by  tho  exercise  of 
power,  to  vary  or  affect  the  relative  rights  of  the  cestmis 
trusts.  Hence,  where  a  testator  made  a  specific  beques 
a  sum  in  Long  Annuities,  producing  365/.  per  annum, 
for  his  wife  for  life,  with  remainder  over,  and  gave  to  ti 
the  usual  power  of  varying  the  tnut  securities,  it  was  nerex^ 
theless  held  that  this  power  did  not  enable  the  trustees  to 
dimiiuBh  the  income  of  the  tenant  for  me,  and  increase  the 
value  of  the  eift  to  the  remainder-men,  by  disposing  of  the 
Long  Annuities  and  lading  out  the  money  in  the  Three  per 
Cents. :  (Lard  y.  Oodfrey,  4  Mad.  455.)  And,  upon  the 
same  principle,  it  seems  that  the  relative  interesU  of  the 
cutms  que  trusts^  or  their  real  or  personal  repreoentatir 
could  not  be  affected  hj  a  change  of  real  estate  tnto  peraoi 
or  vice  versd: (腿 on  Trustees,  496；  Walter  Afoi 
19  Yes.  424.) 

As  to  indemnity  clause  exonerating  trtuteei  against  mohm- 
tary  Ume*.'\ >~ Trustees  being  personally  responsible  for  losses 
incuiTed  by  the  failure  of  any  banker,  broker,  or  other  persoo 
in  whoee  hands  any  of  the  trust  moneyB  may  be  deposited  for 
safe  custody  or  otherwise  (Macdatmell  v.  HanHngj  7  Sim. 1 78  ； 
gee  also  Hill  on  Trustees,  870,  and  the  sevenu  cases  tlim 
referred  to),  as  also  in  most,  if  not  in  every  caae,  for  the  soffit 
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dencj  of  any  stocks,  fiinds,  or  securities  in  or  upon  wliich  such 
trust  moneys  msj  he  invested  (Stickey  ▼•  Seweli, 1 Mees.  & 
Cr.  8)，  it  has  become  the  general  practice  to  insert  a  clause  in 
all  regularly  drawn  wills  and  settlements,  that  the  trustees 
are  to  be  exonerated  from  all  losses  sustiuned  by  any  of  the 
aboTe-mentioned  causes,  iinlesB  through  their  own  wilful 
de&ult  or  negligence :  (see  the  forms  2  Con.  Prec,  Part  VII., 
No.  I"  clause 11, p.  638,  2nd  edit.;  id.  ib.  No.  VIIL, 
cUiue  7，  p.  665.)  How  far  this  will  be  an  effectual  indem- 
nity to  the  trustees  is  at  least  doubtful.  It  will  certainly 
Afford  them  no  protection,  if  there  has  been  any  negligence 
or  carelessness  on  their  part;  nor  will  the  clause  exonerate 
them  from  the  consequences  of  a  breach  of  trust  in  neglect- 
ing to  convert  and  invest,  in  piinaance  of  the  trusts  and 
directions  contained  in  the  will  or  other  instrument  by  which 
such  investment  is  directed :  (Afucklow  v.  Fuller,  Jac. 1 98.) 

4«  Trusts  /or  Accumulation. 

Troste  for  accumulation  were  formerly  considered  to  be 
good,  provided  they  did  not  exceed  the  limits  which  the 
&賣 allows  for  the  Testing  of  an  executory  devise,  viz. :  the 
doratioQ  of  a life  or  lives  m  being,  and  one  and  twenty 
jears  afterwards,  a  child  m  venire  sa  mere  for  this  purpose 
being  considered  as  a  child  actvally  bom  {Cadeli  v.  Palmer, 
7  Bligh，  N.  S. 102)  ；  nor  was  the  number  of  persons  in 
existence  at  all  material,  because  they  were  considered  in 
the  same  light  as  so  many  candles  all  burning  at  the  same 
time,  so  that  whether  it  depended  upon  one  life  or  a  score 
of  lives  or  more,  was  totally  immaterial ； nor  was  any 
inconvenience  ever  found  to  result  from  this  rule  until  the 
will  of  Mr.  Thelliisson,  a  wealthy  merchant,  directed  the 
attention  of  the  legblature  to  the  mischiefs  which  might 
possibly  be  introduced  by  allowing  testators  such  an  unrea- 
sonable power  of  tying  up  their  property :  (Thellusson  v. 
Wooiford,  4  Ves.  527； 11 Ves.  Ill ； 1 Bob.  &  Pull.  857.) 
The  testator  in  the  case  above  alluded  to  had  three  sons, 
to  whom  he  gave  some  insigniiicant  legacies,  which,  he 
obserred,  with  their  yery  great  snccees  in  trade  would  be 
sufficient  to  procure  them  comfort  ；  but  the  rest  of  his 
immense  property,  consisting  of  lands  of  the  annual  value 
of  4,000^.,  and  600,000/.  in  personal  property,  he  devised  to 
tnutees  in  trust  that  they  should  receive  the  rents,  issues, 
ftnd  profits,  and  dispose  of  them  for  the  purposes  of  accu- 
mulation during  the  lives  of  his  three  sons,  and  the  lives  of 
all  their  sons,  who  should  be  uvmg  at  the  time  of  his  death, 
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or  bora  in  due  time  afterwards,  and  daring  the  li'et  of  tiie 
Burnvors  and  sunriror  of  them.  And  he  directed  that  after 
the  decease  of  the  Bunrivor  of  such  persons,  the  accamuUted 
fund  should  be  divided  into  three  snares,  and  that  one  riiare 
should  be  conveyed  to  the  eldest  male  lineftl  deBoendant  of 
each  of  hia  said  three  son き； and  upon  ftilnre  of  soch  ft 
descendant,  the  share  to  go  to  the  descendants  of  hit  otlier 
sons  ；  and  upon  taimre  of  such  male  descendants^  he  di- 
rected all  the  aocomalated  property  to  be  applied  to  the  use 
of  the  sinking  fund.  At  the  time  of  his  death  the  testator's 
three  sons  had  four  sons  irnng,  and  two  other  twin  sons 
were  aflerwards  born, 曹 ho  were  in  ventre  sa  mere  at  the 
time  of  the  testator's  death.  It  was  calculated  that  at  the 
death  of  the  survivor  of  these  nine  persons,  the  aocumnUted 
sums  would  amount  to  about  19,000,0002.  sterling,  and  if,  at 
that  time,  there  should  be  only  one  male  descendant,  and 
he  should  continue  a  minor  for  ten  years  longer,  the  whole 
woald  amount  to  ftboat  32,000,0002.  before  any  part  of  it 
could  be  alienated.  All  of  which  vast  wealth  was  to  be 
accumulated  for  the  benefit  of  unknown  descendants,  to  the 
exclusion  of  every  one  of  hia  children  or  their  issue  who 
were  in  existence  at  the  same  time  with  himself.  Lord 
Loughborough,  Lord  Alranley,  then  Master  of  the  RoLb^  and 
JusticeB  Buller  and  Lawrence,  were  unanimoualj  of  opinion 
that  the  period  of  accumulation  in  this  case  was  not  mon 
extensive  than  had  been  established  in  former  cases,  an** 
that  it  waa  within  the  precise  limit  and  boundarj  of  cxecn- 
toiy  devises,  as  these  nine  lives  were  all 賣 earing  out  at  the 
same  time,  and  that  in  reality  the  property  was  rendered 
unalienable  only  during  one  life,  that  of  the  rarrivor  of  the 
nine  ；  and,  therefore,  they  held  themselves  bound  by  force 
of  the  authorides  to  decide  in  favour  of  the  ralidity  of  tbe 
will.  This  decision  was  afterwards  affirmed  in  the  House 
of  Lordfl. 

Statutory  enactments  for  the  jmrpose  of  limitmg  time  of 
truits  far  accumulatitm.'] 一 Tbis  will  having  been  c<Miadered 
as  an  abuse  of  the  rules  of  law,  althougn  it  oontriTed  to 
keep  within  the  letter,  tbe  atatute  39  &  40  Geo.  3,  c.  98, 
was  passed,  bv  which,  after  reciting  that  it  is  expedient 
that  all  dispositions  of  real  and  personal  estate,  whmby 
the  profits  and  produce  thereof  are  pofitooned,  shoold 
be  made  subject  to  the  restriction き thereinaner  eoo- 
tained,  enacts,  **  that  no  person  or  persons  shall,  after 
the  poBsing  of  this  act,  hj  any  deed,  will,  cooiol  or 
otherwise,  settle  or  dispose  or  any  real  or  penonal 


WnXS.]         TRUSTS  FOB  AOCUMULATIOK 


873 


property  so  and  in  snch  manner  as  that  the  rents,  issues, 
profits,  or  produce  thereof,  shall  be  wholly  or  partially 
accumulated  for  aoj longer  period  than  the  life  or  lives  of 
the  grantor  or  grantors,  settlor  or  settlors,  or  the  term  of 
twenty-one  yem  from  the  death  of  such  grantor,  settlor, 
deTisor,  or  testator,  or  during  the  minority  or  respective 
minorities  of  any  person  or  persons  who  shall  be  living  or  in 
ventre  m  mere  at  the  time  of  the  death  of  such  grantor, 
devisor,  or  testator,  or  during  the  minority  or  respectiTe 
minorities  of  any  person  or  persons  who,  under  the  luea  or 
trasts  of  the  deed,  will,  or  other  assurance  directing  sach 
aocumnlatioDS,  would  for  the  time  being,  if  of  full  age,  be 
entitled  unto  the  rents,  issues,  and  profits,  or  the  interest, 
diTidendfl,  or  annual  produce  so  directed  to  be  accumulaced  ； 
and  in  every  case  where  any  accumulatioDS  Bhall  be  directed 
otherwise  than  as  aforesaid,  snch  direction  shall  be  null  and 
▼oid,  and  the  rents,  issues,  and  the  profits  and  produce  of 
Bucfa  property  so  directed  to  be  accumulated  shall,  so  long  m 
the  same  shall  be  directed  to  be  accumulated  contrary  to  the 
provisions  of  this  act,  go  and  be  received  by  such  person  or 
persons  as  would  haye  been  entitled  thereto  if  no  such 
accnmulation  had  been  directed."  The  act  however  contaiiiB 
a  proYuo  that  it  is  not  to  extend  to  provisions  for  the  pay- 
ment of  debts  or  portions  for  children :  (sect.  3.) 

TheUwMotCs  Act  only  affects  the  income  directed  to  accumu- 
laie.'] 一 It  must  also  be  obseired  that  the  above-mentioned 
act  does  not  affect  the  rule  relating  to  the  property  or  prin- 
cipal itself,  but  merely  regulates  the  extent  to  which  the 
income  may  be  accumulated,  consequently  an  executory 
devise  of  real  estate,  or  an  executory  bequest  of  personal 
property  may  still  be  good,  if  limited  upon  an  event  wluch 
must  necessarily  happen  within  the  compass  of  a life  in  being 
and  twenty-one  years  aflerwards,  although  the  act  expressly 
restricts  a  trust  for  the  purpose  ot  accumulation  to  the  life  of 
the  grantor  or  testator,  or  twenty-one  years  after  his 
decease,  or  during  the  minority  of  any  person  living  at  his 
death  or ゆ en  in  ventre  sa  mere,  or  during  the  minority  of 
anj  persons  who,  for  the  time  being,  would  be  entitled  to 
the  rents,  &c"  if  of  tall  age.  It  appears  that  as  the  language 
of  the  act  is  digjanctive,  the  testator  is  compelled  to  elect 
^fliich  of  the  two  periods  of  accumulation  he  will  resort  to, 
for  be  will  not  be  allowed  to  avail  himself  of  both  ；  other* 
wise,  under  certain  circumstances,  the  combined  effect  of  an 
express  trust  for  accumulation  for  twenty-one  years,  and  of 
the  rule  of  law,  wbioh  accumalates  the  income  of  a  minor. 
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might  be  the  accumulation  for  upwards  of  thirty,  or  even 
forty  years :  (Oriffith  ▼•  Ver ち 9  Ve«.  127.) 

What  truMU  for  accumulation  are  void  in  toto,  and  what 
pro  tanto  only.^ 一 A  trust  for  the  parposee  of  accumula- 
tion exceeding  the  limits  allowed  for  execntorr  devises  in 
general  will  be  void  in  toto  {Leake  v.  Hobintm^  2  Mer. 
363,  389);  and  every  trust  for  accumulation  that  was 
void  before  the  statute  still  remains  bo  (fiaughkm  v.  JameM, 
1 Coll. 26)  ；  bat  a  trust  for  the  purpose  of  accumnlatkm, 
which  merely  exceeds  the  restricted  limits  prescribed  bj 
the  above-mentioned  act  (39  &  40  Geo.  3,  c  98),  and  not 
exceeding  the  limits  allowed  for  accomulation  previously 
to  the  passing  of  such  act,  may  be  aDportioned  ；  so  tluU 
part  of  the  trust  maj  be  sustained,  though  part  is  Toid  m 
to  the  excess  on  account  of  being  contrary  to  the  above- 
mentioned  enactment :  (^Shaw  v.  Rhodes,  2  MyL  &  Cra. 
135  ；  Bee  also  2  Koper  Leg.  1559,  4th  edit.,  and  the  sevenl 
cases  there  referred  to.) 

What  persotu  are  entided  to  the  intermediate  tncoMe.]— 
With  respect  to  the  persons  entitled  to  the  surplus  iQcome 
in  cases  of  devises  and  bequests  of  residuary  propertj 
directed  to  accumulate  beyond  the  limits  prescribed  hj  the 
above-mentioned  act,  accniiDg  between  the  prescribed 
period  and  the  vesting  of  the  ulterior  executory  deyise  or 
bequest,  the  rule  is,  that  such  intermediate  income,  inda- 
ding  that  of  the  lawful  accamulations  in  the  case  of  real 
estate,  belongs  to  tbe  heir,  and  of  personalty  to  the  next  of 
kin,  in  preference  to  the  remduaiy  legatees :  {EWome 
Goode, 14  Sim.  165.)  But  in  those  cases  where  there  is  do 
express  direction  for  accumulation,  but  the  accnmulalioa 
is  left  to  operation  of  law,  there  the  intermediate  marine 
will  devolve  upon  the  persons  who  ultimately  become  end* 
tied  under  the  executory  devise  or  bequest :  (Elbome  t. 
Ooode,  gup.  ；  Corporation  of  Bndgnartk  CoUms^ 11 Jar* 
213.) 

How  trusts  for  the  purposes  of  aeeumulatum  ongkt  to  hi 
penned  when  created  out  of  real  estateJ] 一 In  framing  trusts 
for  accomulation  where  the  property  consists  entirelj  of 
real  estate,  the  usual  plan  is  to  limit  such  property  to  Uie 
use  of  trustees  for  the  term  of  twenty-one  years,  to  be  com* 
puted  from  the  time  of  the  testator^s  decease,  upon  the  trusts 
thereinafter  mentioned,  which  are  declared  to  be,  that  the 
trustees  shall  receive  the  rents  and  profits,  and  inyest  the 
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same  in  real  or  GrOTernment  securities,  with  power  to  vary 
such  securities,  and  receive  the  interest,  dividends,  and 
aimaai  produce  of  the  said  trust  moneys,  stocks,  funds,  and 
•ecurities,  and  invest  the  same  in  like  manner,  80  that  they 
nuij  accumalate  in  the  nature  of  compound  interest,  an^ 
that  the  trustees  shall  stand  possessed  of  the  said  trust 
mone^rtk  stocks,  iiindg,  and  securities  upon  the  trusts  therein- 
after declared :  (see  the  form  3  Cod.  Prec,  Part  VU., 
No.  XLVUI.,  daiue  8,  p.  "，  2nd  edit.) 

Where  the  aecumuiatiotu  are  to  he  made  out  of  penonal 
properiyJ]  一 If  the  accumulated  fund  is  to  be  created  out  of 
penonal  property,  or  out  of  surplus  rents  and  profits,  or 
any  other  moneys,  the  trustees  ought  to  be  directed  to 
collect  and  get  in  the  same  in  the  usual  manner,  and  then 
to  ioTest  the  aocumalated  fund  in  proper  securities,  with 
power  of  varying  the  same,  and  abo  to  invest' the  interest, 
dividends,  and  annual  produce  for  the  purposes  of  accamu- 
lation  at  compound  interest,  bat  so  that  no  such  accumula- 
tions  should,  under  any  circamstaDceB,  be  extended  beyond 
the  term  of  twenty-one  years,  to  be  computed  from  the  time 
of  the  testator's  aecea«e. 

Am  to  the  investment  of  surplus  rents  and  proJUaJ] 一 li 
surplus  rents  and  profits,  or  any  other  moneys,  are  to  be 
invested  for  the  above  purpose,  the  clause  is  penned  in 
precisely  the  same  manner,  merely  directing  that  the  same 
shall  be  invested  with  the  like  power  of  varying  securities, 
&c. :  (see  the  form  2  Con.  Free.,  Fart  VIL,  No.  XXVII., 
daose 14，  p.  792,  2nd  edit.) 

Where  there  is  a  direction  <u  to  the  application  of  the  rents 
and  profits  during  minorities.'] 一 Where  there  is  a  direction 
as  to  the  application  of  the  rents  and  profits  during 
minorities,  it  will  be  proper  to  insert  a  proviso  to  confine 
such  application  to  the  minorities  of  such  persons  only  as 
maj  be  under  the  age  of  twenty-one  years  at  the  time  of 
the  testator's  decease,  in  order  to  prevent  such  trust  from 
falliog  within  the  provisions  of  the  above-mentioned  statute : 
(see  the  form  3  Con.  Prec,  Part  VII.,  No.  XLIX.,  clause  6, 
p.  22,  2nd  edit.) 

5.  For  keeping  Premises  in  repair,  making  Improvements, 
renewing  Leases,  effecting  Insurances, 

When  either  freehold,  leasehold,  or  copyhold  estates  are 
deTued  to  tnustees,  and  more  particularly  in  those  instances 
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where  any  of  the  eestms  que  tnuts  are  minora,  or  the  trustees 
are  really  designed  to  take  an  active  part  in  the  mam^emeni 
of  the  property,  it  will  be  proper  to  make  some  proTvion 
aathorizing  them  to  keep  the  premises  in  repair,  and  to 
make  any  necessarj  improTements  therein  ；  and  vfaere  any 
portion  of  the  devised  property  consists  of  leasehold  estate, 
the  trustees  should  be  empowered  to  obtain  the  renewal  of 
anj leases  that  may  expire,  or  of  which  a  renewal  diat  be 
deemed  expedient,  danng  the  continiuuioe  of  the  trusts  ；  aa 
also  to  pay  the  reserved  rents  and  perform  the  ooTeiiAnts  of 
the  lease  ；  and  where  any  of  the  premises  are  of  copyhold 
tenure,  to  pay  the  rents  and  perform  the  neoesaary  suits  and 
services  in  respect  thereof :  (see  the  form  3  Con.  Free" 
Part  VII.,  No.  LI"  clause  27,  p.  36,  2nd  edit.) 

At  to  keeping  premUes  in  repairJ] 一 It  should  be  distinctly 
mentioned  what  parts  of  the  aevised  Dremises  are  to  be  kept 
in  repfur.  If  the  premises  consist  of  a  dwelliog-honse,  it 
should  be  stated  whether  the  reparations  are  to  extend  to 
the  interior  as  well  as  the  exterior  of  the  premiaes,  as  also  out 
of  what  funds  the  expenses  are  to  be  defrayed  ；  and  if  the 
repairs  of  the  furniture  are  also  to  be  included,  this  should 
be  express! mentioned.  It  will  also  be  right  to  say  by 
whom,  and  in  what  manner  the  rates,  taxes,  aod  other  oat - 
goinj^  in  respect  of  the  premises  are  to  be  discharged.  If  the 

E remises,  or  the  furniture  are  to  be  insured  a^nst  damage 
y  fire,  a  direction  to  that  effect  should  be  inserted :  (see 
the  forms  of  the  above  kind,  2  Con.  Ptec,  Part  VIL,  No, 
XXVII.,  clause  5，  p.  786，  2nd  edit.  ；  id.  ib.  VoL  IlL, 
No.  LII"  clauses  2,  7,  pp.  42，  43.) 

Where  persons  taking  Umited  interests  are  allowed  to  oeaqf$ 
mawtion-fiousej  and  to  nave  the  use  of  the  furniiureJ] ― It  some- 
times happens  that  a  testator  directs  that  his 胃 Mo 霣， or 
some  other  person  who  takes  a limited  interest,  shall  be 
allowed  to  occupy  his  mansion-house,  and  have  the  use  of  the 
furniture  for  some  specified  period  ；  the  party  to  whom  such 
benefit  is  given  keeping  the  premises  and  nirniture  in  repair, 
and  insured  against  dama^  by  fire  ；  and  where  the  premises 
are  of  leasehold  tenure,  paying  the  rents,  and  perronning  tiie 
oovenants  and  conditions  of  the  lease,  ana  indemnifying  the 
testator's  estate  therefrom :  (see  the  form  3  Con',  fiec^ 
Part  VII.,  No.  LII"  clause 10,  p.  46,  2nd  edit.)    To  this 
clause  it  may  prove  useful  to  add  a  proviso  authorizing  the 
trustees,  in  case  of  default  in  any  of  the  above  particwars, 
to  make  good  the  same,  and  deduct  the  expenses  out  o£  any 
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trost  moneys  coming  into  their  hands  which  the  defknlting 
pATtT  would  be  otherwifle  entitled  to  receive :  (see  the  form 
id,  gD.  daase 11, p.  46.) 

Am  to  making  imprtmetnenU.'] 一 The  clause  authorizing 
tnisteee  to  make  improvements  usually  autborizeB  them  to 
drain,  inclose,  or  otherwise  improve  any  portion  of  the 
devised  premises  in  such  manner  aa  they  deem  most  adran- 
tageoos  to  the  improrement  of  the  property;  to  which  is  alio 
sometimes  added  a  power  to  plant  trees  or  other  timber  on 
the  premises.  The  latter,  noweyer,  ought  always  to  be 
restricted  to  such  portion  only  of  the  property  as  shall  be 
of  freehold  tenure  ；  for  it  would  be  an  act  of  waste  in  the 
owners  of  either  copThold  or  leasehold  estates  to  cut  down 
or  appropriate  to  tneir  use  any  timber  growing  thereon, 
Dotwitbstandinff  the  whole  of  such  timber  may  nave  been 
planted  either  by  themselves,  or  by  persons  through  whom 
they  daim  the  property.  To  the  above  clause  it  will  be 
proper  to  annex  a  power  for  the  trustees  to  arrange  with 
any  tenants  of  the  premises  what  proportions  of  the  expenses 
of  draining,  inclosing,  or  other  improvements  shall  be  borne 
by  the  latter  ；  and  whether  in  the  shape  of  immediate  pay- 
ments, or  of  a  per  centage,  or  in  the  nature  of  an  increased 
rent  upon  the  capital  expended  upon  such  improvements  ； 
&a  also  (in  case  timber  is  to  be  planted)  what  allowances 
shall  be  made  to  such  tenants  in  respect  of  any  part  of  the 
premises  which  shall  at  any  time  be  devoted  to  the  growth 
of  such  timber :  (see  the  form  2  Con.  Prec,  Part  VII., 
No.  XXVU.,  clause  6，  pp.  790，  791,  2nd  edit.) 

Where  tmttees  are  to  be  authorized  to  lay  out  money  in 
repairs  of  property  purchased  under  trusts  for  inveitment.}^ 
Where  trustees  are  intended  to  invest  moDers  in  the  pur- 
chase of  lands,  it 曹 ill  oftentimeB  be  advisable  to  authorize 
them  to  lay  oat  money  in  the  repairs  and  improvements  of 
the  purchased  property.  Whenever,  indeed,  it  is  intended 
they  shall  liave  tnis  power,  a  clause  to  this  effect  ought 
never  to  be  omitted  ；  fur  it  has  been  determined,  that  a  trust 
to  inTest  in  the  pnrchaae  of  landB  does  not  justify  the  trustees 
in  laying  out  moneyi  in  the  rquura  and  improvements  of  the 
cttate :  (Bostock  v.  Blakeney,  2  Bro.  C.  C.  653.) 

Am  to  the  rtmewal  of  leaseaJ] 一 Where  the  trustees  are  to 
renew  leaaes,  thej  should  be  antborieed  to  raise  inonej  for 
the  pnrpofle,  which  it  is  nspal  to  empower  them,  if  DecesHarr, 
to  do  b/  mortgage  of  the  premises.   To  thit  is  generailjr 
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added  a  power  to  sorrender  aoj  tabostiog  leases  for  tbe  | 

furpofic  of  effecting  such  renewals :  (see  tlie  form  2  Coo.  j 
>rec"  Part  VII.,  No.  XXVII.,  clause  9,  p.  791,  2ik1  edit  ； 1 
id.  VoL  III.,  No.  LI.,  cUnue  27,  p.  36.)    But  in  nuny  ！ 
cases  of  thb  kind,  it  may  be  advisable  to  authorize  the  tnis-  j 
tees  to  use  a  discretion  as  to  whether  or  not  they  shall  effect  | 
a  renewal ； for  if  the  trust  for  renewal  is  impermtiTe,  and  i 
the  reversioner  is  aware  of  the  fact,  he  nutj  po&ably  •Ueopt  | 
to  exact  higher  terms  than  be  would  otherwise  imdst  opoa.  i 
and  this,  perhaps,  to  such  an  extent  as  may  exceed  the  | 
actual  value  of  the  oroperty :  (see  tbe  form  of  a  proviso  of  ! 
this  kind,  2  Con.  Free"  Part  VU.,  No.  XXVI レ cIaqw 10, , 
p.  791，  2nd  edit.)   It  will  be  proper,  also,  to  declare  that 
any  renewed  leases  sludl  be  held  upon  the  aame  trusts. 

As  to  payment  of  renU,  performanee  of  coveMRik,  ami 
render  of  miU  aad  servicetJ] ~~ Where  tbe  trustees  are  to 
have  the  actual  management  of  the  leasehold  property,  H 
will  be  proper  to  direct  that  they  shall paj  the  rents  wad 
perform  tbe  coveDfuUs^to  be  paid  and  performed  in  TtsptfX 
of  tbe  premises :  (see  the  form  2  Con.  Prec"  Part  Vll- 
No.  XXVII"  clause  8,  p.  790, 2nd  edit.)  And  in  the  case  " 
copyhold  estates,  to  direct  thjBt  they  fthaU  pay  and  petfonn 
all  rents,  heriots,  duties,  suits,  and  semces  to  be  fMid, 
rendered,  and  performed  for  or  in  respect  of  the  copyboid 
premiiies :  (id,  ib.  clause  7，  p.  790.) 

Where  trustees  are  to  be  admitted  to  cof^kold  /vremitet.]— > 
Where  trustees  are  to  be  admitted  to  ooDyfaolds,  or  any 
other  expenses  are  to  be  incurred  by  them  in  the  execntioo 
of  the  trusts  of  tbe  copyhold  prenuses,  it  will  be  proper  to 
authorize  tbem,  out  of  the  rents  or  profits  thereof,  or  by 
such  other  meana  as  they  may  deem  proper,  to  lerj  and 
raise  such  Bums  of  money  as  may  be  Deoesaaiy  to  detraj  all 
the  expenses  above  referred  to,  or  as  they  maj  incur  in  tbe 
execution  of  any  of  the  trusto  relating  to  the  proBiises :  (see 
the  form  2  Con.  Prec.,  Part  VII.,  No.  XXVIL,  dwite  9， 
pp.  790,  791, 2Dd  edit.) 


6.  TnuU  and  Dvrtdum  for  (he  carrying  an  of  a  JVode  er 

Bwmess. 

Whenever  it  is  intendea  that  a  tesUior'fl  trade  or  bmiiMss 
18  to  continue  to  be  carried  on  for  the  benefit  of  his  fiunflj, 
or  any  other  person  or  penoos,  or  for  anj  other  purpoie 
whatever,  the  will  Bhoald  alwijfl  contain  an  ezprew  aathoiitf 
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for  that  purpose,  otherwise  neither  his  trustees  or  executors 
will  be  justified  in  so  doing,  however  advantageous  such  a 
course  of  proceeding  may  appear.   It  will  be  necessary,  also, 
ftt  the  same  time,  to  confer  ample  authority  upon  the  trusteei* 
to  compound  ail  debts,  and  so  arrange  the  conduct  of  the 
business,  that  they  may  be  released  from  all  responsibility 
with  respect  to  any  losses  incurred  by  giving  credit  or  time 
for  payment,  or  taking  insufficient  securities  from  debtors, 
paying  debts  in  the  absence  of  any  strict  legal  proof  of  their 
n«viog  been  contracted,  or  any  other  damage  resulting  from 
any  act  which  a  person  having  the  absolute  control  of  a 
bttsiness  may  incur  in  the  conduct  of  it,  or  for  any  loss  what- 
ever, unless  the  same 10  occaBiooed  by  the  actual  misconduct 
of  the  trustees.  They  should  also  be  empowered  to  increase, 
diminish,  or  ducontinue  the  business  altogether,  if  likely  to 
prove  a. losing  concern  ；  for  if  the  busineM  is  directed  to  be 
carried  on,  at  all  events,  until  some  stated  period  arrives, 
considerable,  and  even  ruinous  losses  might  be  thereby  in- 
cim^ed,  from  the  fluctuating  and  uncertain  nature  of  nearly 
erery  kind  of  business  which,  however  lacradye  at  one  time, 
may  at  another,  from  a  variety  of  unforeseen  circumstances, 
&U       and  become  altogether  unprofitable :  (see  the  form 
adapted  to  all  the  aboTe-mentioned  circumstances,  2  Con. 
Prec"  Part  VII.,  No.  IX.,  clauses  6， 10,  and 12，  pp.  668, 
70, 2nd  edit.) 

Ndiare  of  trade,  place  where  it  is  to  be  carried  0，、  by  whom 
to  he  conducted,  and  for  how  long  a  "W，  shoM  be  expressly 
stated.'^ ^ The  nature  of  the  trade  or  business,  the  place 
where  it  is  designed  to  be  carried  on,  and  by  what  persons, 
and  for  how  long  a  time  it  is  to  be  continued,  should  be 
dearlr  set  out  in  the  directions :  (see  the  form  2  Con.  Free, 
Part  VU"  No.  IX"  cUutes  d  to  8  inclusive,  pp.  668,  669< 
2nd  edit.)  And  if,  at  the  expiration  of  the  period,  any 
other  persons  are  to  be  admitted  into  the  business,  tbe  terms 

rn  which  such  admission  u  to  be  made  should  be  dis- 
t\j  specified:  (see   the  form  id.  ib.  clauses 15, 16, 
pp.  671,  672.) 

When  ike  butinesM  is  to  be  carried  on  under  the  superin- 
iendemce  o/the  testator's  widowJ] 一 If  the  business  is  to  be 
carried  od  under  the  superintendence  of  the  testator's  widow, 
he  ought,  for  the  reasons  we  have  previously  suggested 
(anie,  p.  72 り， to  be  asked  whether  he  intends  her  control 
over  the  business  to  cease  or  to  continue  in  the  event  of  her 
future  marriage :  (see  the  form  of  a  restriction  of  this  kind, 

[p.  c. ~ voL  ii.l  4  a 
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2  Con,  Prec,  Part  VII"  No.  IX"  cUiue  5,  p.  666，  2nd 
edit.)  And  if  it  is  to  cease,  how  the  concern  is  to  be  after- 
wards conducted :  (id,  ib.  clause 17,  p.  672.)  The  maDner 
in  which  the  profita  are  to  be  divided  should  also  be  set  out, 
as  also  the  manner  in  which  tfaej  are  to  be  applied  and  dis- 
posed of. 

Where  anjf  of  the  testator, •  9<nu  are  to  become  entitled  to 
carry  on  the  business,'] 一 If  any  of  the  sons  arc  to  be  entitled 
to  undertake  the  management  of  the  business  upon  attaining 
a  certain  age,  or  at  some  other  specified  period,  it  should  be 
80  stated  ；  as  also  the  terms  upon  which  such  son  is  to  be 
admitted  into  the  business  (id.  ib.  clauses 15  and 16,  pp.  67 1, 
672,  2nd  edit.)  ；  and  it  will  also  be  proper  to  provide  whether, 
and  ill  what  way,  in  .case  of  any  son  declining,  any  of  the 
other  sons  are  to  have  the  option  of  entering  into  the  bust- 
nesa  (ta.  tb.  clause 17，  p.  67 り ； as  also  how  the  concern  is 
to  be  disposed  of,  in  case  all  the  sons  should  decline  to  enter 
into  it  ；  and  if  any  of  the  sons  are  to  be  employed  in  the 
business  during  the  interral,  it  should  be  so  stated  in  the  will : 
(id.  ib,  clause 11, p.  670.) 

Propriety  of  inserHng^  clause  directing  iniurtmce  of  stock 
arid  premisei.j ~~ It  may  also  be  prudent  to  insert  a  clause 
directing  the  trustees  to  insure  the  stock  against  loss  or 
damage  by  fire;  (id,  ib,  clause 19,  p.  673.) 

Where  the  busmat  to  be  carried  on  consists  of  a  farmJ] 一 
"Where  the  business  to  be  carried  on  consists  of  a  ftnn,  the 
best  plan  seems  to  be  to  bequeath  all  the  fanning  stock  to 
the  t  rustees  that  are  to  have  the  management  of  the  concern, 
who  should  have  ample  authority  conferred  upon  them  to 
cultivate  the  lands  in  such  manner  as  they  may  deem  most 
advantageous  ；  to  sell  and  dispoee  of  the  stock  and  produce 
of  the  farm  ；  and  to  purchase  cattle  and  farming  implemeiits 
necessary  for  the  purposes  of  the  business.  A  power  should 
also  be  conferred  upon  the  trustees  to  increase  or  diminith 
the  stock,  employ  servants,  labourers,  &c"  and  engage  and 
discharge  the  same,  and  generally  to  conduct  the  business 
in  Bach  manner  as  they  may  coosider  best  for  the  benefit  of 
the  concern.  The  manner  in  which  the  profita  are  to  be 
applied  should  also  be  set  out;  and  it  should  also  be  stotod 
how  the  farming  stock  and  business  is  to  be  dispoeed  of  when 
the  time  appointed  for  the  trustees  to  conduct  the  same  shall 
have  expired:  (nee  the  form  2  Con.  Free.,  Part  VII^ 
No.  XL,  clauses  3  to  8  inclusWc,  pp.  683,  686,  Sod  edit.) 
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7.  Trusts  for  raising  Funds  far  securing  Anuuities. 

Where  annuities  are  bequeathed  by  will  they  are  either 
charged  upon  the  whole,  or  upon  some  portion  of  the  testa-, 
tor's  testamentary  property  :  (see  the  lorm  of  a  charge  on 
both  the  real  and  personal  estate,  2  Con.  Free,  Part  VU., 
No.  XVn.,  clause  5,  p.  717,  2nd  edit.)   When  thej  are 
charged  on  both  the  real  and  personal  estate,  it  will  be 
better  to  state  whether  the  real  estate  is  to  be  the  primary 
fund,  or  only  to  be  charged  in  aid  of  the  personal  estate  ； 
and  even  where  the  real  estate  is  to  be  solely  charged,  it  will 
oftentimes  be  adyisable  to  restrict  the  charge  to  some  portion 
oolj  of  the  property,  instead  of  makiog  it  a  burden  upon 
the  entire  reid  estate.     This  precaution  is  most  essential 
where  there  ia  a  probability  that  any  of  the  real  estates  may 
be  required  to  be  sold,  in  which  case  care  should  be  taken 
that  this  part  of  the  property  is  unaffected  by  the  charge  ； 
because,  as  an  annuity  or  rentcharge  charged  upon  lands 
issues  out  of  every  part  oi it,  the  smallest  portion  of  it 
cannot  be  sold  discharged  of  the  incumbmnce,  without  the 
annuitant's  concurrence  ；  and  if  the  annuitant  concurs  in 
releasing  the  annuity  from  any  part  of  the  lands,  it  will 
operate  as  an  extinguishment  of  the  whole  charge,  so  that 
a  re-grant  of  it  will  be  necessary  to  reinvest  (he  annuity 
again  in  the  annuitant.  Added  to  thia,  an  annuitant  cannot 
be  compelled  to  release  nis  interest  for  any  consideration 
or  compensation  that  can  be  offered  him;  and  therefore, 
without  his  concurrence,  no  purchaser  could  be  compelled 
to  complete  hia  contract,  unless  he  entered  into  an  express 
agreement  to  buy  the  property  burdened  with  the  charge : 
(Page  V.  Adam^ 10  Law  Joum.  N.  S.  407.)    For  this 
reason,  particularly  where  small  life  annuities  only  are 
intended  to  be  charged  on  the  property,  and  the  testa- 
tor，8  sole  object  is  that  sufficient  funds  should  be  provided 
for  their  payment,  it  will  be  advisable  to  empower  his 
trustees  to  set  apart  and  appropriate  a  particular  fund 
for  the  purpose  (see  the  form  2  Con.  Prec,  Part  VII., 
No.  XVlI.,  clause  A.  in  notis^  p.  718,  2nd  edit.)  ；  added  to 
which,  it  may  sometimes  be  advisable  to  give  them  a  discre- 
tion to  purchase  such  aniiuities  either  from  the  Government, 
or  some  public  companies  (id.  »• も •)，  and  thus  enable  them 
to  clear  off  incumbrances  from  tho  estate  they  would  other- 
wise be  unable  to  get  rid  of. 

Cases  in  which  a  particular  funa  is  commonly  directed.'] 一 
Where  a  particular  fond,  adequate  to  the  purpose  aod  no 
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more,  is  generally  directed  to  be  set  apart  in  preference  to 
making  the  charge  upon  the  whole  estate,  is,  where  m  pay- 
ment is  to  be  made  to  some  particular  object  by  way  of 
. maintenance,  by  weekly  or  monthly  instalments.  In  cases 
of  this  description,  the  will  usuallj  directs  that  the  trosiees 
shall  set  apart  and  apply  so  much  of  the  testator^ き testm* 
mentary  estate  as  will  produce  some  specified  annual  sum, 
and  thereout  make  certain  weekly  or  monthly  iMjmento  for 
the  maintenance  and  support  of  the  object  ot  the  teststor's 
bounty.  Provisions  of  this  kind  are  not  unfi^uently  made 
by  testators  in  favour  of  some  members  of  their  familj,  or 
other  persons  for  whom  they  are  desiroiu  to  provide  a 
maintenance,  but  whose  extravagance  or  incapacity  renders 
them  unfit  to  have  the  uncontrolled  management  of  their 


payments  of  their  allowance.  To  accomplish  tms  effecttuillj, 
the  best  way  seems  to  be  to  airect  that  the  payment  of  tbe 
allowance  shall  cease  upon  the  party  to  whom  it  is  parable 
alienating  the  same,  or  doing  anj  act  whereby  such  allow- 
ance, if  permitted  to  exist,  would  become  rested  in  anj 
other  person  :  (see  the  form  2  Con.  Free.,  Part  VIL,  Na 
XVIII.,  pp.  720,  721, 2nd  edit.) 

8.  Trusts  for  the  separate  use  of  Married  Women. 

Trusts  for  the  separate  use  of  married  women  are  pearod 
in  the  same  terms  in  a  will  as  in  a  deed,  with  this  aim|^ 
difference,  that  in  the  case  of  a  will  tbe  limitations  shoukl 
be  made  in  a  more  concise  form  than  in  the  latter  instro- 
ment.  If  the  trust  is  of  real  estate,  ana  it  is  designed  to 
give  the  married  woman  the  moat  absolute  power  of  de- 
position over  the  property,  as  well  as  to  restrict  the  husband 
from  all  control  over  it,  the  proper  course  will  be  to  TesI 
the  legal  fee  in  trustees  during  the  life  of  the  wife,  upon 
trust  for  sach  persons  as  she  shall  by  deed  or  will,  or  snj 
writing  purporting  to  be  a-  will,  and  notwithstanding  het 
coverture,  appoint,  and  in  default  of  Bach  appoiDiment,  upon 
trust  for  her  sole  and  separate  use,  free  nrom  the  control, 
debts,  or  engagements  of  ber  present  or  any  after  takes 
husband. 

Ah  to  personal  estate,"] 一 In  the  case  of  personal  estate,  it 
will  not  be  necessary  to  give  a  married  woman  an  express 
power  of  disposition  in  order  to  confer  that  authority  apnn 
ner,  where  tne  property  is  limited  to  her  separate  use  ；  for 
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if  limited  to  her  in  those  terms,  she  may  dispose  of  it  as  a 
feme  sole  to  the  full  extent  of  her  interest,  although  no  par- 
ticular form  to  do  80  is  prescribed  in  the  instrument  for  the 
purpose  {Fettyplace  v.  Gorges^ 1 Ves.  46  ；  Rich  v.  Cockell^ 
9  Ves.  636  ；  Sturgis  v,  Corp, 13  Ves.  190;  Headat,  v.  Rosher, 
1 M^CIell. &  Yo.  89)  ；  but  it  is  otherwise  where  real  estate 
is  limited  to  a  married  woman  for  her  sole  and  separate  use, 
without  expressing  more  ；  for  this  will  give  her  no  further 
power  of  alienation  over  it  than  she  would  otherwise  pos- 
sess, and  this  she  can  now  only  effect  with  her  husband's 
concurrence,  and  her  acknowledgment  of  the  deed  of  con- 
veyance in  due  form  of  law,  according  to  the  provisions  of 
the  Fine  and  Recovery  Substitution  Act  (3  &  4  Will. 4, 
c.  74)，  previously  to  which  a  fine  or  recovery  would  have 
been  necessary  to  accomplish  the  same  purpose. 

Where  alienation  is  to  be  restricted.'] 一 If  the  power  of 
alienation  is  to  be  restricted,  it  will  then  be  proper  to  add 
to  the  limitation  to  the  separate  use  that  it  snail  be  without 
power  of  anticipating  tne  growing  payments  ；  still,  this 
restriction  will  only  be  operative  during  the  coverture  ；  and 
whenever  she  takes  an  absolute  interest  in  the  property,  her 
power  of  alienation  whilst  sole  cannot  be  restrained  by  any 
proviso  or  condition  whatever  (Bradley  Piexito,  3  Ves. 
324;  Ross  V.  Rom, 1 Jac.  &  Wf^k.  154;  Barton  v.  Briscoe^ 
Jac.  303  ；  Jones  v.  Salter,  2  Russ.  &  Myl. 208  ；  Woodmeston 
V.  Walker,  ib, 197)  ；  bat  where  she  takes  a  mere  life  interest, 
her  power  of  disposition  may  be  restrained  by  a  condition 
for  cesser  of  her  estate  by  alienation,  either  by  her  own  act, 
or  by  operation  of  law :  (see  the  form  2  Con.  Prec,  Part  VII., 
Xo/XL,  clause  3,  p.  850,  2nd  edit.) 

As  to  limitations  to  the  separate  use  of  daughlersJ] 一 In  the 
case  of  bequests  to  children,  it  is  sometimes  designed  that 
the  shares  of  daughters  shall  be  for  their  separate  use,  in 
which  case  it  will  be  proper,  after  the  usual  declaration  of 
the  trust  as  to  the  time  ot  the  vesting  of  the  shares,  to 
go  on  and  aad,  that,  with  respect  to  the  share  of  such 
of  the  children  as  shall  be  daughters,  the  limitation  shall 
be  for  their  sole  and  separate  UBe,  free  from  the  control 
of  any  husband  or  husbands  ；  and  if  thej  are  to  be 
depriyed  of  the  power  of  anticipation,  it  should  be  so 
stated :  (see  the  form  2  Con.  Free.,  Part  VII.,  No.  XIL, 
clause  3,  p.  690,  2nd  edit.)  It  sometimes  happens  that  the 
resting  or  the  shares  of  daughters  is  made  to  depend  upon 
their  marrybg  with  consent,  and  in  cases  of  this  kind,  it  ia 
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nlso  provided  that  in  case  any  of  the  daugfatera  shall  many 
without  such  consent,  the  trustees  are  to  stand  podsesaed  <rf 
the  shares  to  which  tbey  would  have  been  entitled  to  on 
observance  of  the  condition,  upon  trust  for  their  srparste 
use :  (see  the  form  id.  ib.  No.  XX.,  clauses  9, 11, 12  aiid 13, 
pp.  732,  734,  2nd  edit.) 

9.  Trusts/or  Wife  and  Children. 

The  most  common  form  of  trust  for  a  testator's  wife  «od 
children,  is  to  direct  his  trustees  to  pay  either  the  whole,  or 
some  portion  of  the  income  of  the  inist  fund  to  fab  widow 
(luring  her  widowhood  ；  and  after  her  decease  or  fbtore 
marriage,  to  divide  the  principal  amongst  tbe  children,  to 
become  vested  interests  in  each  of  them  as  shall  be  sooa  at 
tbe  age  of  twenty-one  ^ean,  and  in  such  of  them  as  are 
dangbters  on  their  attaining  that  age  or  marria^  ；  with  pro- 
visions for  maiDtenaDce  before  their  shares  shall  become 
vested  interests,  to  which  are  usually  added  a  power  to 
advance  some  part,  and  sometimes  even  the  whole  of  the 
presumptive  shares  towards  their  pladng  out  or  adYSiioe- 
ment  in  the  world. 

As  to  provision  for  widow,'] 一 Where  a  testator  makes  a 
provision  for  his  wiaow,  he  geDerally  makes  it  detenuinabie 
with  her  widowhood  ；  but  sometimes,  instead  of  depriving 
her  of  the  whole,  he  substitutes  a  smaller  gif^  (see  a  iarm  of 
this  kind,  2  Con.  Free.,  Part  VII.,  No.  XII.,  clause  A.  m 
notiif,  p.  689),  and  sometimes,  but  very  rarely,  the  proTisum 
is  unfettered  altogether  by  any  restriction  as  to  (utore 
marriage. 

Bequest  to  widow,  with  direction  that  she  shall  tkereotU  mom- 
tain  his  children  creates  a  trwtt  in  favowr  of  the  la^erJ] >~ In 
provisions  for  wife  and  children,  it  is  sometimes  directed  that 
the  trustees  shall  pay  tbe  income  of  the  trust  fund  to  the 
widow,  she  thereout  maintaining  hb  children  ；  and  wfaenerer 
this  occurs,  it  will  create  a  trust  in  favour  of  the  children, 
and  she  will  be  obliged  to  apply  the  funds  accordingly  ：  (see 
the  form  2  Con.  Prec,  Part  VII.,  No.  6,  daose 17,  p.  657， 
2Qd  edit.) 

As  to  the  time  of  vesting  of  ehUdren^s  shares.'] Hie  sbara 
of  the  children  may  be  made  vested  interests  either  at  tiie 
testator's  decease,  or  at  some  ftiture period;  but  where  there 
ia  any  probability^  that  many  of  the  children  may  be  ninon 
at  that  period,  the  general  practice  bas  been  to  mike  the 
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vesting  of  the  shares  as  to  Bons  depend  upon  their  attaining 
the  age  of  twenty- one  years,  and  as  to  daughters  on  their 
attainiDg  that  age  or  marriage  ；  which  possesses  this  advan- 
tage, that  as  the  will  embraces  sach  objects  only  as  answer 
the  required  description,  no  substituted  gifts  will  be  neces- 
smrj  in  case  any  one  or  more  of  the  children  should  dio 
before  acquiring  a  vested  interest,  but  whose  presumptive 
share  or  shares  would  then  become  distributable  amongst 
the  survivors  under  the  original  gift;  whereas,  if  the  children 
took  vested  interests  at  the  testator's  decease,  provisions  for 
aDTvivorehip  and  accruer  would  re— re  to  be  inserted,  in 
order  to  let  in  any  of  the  survivors  in  case  any  one  or  more 
of  the  children  should  die  before  the  fund  becomes  payable, 
which  provtidons  it  will  be  oecessai^  to  extend  not  only  to 
the  original,  but  also  to  the  surviTing  or  accraing  shares, 
for  in  the  absence  of  express  words  to  denote  the  inten- 
tion, the  original  shares  oniv,  and  not  those  which  have 
accrued,  will  pass  over  to  the  survivors  ••  (see  the  forms 
2  Con.  Free,  Part  VII.,  No.  IX. ，  clauses  25  and  27,  p.  675, 
2nd  edit.) 

As  to provisions  for  maintenance.'\ 一 It  is  generally  intended 
that  before  the  vesting  of  the  shares  some  provision  should 
be  made  for  the  maintenance  of  the  children  in  the  interim, 
and  whenever  it  is  bo  intended,  a  clause  to  that  effect  must 
never  be  omitted  ；  for  in  the  absence  of  an  express  authority 
from  the  testator,  neither  his  trustees  or  executors  have  any 
power  to  apply  any  part  of  the  income  of  the  presumptive 
shares  for  tnat  purpose.  It  should  also  be  stated  how  much 
is  to  be  so  applied,  and  what  is  to  become  of  the  overplay, 
although  the  best  plan  seems  to  be  to  direct  that  the  trustees 
shall  apply  it  in  augmentation  of  the  child's  share  out  of 
which  It  arises,  but  at  the  same  time  empowering  the  trustees 
to  apply  such  overplus  towards  his  maintenance  in  case  they 
ta&y  think  proper  so  to  do :  {Lewis  v.  Lewis, 17  L.  J.  425, 
Ch.;  see  the  form  2  Con.  Prec.,  Part  VK.,  No.  VI., 
elauae  20,  p.  658,  2nd  edit.) 

Where  the  provisian  i$  for  the  maintenance  of  the  children 
mot  belonging  to  the  testator.^ 一 Where  the  provision  in  for 
the  maintenance  of  children  not  belonging  to  the  testator,  it 
ahould  be  ascertained  whether  it  is  his  intention  that  the 
triutees  should  apply  the  trust  funds  for  this  purpose,  if  the 
parents  of  the  children  haye  the  means  of  providing  them 
with  a  suitable  muintenance  without  this  assistance,  and  to 
pen  the  will  accordingly  ；  otherwise,  it  seems,  if  the  parenta 
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possess  the  means,  the  trustees  would  not  be  justified  in 


whose  bands  or  m  what  manner  the  Ainds  for  nudnteoance  are 
to  be  paid  or  applied.  Sometixnes  the  provision  for  mainte- 
nance is  made  to  depend  upon  the  haopeiuDg  of  some  con- 
tingent event  ；  as,  for  example,  the  aeath  of  the  father  of 
the  children,  who  la  in  the  receipt  of  a life  income  that 
affords  sufficient  means  of  supporting  them,  and  daring 
whose  lifetime  no  such  provision  is  to  be  made :  (see  a  form, 
of  this  kind,  2  Con.  Prec.,  Fart  VII.,  No.  XL.,  clause 14, 
p.  686,  2nd  edit.) 

Power  of  advancement.'] In  making  provisions  for  chil- 
dren, it  should  always  be  ascertained  from  the  testator 
whether  there  shall  be  a  power  to  advance  either  the  whole 
or  any  portion  of  the  presumptive  share  of  any  child  towards 
hifi  or  her  placing  out  or  adyancement  in  the  world,  as  ulso 
how  much  of  the  share  is  to  be  so  applied,  and  also  in  whom 
such  power  of  advancement  ia  to  be  vested.    Sometimes  the 


blended  together  in  the  same  clause,  ami  both  conferred 
upon  the  same  person :  (see  a  form  of  this  kind,  2  Con. 
Prec.,  Part  VII.,  No.  VII"  clause  4，  p.  664,  2nd  edit.  ；  aa 
to  usual  forms  of  powers  of  advancement,  see  id.  ib.  Xo.  XI. ， 
clause 15,  p.  687  ；  id.  ib.  No.  XII.,  clause  9,  p.  692.) 

Hotchpot  clause."] 一 Where  a  power  of  appointment  nuiy 
be  exercised  in  favour  of  children  or  any  other  class  of  per- 
sons, the  testator  should  be  asked  whether  it  is  hiB  intention 
that  in  case  the  power  should  be  exerciued  in  favour  of  anj 
of  the  objects,  it  is  to  affect  their  shares  in  the  unappointed 
portions  of  the  trust  fund,  and  whether  or  not  they  are  to  be 
entitled  to  the  benefit  of  the  same,  without  bringing  their 
appointed  shares  into  hotchpot,  and  accounting  for  the  same 
accordingly,  and  having  ascertained  what  his  intention  is  in 
this  respect,  the  will  should  be  penned  in  accordance  there- 
with : (see  the  form  of  hotchpot  clause,  2  Con.  Prec^ 
Fart  VII.,  clause 13,  p.  686,  2nd  edit.) 

WJiere  issue  of  children  are  to  be  suhstituted  in  the  place  of 
their  deceased  parents.l 一 If  the  issue  of  any  children  who 
shall  happen  to  die  in  the  testator's  lifetime,  or  without 
having  acquired  a  vested  interest  under  the  will,  are  to  be 
substituteu  in  the  place  of  their  deceased  |>arent,  an  express 
clause  to  that  effect  will  be  necessary,  in  whidi  it  should 
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state  the  time  at  which  the  shares  of  such  issue  are  to  become 
vested  interests,  as  also  whether  they  are  to  take  per  stirpef 
or  per  capita  and  where  provisions  for  maintenance  and 
adTancement  have  been  limited  in  favour  of  the  deceased 
parent,  it  will  be  proper,  also,  to  extend  them  to  the  issue 
who  are  to  be  substituted  in  such  parent's  stead :  (see  the 
form  2  Con.  Free,  Part  VIL,  No.  VI.,  clause 19，  p.  658， 
2nd  edit.  ；  id.  ib.  No.  XXX"  clause  9,  p.  810.) 

When  advancements  made  Oy  a  parent^  or  one  standing  ia 
loco  parentis,  in  favour  of  children^  are  not  to  operate  as  a 
satutfacHon  of  legacies  bequeathed  to  them  hy  their  parent,* 
will,  an  express  clause  to  that  effect  should  he  inserted."] 一 
W  henever  it  m intended  that  legacies  bequeathed  hy  a  parent, 
or  a  person  standing  in  loco  parentis,  to  children,  shall  not 
be  adeemed  bjr  any  adyancement  the  testator  may  make  to 
them  in  his  lifetime,  an  express  clause  to  that  effect  will 
become  requisite  (see  the  form  2  Con.  Free,  Part  VII., 
No.  XXX"  clause 12,  p.  811,  2nd  edit  )  ；  for  an  advance- 
ment made  by  a  parent,  or  a  person  standing  in  loco  parentiSj 
either  on  the  marriage,  or  subsequent  to  marriage,  or  by 
way  of  advancement  of  a legitimate  child,  will  be  treated  as 
a  satisfiiction  or  ademption  of  a legacy  or  portion  moving 
from  the  same  person :  (fiavey  v.  Boucher,  3  You.  &  Coll! 
397;  see  also  Afoncks  v.  Moncke, 1 Ball. &  B.  298.)  But 


bequeathed  by  a  stranger  V,  Jekyll,  2  Atk.  516),  or 

hj  a  putative  father  {Smith  v.  Strong,  4  Bro.  C.  C.  494)， 
or  by  an  uncle,  or  even  by  a  grandfather  during  the  father^s 
lifetime  (Brovpn  v.  Peck、 1 Eden,  140)，  will  not  be  adeemed 
by  aD  advancement  made  by  either  of  such  persons  to  the 
legatee,  neither  of  whom  are  considered  as  standing  in  loco 
parentis  to  him.  And  even  an  advancement  by  a  father,  or 
any  person  standing  in  loco  parentiij  will  not  operate  as  a 
satiafaction,  unless  it  be  equally  advantageous  and  certain  to 
the  person  to  whom  such  advancement  has  been  made,  as 
the  legacy  or  portion  it  is  to  adeem  and  be  substituted  in 
the  place  of  ；  consequently,  money  secured  to  be  paid  upon 
the  happening  of  some  contingent  event,  will  not  be  allowed 
to  operate  as  a  satisfaction  of  an  absolute  bequest  (^Clarke  v. 
Seawell,  3  Atk.  38)  ；  so  neither  will  the  bequest  of  a  residue, 
from  the  uncertainty  of  the  amount :  {Farhham  v.  Phillips, 
2  Atk.  214;  Freemantle  Banks^  5  Ves.  97.)  Theadvanoe- 
ment  must  also  be  of  the  same  nature  as  the  bequest  ；  con - 
eequently,  a  bequest  of  money  is  not  satisfied  by  the  gift  of 
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an  annuity  (Crompt&n  v.  Sale,  2  P.  Wms.  555),  or  br  the 
bequest  of  a  beneficial  lease  (Greaves  t.  SalMury, 1 Bra* 
C,  C.  425),  each  gifts  being  in  their  nature  distinct  fitxn  « 
bequest  of  money.  It  is  also  necessary  that  the  advancemerii 
should  come  from  the  same  person  ；  hence  a  sum  of  money 
directed  to  b«  raiaea  by  an  executor  under  a  power  &r": 
advanced  to  a  child,  will  be  no  satisfaction,  because  tb' 一' 
portions  come  from  two  distinct  persons:  (^Crompion  t.  Sal,* 
supra.)  And  it  is  equally  essential  that  the  advancement 
should  be  made  to  the  same  identical  person  to  whom  the 
legacy  or  portion  is  bequeathed  ；  therefore  an  advancement 
to  the  husband,  who  ^ave  a  receipt  for  the  sum  advanced  a* 
part  of  his  wife's  portion,  was  holden  to  be  no  satisfactioa  oi 
a legacy  that  was  limited  differently  by  the  will  of  the  -partr 
making  the  advancement :  (Bell  t.  Coleman,  5  Mad.  23.}  • 

II.  POWKBS. 

1.  To  make  jointures* 

2.  To  raise  portions  for  younger  children. 

3.  For  females  to  appoint  life  flsUtes  or  create  charges  in  fkroor 

of  their  busbaods. 

4.  To  grant  leases. 

5.  To  enfranchise  copyfaoldera. 

6.  Of  sale,  partition,  and  exchange. 

7.  To  cat  down  timber. 

8.  To  appoint  btilifl^  agsntSi  and  raodTen. 

Various  kinds  of  powers  usually  contained  in  wUU  of  rtal 
tstate."] 一 The  usual  powers  contained  in  wills,  whereby  n-al 
estate  is  devised  in  strict  settlement,  that  are  conferred  upon 
persons  taking  beneficially  under  it，  are  to  make  jointures, 
raise  portions  for  younger  children,  to  CTant  leaser  to  cat 
down  timber  ；  and  in  the  case  of  females,  to  appoint  life 
estates,  or  some  other  beneficial  interests  in  favour  of  their 
husbands  and  children,  or  other  issue.  The  powers  usaallr 
conferred  upon  trustees  are  to  sell  or  exchange,  or  efiect  ； 
partition  or  exchange  of  the  settled  proper! ァ， to  invest 
moneys  in  the  purchase  of  lands,  to  cut  down  timber,  and  to 
appoint  agents,  baili^  and  receivon. 

1. Power  to  make  Jointures, 

The  power  to  make  jointures  usually  authorizes  die  ptrtr 
upon  whom  such  power  is  conferred,  either  before  or  after 
he  shall  be  in  the  actual  possession,  or  in  receipt  of  the  renU 
and  profit*  of  the  settled  property  (but  without  pr^udioe  to 
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nTk ァ uses  antecedent  to  his  estate  in  the  premises),  either  by 
1 Ifcsed  or  by  will,  to  limit  any  annunl  sum  (not  exceeding 
<^ome  .certain  specified  amount),  by  way  oi  jointure  upon 
nny  woman  he  may  marry,  with  the  usual  powers  oi  ais- 
tr^ss  and  entry  for  securing  the  due  pajment  thereof  ； 
and  also  to  limit  the  settled  property  for  any  term  of ァ ears 
a  further  security  for  such  payment :  (see  the  form  2  Con. 
Prec"  Part  VII.,  No.  XLL,  clauses 1 &  2，  p.  863, 2nd  edit.) 

2.  To  raise  Portions  for  Younger  Children, 

Powers  for  raising  portions  for  younger  children  usually 
authorize  one  or  other  of  the  parents,  and  sometimes  both 
of  tbem,  or  the  survivor,  taking  a life  estate  or  other  limited 
Interest  under  a  settlement,  by  deed  or  instrument  in  writing 
or  by  will,  and  in  case  of  a  female,  whether  she  be  covert  or 
sole,  to  create  a  term  of  years  for  the  purpose  of  raising 
money  for  the  portions  of  younger  children,    rhe  power 
shoald  set  oat  how  the  money  is  to  be  raised,  as  by  sale,  or 
mortgage,  or  out  of  the  rents  and  profits,  or  by  all,  any,  or 
either  ofthe.se  means.    A  power  of  this  kind  is  generally 
intended  to  include  all  the  children,  excepting  the  one  who 
takes  an  estate  in  the  property,  and  would  therefore  include 
a  daaghter,  although  the  eldest  child,  whose  brother,  born 
subsequently  to  her,  in  the  character  of  the  eldest  son 
succeeds  to  the  property.   The  terms  most  commonly  em- 
ployed to  describe  the  objects  of  the  power  are,  "  uU  or  aay 
the  child  or  children  of  the  person  for  the  time  being  exer- 
cising thLi  present  power  (other  than  or  not  bein 琴 an  eldest 
or  only  son  for  the  time  being  entitled  under  the  TimitatioDS 
hereinbefore  contained  to  the  said  hereditaments  and  pre- 
misea  for  an  estate  for  lile,  or  in  tail  male,  or  in  tail  in  pos- 
session or  remainder,  expectant  on  the  decease  of  his  parent.) 
The  unoant  of  the  portions  to  be  raised  should  also  be 
mentioned,  as  alao  the  rate  of  interest  they  are  to  bear  from 
the  time  they  are  rested  until  thev  become  actually  payable. 
The  amount  to  be  raised  is  generall,  res;ulated  by  the  number 
of  children  who  are  to  participate  in  the  fund.  It  is  also  the 
usual  practice  to  authorize  the  person  exercising  the  power 
to  fix  the  age  and  time  at  which  such  portions  are  to  vest, 
and  at  the  same  time  to  state  the  precise  extent  to  which 
the  power  of  directing  and  apportioning  the  shares la  to 
be  limited,  and  the  nature  of  the  instrument  by  which 
such  power  is  to  be  exercised  ；  as  bjr  deed  or  instrument 
in  writing,  or  by  will,  or  by  all  or  either  of  such  instru* 
ments  :  (see  the  form  2  Coil.  Prec,  Part  VII. ，  No. 
XLI.,  claiue  3,  pp.  663,  664,  2nd  edit)  If,  as  is  gene^ 
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rally  tbe  case,  it  is  intended  that  no  portions  shall  be 
raised  until  the  term  shall  take  effect  in  poesessioo,  mn 
express  proviso  to  that  effect  ought  to  be  inserted  (see  the 
form  id.  ib.  clause  4,  p.  664)  ；  otherwise,  aa  a  general  rule, 
where  portions  secured  hy  a  term  of  yean  are  made  payable 
at  a  particular  time,  or  on  the  happening  of 篡 puticn"r 
event,  as  at  twenty-one,  or  marriage,  and  the  contingencies 
have  happened,  &nd  there  is  notning  in  the  instrument  to 
indicate  a  contrarj  intention,  the  portions  must  be  raised  bv 
an  immediate  sale  or  mortgage  of  the  term,  although  it  mat- 
be  reversionarj :  {Codrington  v.  Foley^  6  Ves.  SSO.}  But 
where  there  is  an  express  direction,  or  in  fact  anj  expressons 
tantamount  to  a  direction  that  the  portiona  snail  be  rmi^ed 
only  when  the  term  takes  effect  in  posseanon,  such  an  ex- 
pression of  the  intention  will  prevail ； hence,  where  the  tni.^ 
was  to  raise  the  portions  from  and  after  the  commemeemeni  of 
the  term,  it  was  held  sufficient  for  the  purpose :  {Butler 
Duncombe, 】 P.  Wms.  448.) 

Proviso  for  ceuer  of  term.] — It  is  also  usual  to  insert  a 

Eroviflo  for  cesser  of  the  terra  when  all  the  trusts  of  it  pball 
ave  been  perfurmed  (see  the  form  2  Con.  Free,  Part  VIL, 
No.  XLI.，  clause  5,  p.  864)  ；  but  thk  is  now  a  mere  formal 
dause,  as  all  terms  are  now  made  to  cease  as  soon  a«  tbe 
purposes  for  which  thejr  are  created  are  satisfied :  (stAt. 
8  &  9  Vict  c. 112.) 

As  to  limit  which  partums  are  not  to  exeeedJ] 一 It  is  also  a 
common  practice  to  add  a  further  proviso  that  the  premises 
are  not  at  any  one  time  to  be  charged  beyond  some  certain 
specified  buih  ；  and  therefore,  if  any  subsequent  charges 
would  increase  the  whole  sum  charged  to  more  than  the  sum 
mentioned,  the  subsequent  charges  shall  wholly  or  partialljr 
£ul of  effect  until  the  preriotts  charges  aball  cease  or  be 
reduced :  (uL  ib.  clause  6,  p.  865.) 

Where  the  portions  are  not  to  be  raised  m  the  lifetime  of  At 
farents.l 一 In  penning  trusts-  for  raising  portions,  if  it  is 
intended,  as  it  almoBt  vmiversally  that  the  portions  are 
not  to  be  raised  in  the  lifetime  of  the  parents,  it 冒 ill b« 
proper  to  specify  this  intent  (Hall  Carter,  2  Atk.  355) ； 
Dut  it  has  been  held  that  thu  will  not  be  necessary  io  tbe 
case  of  a  power  where  the  parents  have  a  general  aathoritT 
to  appoint  the  portions  amongst  the  childrati  by  deed  or  will 
in  such  portions  and  manner,  and  ai  such  time,  as  they  maj 
choo«e :  because  a limitation  of  this  kind  will  be  constdered 
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plain  evidence  of  an  intention  that  the  money  should  not  be 
raised  in  the  lifetime  of  the  parents :  {IVinter  v.  Bold, 
1 Sim.  &  Stu.  507.) 

T'nats  for  rauxng  portion^  for  children  not  within  the 
Tkellusson  Acf] 一 It  must  be  remembered  that  a  trust  for 
raising  portions  for  children  is  expreasly  exempted  from  the 
operation  of  the  ThelluBson  Act  (39  &  40  Geo.  3，  c  98),  by 
which  the  accumulation  of  the  income  of  property  is  restrained 
within  certain  limits  in  the  manner  we  have  already  pointed 
oat :  (see  caUe^  p.  873.)  、 

3.  For  females  to  appoint  Iffe  estates  or  create  charges  in 
favour  of  their  husbands,  or  interests  in  /avow  of  their 
children  or  other  issue. 

As  to  real  estate,'] 一 Where  females  are  authorized  to 
appoint  any  estates  or  interests  ansmff  out  of,  or  charged 
upon,  real  estate  in  favour  of  their  nusbands,  the  power 
authorixes  either  the  appointing  an  actual  estate  ；  as  an 
estate  for  life,  or  an  annual  sum  in  the  nature  of  a  rent- 
charge  issuing  out  of,  and  chargeable  upon,  the  settled 
property.  This  power  she  in  generally  aatoorized  to  exer- 
dae  either  by  deed,  or  by  will,  and  whether  she  shall  be 
covert  or  sole.  Where  the  appointment  is  to  be  by  way  of 
rentcbarge,  the  clause  is  penned  in  much  the  same  terms 
as  in  the  instance  of  a  power  of  jointuring  limited  to  a 
husband,  authorizing  in  like  manner  powers  of  distress  and 
entrj,  and  also  the  creation  of  a  term  of  years  as  a  furthei" 
flecurity  ；  to  which  is  commonly  added  a  proviso  that  no 
appointment  shall  take  effect  unless  the  person  making  the 
same  shall  herself  become  entitled  to  the  actual  possession 
of  the  premiMs  to  be  charged  with  sach  payment,  or  bene- 
ficially entitled  to  the  rents  and  profits  tbtereof :  (see  the 
form  2  Con.  Free.,  Part  VII.,  No.  XLI"  datues  7  and  8, 
pp.  866,  866,  2Dd  edit) 

At  to  personal  property."} 一 Where  the  power  relates  to 
trust  moneys,  or  any  other  kind  of  personal  estate,  it  mav 
be  limited  to  be  exercised  either  by  deed,  or  by  will,  and 
whether  the  donee  of  the  power  shall  be  covert  or  sole, 
and  subject  to  such  restrictions  as  she  mar  think  proper : 
(see  the  form  2  Con.  Prec.,  Part  VII.,  No.  XlL^  clause 10， 
p.  692,  2nd  edit.) 

4.  To  grant  Leans. 

Tenants  for  life  under  a  settled  estate  oould  not,  in  tiie 
[P.  c. 一 vol. iij  4  H 
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absence  of  a  power  of  leaans,  hxwe  granted  leases  for  s 
longer  period  than  their  own  lives :  but  t^ouuita  in  tail  were 
(by  statute  32  Hen.  8,  c.  28)  empowered  to  grant  leases 
for  the  term  of  three  lives  or  twentv-ODe  years  ；  still,  such 
last-mentioned  leases,  altbongh  binding  on  the  issue  in  tail, 
were  inoperative  against  those  in  remftinder  or  rerersioa.  In 
order  also  that  these  leases  may  be  Talid,  the  terms  of  the 
statute  mast  be  strictly  complied  with.  These  terms  require 
that  the  lease  shall  be  made  by  indentare  ；  that  it  shall 
begin  presently  and  not  tn  jtituro;  and  that  it  shall  be 
either  for  three  lives  or  twenty-one  years,  but  not  for  botb : 
yet  it  may  be  for  any  shorter  period  than  ^ther  the  three 
liTes  or  the  twentj-one  years,  and  would  therefore  be  good 
u  made  for  two  lives,  or  even  one  ；  or  for  fifteen,  ten  or  nnj 
leseer  number  of  yean  than  those  prescribed  hy  the  statute : 
{Ishenpood  ▼•  Olknow,  9  Man.  &  Selw.  382.)  With  n^spect 
also  to  husbands  seised  of  lands  in  right  of  their  wives,  the 
same  statute  (32  Hen.  8,  c.  28)  enacts, "  that  husbaocls  sdsed 
in  right  of  their  wives,  whether  in  fee,  or  in  tail,  or  joinllj' 
with  their  wives,  of  any  estate  of  inhentance  made  before 
marriage,  shall  be  [empowered  to  mnt leases  ；  proTided  the 
wife  be  made  a  party  to  eyery  sn^ lease,  that  such  be  made 
by  indenture,  and  that  she  seal  the  same,  and  that  the  rent 
be  reserved  to  the  hasband  and  wife,  and  the  heirs  of  tbe 
wife.  According  to  her  inheritance.  Tbe  proviso  reqmrmg- 
the  wife  to  be  a  party,  it  must  be  obeerved,  extends  only  to 
those  cases  where  sue  is  solely  seised  of  the  mberitance  ； 
consequently,  where  she  and  her  husband  are  jointlv  seised, 
she  Deed  not  be  made  a  party :  (Butler,  Co.  Litt.  44,  a.  n.) 

Important  alterations  in  the  law  effieeied  by  recent  emact^ 
menis,]-— The  recent  statute 19  &  20  Vict.  e. 120,  for  ImciH- 
tating  the  leases  and  sales  of  settled  estates,  has  introdnoed 
some  TerjF  important  alteration  in  the  law  in  this  rpspect,  by 
empowering  the  Court  of  Chancery  to  authorize  leases  of 
any  settled  estates,  on  conaiiion  that  such  leases  are  to  take 
efiect  in  poaaesmon  within  a  year,  and  be  for  a  term  cot 
exceeding  twenty- one  years  tor  an  agricultural  lease,  and 
ninety-nine  yean  for  a  building  lease,  for  the  best  rent  that 
can  reasonably  be  obtained,  to  be  made  payable  half-yeairiy, 
without  taking  any  fine,  to  be  granted  by  deed,  the  lessee 
executing  a  counterpart  of  it,  and  containing  a  conditioo  for 
re-entry  for  non-payment  of  the  rent  within  twent^-ciglit 
days  after  it  becomes  due.  But  rach  leases  are  not  to 
authorize  the  felling  of  timber,  except  so  much  as  is  neces* 
sary  for  building,  or  works  authorized  by  the  lease.  Sndi 
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leases  may  contain  special  covenants  approved  by  the 
court.    They  may  also  be  surrendered  and  renewed. 

The  terms  on  which  such  leases  are  to  be  granted,  -whether 
for  agricultural,  or  for  building  purposes,  are  very  similar  to 
thoAe  usually  infierted  in  leasing  powers  conferred  upon  tenanta 
for  life  or  in  tail  in  settlements  of  real  estate,  whetner  created 
by  deed  or  hy  will : (see  the  forms  2  Cod.  Free"  Part  VII., 
ifo.  XLI.,  clause  9，  p.  866,  2nd  edit.  ；  id.  ib.  clause 】 0， 
p.  867.)  Therefore,  in  penning  clauses  of  this  kind,  the 
terms  required  by  the  above  statute  would  prove  a  very  good 
guide  to  go  by. 

As  to  the  persons  upon  icJum  the  statute  confers  the  power 
of  leasing. 】 一 With  respect  to  the  persons  on  whom  the 
power  of  leasing  is  conferred  by  this  statute,  a  tenant  for 
life,  or  for  a  term  determinable  on  their  lives,  or  for  any 
greater  estate,  either  in  their  own  right,  or  in  right  of  their 
wives,  are  empowered  to  grant  leases  for  twenty-one  years, 
unless  the  settlement  shall  contain  an  express  prohibition  ； 
and  this,  without  any  application  to  the  court  ；  provided 
only,  that  it  be  for  a  rack  rent,  without  fine  or  forfeit,  and 
the  rent  inddent  to  the  immediate  reversion  ；  the  demise  to 
be  with  impeachment  of  waste,  and  to  contain  a  covenant 
for  payment  of  rents,  and  other  proper  and  usual  coveDauts, 
with  a  conaition  of  re-entry  for  nonpayment  of  rents,  and 
nonobsenrance  or  nonperformance  oi  the  covenants,  and  a 
counterpafrt  executed  by  the  lessee,  and  all  leases,  &c"  pre- 
pared and  executed  are  valid  against  the  person  executing 
it,  and  all  other  persons  entitled  to  subsequent  estates  by 
the  same  settlement.  This  act  repeals  the  statute  32  Hen.  8, 
c.  28,  and 10  Car. 1, Sess.  3,  c.  6  (Ireland),  so  far  as  relates 
to  leases  granted  by  tenants  in  tail,  or  husbands  seisea  m 
right  of  their  wives.  The  act  came  into  opcratiou  on  the 
1st  of  November,  1856. 

Practical  observations.'] ~~ Notwithstanding  the  authorities 
conferred  by  this  act,  it  will  be  advisable  in  every  case 
where  powers  of  leasing  are  to  be  granted  to  persons 
taking  under  the  limitations  of  a  settlement,  whether  by 
deed  or  by  will,  to  point  out  the  extent  and  requisitions 
under  which  such  power  is  to  be  exercised,  as  also  what 
persons  are  to  be  entitled  to  exercise  it,  in  the  same  manner 
B8  if  the  act  had  never  been  passed.  The  act  certamiv 
confers  some  important  privileges,  but  these  are  not  enougb 
to  dispense  with  the  preexisting  practice  with  respect  to 
penning  clauses  of  this  nature.  It  must  also  be  observed, 
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that  the  above  enactment  does  not  extend  to  authorize  the 
granting  of  leases  of  copyholds  not  warranted  bj  the  custom 
of  the  manor  ；  neither  does  it  relate  to  grantuig  leasee  of 


lives,  or  yean  detenxdnable  upon  lives. 

As  to  leases  of  mine*,  tmrnn^  setU、  jrc.] ~~ Where  poven 
to  grant  leases  of  mines  or  mining  setts  are  to  be  coofer- 
the  power  should  be  sufficiently  ample  to  aothoriae  the 
donee  to  grant  such  leases  or  setts  as  maj  enable  the 
lessee  or  grantees  to  work  the  mines  in  a  proper  and  effec- 
tual manner,  and  upK>n  such  terms,  and  subject  to  the  same 
covenants  and  restrictions  as  are  usually  contained  in  such 
leases  or  setts  in  the  surrounding  country  and  neighbour- 
hood. 

Where  the  power  u  to  grant  leaser  for  lives,  or  far  yean 
determinable  upon  liues,^ 一 If  a  power  is  to  be  given  to  gnnt 
leases  for  lives,  or  for  years  determiDable  od lires,  the  poir ぼ 
Rbould  be  extended  to  such  premises  as  have  been  usually 
let  or  demised  on  leases  for  lives,  or  leases  for  years  deter- 
minable on  lives.  The  number  of  lives  for  which  the 
leasee  is  to  be  held  should  be  stated^  as  also  the  lenns 
upon  which  the  lease  is  to  be  granted,  in  which  it  is 
usually  provided  that  the  lessees  shall  execute  a  oonnter* 
part  of  toe  lease,  which  shall  contain  a  covenant  on  the  part 
of  the  lessees  for  payment  of  the  rents,  and  obserraooe 
and  performance  of  the  covenants,  duties,  suite,  and  services, 
and  also  that  the  lease  shall  contain  a  proviso  for  re-eotiy 
for  nonpayment  of  the  rent,  and  that  the  leasee  shall  not 
be  made  disinmishable  for  waste:  (see  the  form  2  Con. 
Prec,  Part  VII.,  No.  XLL,  clauses  9  & 10,  p.  868,  ta  aotu, 
2nd  edit.) 

Where  the  power  is  to  renew  leases  for  lives  of  copifkoldi'】 
一 If  the  power  is  to  grant  the  renewal  of  leases  of  oopjhoid 
estates,  the  power  usually  authorizes  the  donee  to  gnmt  or 
fill  up  any  leases  for  lives,  or  years  determinable  on  lives^ 
or  years  absolute,  of  any  tenements  holden  by  copy  of  court 
roll  of  anj  mauor  devised  by  the  will,  as  at  the  time  of  the 
testator's  decease,  or  at  the  time  of  the  same  becoxning 
subject  to  the  uses  of  the  will,  may  be  out  and  Babnsting, 
to  be  holden  according  to  the  custom  of  the  manor  ；  Imt  sc^ 
nevertheless,  that  the  old  and  accustomed  rents,  herioU,  and 
services  be  duly  reserved  in  auch  renewed  leases :  (see  the 
form  2  Con.  Prec"  Part.  VIL,  p.  868,  in  notis,  2Dd  edit.) 
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5.  To  enfranchise  Copyholders. 

Where  a  power  is  to  be  given  to  enfranchise  copyholds, 
the  party  to  whom  such  power  is  limited  is  authorized  to 
make  any  enfranchisement  of  any  copyhold  or  customary 
tenements  holden  bj  copy  of  court  roll,  of  any  manor  or 
manors  therein  mentioned  or  devised,  and  to  enter  into  all 
such  contracts  and  conyeyances  as  may  be  deemed  necessary 
or  expedient  to  enable  the  persons  entitled  to  such  copy- 
hold OP  customary  tenements  and  premises  to  hold  the  same 
aa  and  for  an  estate  of  freehold  tenure,  freed  from  all  cub- 
tomary  rents,  fines,  services,  and  customs,  and  freed  from 
the  OSes,  trusts,  powers,  and  provisoes  contained  in  the 
settlement. 

6.  Of  Sak,  Partition^  and  Exchange, 

Where  powers  of  sale  or  exchange  are  to  be  inserted,  it  should 
be  mentioned  whether  or  not  the  lands  to  be  purchased  or  ex- 
changed are  lands  of  the  same  tenure  as  those  sold  or  to  be 
givea  in  exchange  ；  or  wb^^ther  lands  of  any  other  kind  of 
tenure  are  to  be  so  taken  ；  as  also  nvbether  any  sums  of  money 
are  to  be  allowed  to  be  received  by  way  of  equality  of  exchange 
or  partition.  If  Irish  property  is  not  to  be  received  in  ex- 
chaDge,  it  should  be  so  stated.  If  the  consent  of  any  persons 
are  to  be  obtained  before  such  powers  are  to  be  exercised, 
they  should  be  expressly  named,  and  at  the  same  time  it 
should  be  stated  that  such  powers  are  to  be  exercised  with 
their  coDsent :  (see  the  form  2  Con.  Prec,  Fart  YII.' 
No.  XLL,  clause 12，  p.  869,  2nd  edit.) 

To  revoke  uses."] 一 A  clause  should  also  be  annexed  to 
revoke  the  uses,  and  by  the  same  deed  or  other  instrument  of 
revocation,  or  any  other  deed  or  instrument,  to  declare  such 
new  uses  as  may  be  expedient  for  the  purpose  of  carrying 
out  the  object  of  the  powers :  (see  the  form  2  Con.  Prec, 
Part  YIL,  No.  XLI.,  clause 13,  p.  169，  2nd  edit.) 

When  it  will  he  essential  to  create  an  express  power  to  make 
partition.] 一 Where  any  portion  of  the  settled  property  con- 
sists of  an  undivided  estate,  a  power  to  make  partition,  as 
veil  as  to  effect  a  sale  or  excnange,  should  always  be  in- 
serted, as  it  appears,  to  say  the  least  of  to  be  a  doubtful 
point  whether  a  clause  containing  the  usual  powers  of*  sale 
and  exchange  will  authorize  a  partition :  (JBradshawr.  Fane^ 
27  L.  T.  Bep.  25.) 

Am  to  ike  application  of  the  purchase  moneys,  or  moneys  to 
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be  given  for  equaUty  of  sale  or  pariiiion.^ >~ The  tnuteea 
should  be  directed  to  invest  the  moneys  to  arise  from  tbe 
sale,  or  given  hj  way  of  equality  of  partition,  in  odier  lands  ； 
and  it  should  be  declined  that  such  landa,  as  also  any  soch 
lands  as  shall  be  taken  in  exchange,  or  apportioned  by  waj 
of  partition,  sliall  be  limited  to  tBe  previous  uses :  (see 
form  2  Con.  Free.,  Part  Vll.,  No.  XLI.,  clauses 15  and 16, 
pp.  870,  871, 2Qd  edit.) 

Where  copyholds  or  leaseholds  are  to  Oe  pitrchated  or  taken 
in  exchange,} 一 Where  copyholds  or  leasehold  estates  are 
authorized  to  be  purchased,  or  taken  in  exchang,  the  direc- 
tion ought  to  be  tnat  thej  are  to  be  settled  to  the  same  uses, 
or  as  near  thereto  as  the  different  tenures  and  quahties  of  the 
respective  estates  will  permit.  Where  tbe  power  authorizes 
leasehold  estates  to  be  included  in  the  settlemeDt,  it  maj  be 
proper  to  provide  that  any  leasehold  estates  shall  be  suDject 
to  the  payment  of  all  fines,  and  all  other  incidental  expc 
iDcarred  on  each  renewal  of  every  leaae  thereoC  whu 
ought  to  be  directed  to  be  paid  out  of  the  rents  and  pi 
ot  the  same  premises :  (see  the  form  2  Con.  Free.,  Part  Vl 
No.  XLI"  note  (e),  p.  871,  2nd  edit) 

Moneys  arising  from  tale,  or  given  by  way  of  eqwt^fy  oj 
exchange  or  partition,  should  be  directed  to  be  inveHed  mn 
an  eligible  purchase  can  be  founa,^ 一 It  will  be  proper,  a' 
to  add  a  (uause  directing  that,  until  an  eligible  purchaae 
be  found,  the  trustees  are  to  invest  the  moneys,  with  usual 
powers  of  varying  securities,  and  that  the  intereH  and 
dividends  arising  therefrom  shall  be  paid  to  the  person  or 
persons  for  the  time  being  who  would  be  entitled  to  the 
rents  and  profits  of  the  purchased  lands :  (see  the  form 
2  Con.  Prec,  Part  VII.,  No.  XLL,  clause 17,  p.  872,  2Dd 
edit.)  When  a  power  of  partition  is  authorized  to  be  made 
with  the  consent  of  some  particular  persons,  it  ou^t  to  be 
ascertained  from  the  testator  if  he  intends  that  this  restric- 
tion is  to  continue  during  the  minority  of  an ァ such  pmons 
whose  consent  is  so  required.  If  it  is  not  so  intended,  it 
will  be  necessary  to  add  a  clause  expressly  authorizing  the 
trustees,  at  their  own  discretion,  to  make  such  parutkm 
daring  the  minority  of  any  persons  whose  consent  would 
otherwise  be  required,  but  who,  on  account  of  their  nonage, 
are  incompetent  to  give  the  same ;  (see  the  form  2  Ceo. 
Prec.  ,Part  VIL,  No.  XLI.,  clause 19，  p.  873.) 

As  to  powerg  of  sale  for  the  purpose  of  ditchargmg 
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Anemcet.] 一 As  powers  of  sale  for  the  purpose  of  discbar^ff 
incumbrances  are  usually  penned,  the  trustees  are  aathonzed 
to  sell  such  portion  of  the  deyised  lands  as  may  be  required 
Ibr  the  purpoie,  and  to  enter  into  such  contracts  or  con- 
veyances as  mav  be  required  for  perfecting  the  sale  ；  with 
usual  power  of  giving  recetptB  and  indemnity  to  purchasers, 
aad  also  to  revoke  the  old  and  declare  new  lues  in  the 
maimer  we  have  just  before  pointed  out :  (see  the  form 
2  Con.  Prec.  Part  VII"  No.  XLI"  clauses  20  and  21, 
pp.  873,  874,  2ud  edit.) 

7.  To  cui  dawn  THmber, 

Wliere  a  power  is  conferred  upon  tenants  for  life,  or  any 
other  penonB  who  take  limited  interests  in  the  devised  pre- 
mises,  to  cut  down  timber,  it  Is  veiy  common  to  provide 
that  ihe  vulue  of  the  timoer,  including  the  bark,  to  be  cut 
^own  in  any  one  year  is  not  to  exceed  flome  certain  Bpecified 
▼aloe  ；  and  that  no  ornamental  timber  is  on  any  account  to 
be  so  felled  ；  and  that  any  excess  in  catting  down,  or  any 
felling  of  ornamental  timber  shall  be  accounted  as  waste, 
and  be  puoishable  accordingly  ；  (see  the  form  2  Con.  Prec" 
Fart  yll.，  No.  XLL,  clauses  22  and  23,  pp.  874,  875,  2nd 
edit.)  If  it 1*8  intended  that  the  timber  is  only  to  be  felled 
with  the  consent  of  the  trustees,  it  will  be  requisite,  in  order 
to  carry  out  that  object,  to  insert  an  express  claiue  to  that 
effect :  (see  the  form,  id.  ift.,  note  (/),  p.  874.) 

Power  to  cut  down  limber  for  the  purpose  of  repairt.] — 
Where  the  power  of  cuttiog  down  timber  is  to  be  restricted 
to  the  purpose  of  building  or  repairing  the  settled  premisefl, 

«ie  power  ahonld  be  expressly  restricted  to  those  purposes  ； 
at  to  this  it  will  often  prove  advantageous  to  aatnonze  the 
persons  cutting  aown  such  timber  to  sell  such  timber  as  m&y 
not  be  properly  adapted  to  such  buildings  or  reparationfl, 
and  Co  purchase  timber  better  suited  to  those  purposes  out 
of  the  proceeds  of  such  sale;  by  which  means  a  considerable 
saving  may  not  only  often  be  effected,  but  the  property 
itself  put  in  a  better  state  of  reparation  than  if  no  other 
timber  but  that  growing  upon  the  estate  was  used  for  the 
purpose :  (see  the  form  2  Con.  Prec.,  Part  VII.,  No.  XLI., 
claiue  25，  p.  876.)  To  this  clause  it  will  be  proper  to  add, 
that  if  the  timber  so  felled,  or  the  money  ansmg  from  the  sale 
of  any  such  timber  shall  be  misapplied,  such  misapplication 
shall  be  accounted  as  waste;  but  with  a  proviso  that  do 
purchaaer  of  the  timber  shall  be  in  anvwise  prejudiced 
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thereby,  or  be  bound  to  see  to  the  applicfttion  of  the  porchaae 
moneys :  (uL  ib,) 

Power  to  cnt  doum  timber  during  minoritieM.^ ― Where  a 

Sower  is  conferred  upon  trustees  to  cut  down  timber 
nring  the  minority  of  anj  persons  beneficially  entitled 
to  the  devised  premises,  it ib  by  no  means  anfrequent 
to  extend  this  power  to  the  cutting  down  poUmrds,  cop- 
pices, and  underwoods,  provided  they  be  in  a  sufficient 
state  of  maturity,  or  in  a  state  of  decaj,  and  to  direct 
that  the  proceeds  of  the  sale  shall  be  applied  in  discharee 
of  incumbrances,  and  the  residue  (if  any)  invested  in  the 
purchase  of  other  lands,  to  be  settled  to  the  same  uses  as 
the  devised  premises,  and  that  in  the  meantime,  until mn, 
eligible  purcbase  can  be  found,  the  moneys  shill  be  mvested 
upon  sufficient  securities,  with  usual  powers  for  Tarjing  the 
•ame,  and  the  interest  and  diyidends  applied  for  the  benefit 
of  the  parties  beneficially  entitled  to  the  rents  and  profits  of 
the  devised  premises :  (see  the  form  ^  Con.  Free"  Part  VJLL, 
No.  XLI"  clause  26,  pp.  876,  877,  2nd  edit.) 

8.  Power  to  appoint  Bailiffs,  Agents,  and  Beceivert. 

A  power  to  appoint  bailiffs,  agents,  and  recmen  can  be 
rery  concisely  penned.  By  this  the  trustees  may  be  autho- 
rized to  appoint  bailiffs,  agenta,  and  receivers  for  the  purpose 
of  siding  them  in  carrying  out  the  execution  of  the  trusts^ 
and  to  allow  such  agents,  bailifis,  and  receivers  such  nlaries, 
or  other  reasonablo  compensation  for  their  serrices  as  the 
trustees  may  think  proper,  with  pjower  to  revoke  rack 
appointments  whenever  they  may  toink  fit  ；  (see  the  form 
2  Con.  Prec,，  Part  VII. ，  No.  XLL,  clause  27,  pp.  877, 87% 
2nd  edit.) 
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OF  THE  ABATEMENT  OF  LEGACIES  AND  THE  MAR- 

SHALLING  OF  ASSETS. 

I.  Or  THE  Abatxmsmt  of  Lboaciks. 
II.  Of  the  Mabshalloto  or  Assets. 


L  Of  tbx  Abatkmeztt  of  Lsoacixs. 

General  rule  as  to  (he  abatement  of  legacies  in  case  of  a 
deficienqf  of  assets,^ 一 Whenever  a  testator  designs  that  in 
the  event  of  his  assets  proying  msufficient  to  pay  the  whole 
of  his  legacies  in  full,  any  one  or  more  of  the  legatees  are 
to  have  a  preference  over  the  rest,  an  express  provision  to 
that  effect  must  be  inserted  in  the  will  (see  the  form  2  Con. 
Prec.,  Fart  VIL,  No.  XXIII.,  clause  9，  p.  759,  2nd  edit.) ； 
for  where  the  assets  are  sufficient  to  pay  the  debts  and 
specific  legacies,  but  not  the  general  legacies,  the  latter  will 
be  subject  to  abate  in  equal  proportioiu,  and  the  executor 
will  not  be  permitted,  as  in  the  case  of  debU,  to  show 
anj  preference  to  any  one  legatee  over  another,  or  eyen  to 

five  himself  a  preference  with  regard  to  his  own  legacy, 
ut  all  must  abate  equally  ：  (Toll.  £xor8. 347  ；  Wms.  Ezon. 
972,  2nd  edit.)  But  a  specific  legatee  does  not  abate  in 
proportion  with  the  other  legatees :  {Brown  v.  Allen, 1 Vem. 
31.)  Still,  it  appears,  that  if  a  testator  were  to  bequeath 
specific  legacies,  and  also  general  pecuniary  legacies,  and  to 
direct  that  such  pecuniary  legacies  should  come  out  of  his 
personal  estate,  or  words  tantamount,  then,  if  there  should 
turn  out  to  be  no  other  personal  estate  than  the  specific  lega- 
cies, tfaej  would  be  construed  to  have  been  intended  to  be 
subject  to  those  which  are  pecuniary  ；  otherwise  the  bequest 
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to  the  pecaniAXT  legatees  would  be  altogether  nngatorj : 
(Sayer  v.  S ^ぼ、 tre.  Cha.  393  ；  Wms.Exon.  972, 2nd  edit.) 
But  a  residuary  legatee  has  no  right  to  call  upon  le^tees 
of  anj  kind  for  an  abatement,  because  his  only  claim  is 
upon  the  surplus  after  the  whole  of  the  legacies  shall  have 
been  discharged,  bo  that  if  there  is  no  surplus,  his  claim 
does  not  arise :  {Fmintreau  y,  Pogmtz^ 1 Bro.  C.  C.  487  ； 
1 Rop.  Leg.  355,  2nd  edit.) 

Priority  in  time  of  payment  wSl  not  prevent  the  abatement  of 
the  legacies.^ The  circumstance  of  some  of  the lej 
having  a  pnoritj  in  time  of  payment,  will  have  no 
upon  the  rule  as  to  all  of  them  abating  ecjuall,  where 
assets  are  insufficient  ；  for  the  court  has  disclaimed  laying 
weight  upon  particular  words,  as  imprimis,  or  in  the  first 
place,  or  a  direction  as  to  the  time  of  payment  (LewU  t. 
Lewis^  2  Ves.  415)  ；  as  that  one  legacy  shall  be  paid  in 
three  months,  another  in  six,  and  another  at  the  ti ― 
mont  hs  end  ；  as  in  either  case  all  must  abate  rateablr  it i 
18  a  deneiencY  of  assets  to  discharge  the  whole  in 
(Blcwer  v.  Iiorret,  4  Ves.  421);  for  such  directionii 
only  the  order  in  which  it  occurred  to  the  testator  to  name 
the  objects  of  his  bounty,  and  affords  no  evidence  whateva" 
that  when  the  time  of  payment  arrives  all  are  not  to  be  paid 
equally,  and  are,  therefore,  in  perfect  accordance  with  the 
presumed  intention  that  all,  according  to  their  order  in 
time,  shall  be  equally  paid :  (Johnson  v.  CkUd^  4  Hare, 
87.) 

Rtde  as  to  abatement  holds  only  cu  between  volunteers^] 一 
The  rule  with  respect  to  abatement  holds  only  with  respect 
to  volunteers  ；  for  if  there  be  any  valuable  consideration 
for  the  testamentary  gift,  as  where  a  general  legacy  is  mwca 
in  consideration  of  a  debt  owing  to  the  legatee,  or  of  the 
relinquishment  of  a  right,  claim,  or  interest  tipon  the  tes- 
tator's estates,  as  a  right  of  dower  for  instance  (^DaveMU  r. 
FUtclur^  AmbL  444),  such  legatee  will  be  entitled  to  a 
preference  of  pa^rmeot  over  the  general  legacies  which  are 
mere  bounties  (Ir.  £q.，  b.  4,  pt. 1， ch.  2,  s.  2  ；  Wms. 
Exors.  976,  2iid  edit.)  ；  and  this  advantage  extends  to  the 
entire  Icfj^ucy,  although  it  should  exceed  the  value  of  the 
right  or  interest  relinquished  by  the  legatee.  Bat  it  is 
requisite  that  the  right  released  should  be  an  actual  sob- 
sisting  right  at  the  time  of  the  testator's  death  ；  and  sodi 
M  might  be  enforced  against  him  ；  therefore,  where  a  tes- 
tator bequeathed  to  certain  creditors,  who  had  accepted  (tf 
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him  a  composition  of  ten  shillings  in  the  pound,  sums  equal 
to  tbe  residue  of  their  debts,  it  was  held  that  the  sense  of 
moral  obligation  which  had  induced  this  act  did  not  confer 
on  the  legatees  any  superiority  of  claim  over  the  other  lega- 
tees : (JJoppin  V.  Coppin,  2  r.  Wma.  292.) 

Object  for  which  the  legacy  is  given  will  form  no  ground 
for  abatement  as  between  volunteers,] 一 As  between  volanteen 
the  particular  object  for  which  a  lesncy  is  given  will  afford 
no  ground  for  its  not  abating;  equally  with  the  rest  upon  a 
deficiency  of  assets.  Thus  legacies  to  executors  for  their 
care  and  trouble  (Heron  v.  Heron^  2  Atk.  121)，  or  to 
£riendB  for  the  purchase  of  mourning  rings  (Apreece  v. 
Apreece^ 1 Ves.  &  Bea.  364),  or  to  servants  (Wma.  Exora. 
978,  5th  edit.),  or  to  charities,  are  not  to  be  preferred  to 
any  other  legacies;  neither  is  the  wife  of  a  child  of  a  tes- 
tator in  any  better  predicament  in  this  respect  than  a  mere 
stranger :  (Blower  v.  Morreti,  2  Ves.  sen.  420.)  And  an 
Annuitv  chargeable  on  the  personal  estate  is  regarded  in  the 
same  light  as  a  general  legacy,  and  must  abate  with  the  rest 
of  the  general  legatees :  、！ lume  v.  Edwards,  3  Atk.  693.) 

As  to  power  of  testator  to  confer  a  preference  of  payment,'] 
~ But  notwithstanding  anjr  directions  by  a  testator,  with 
re8|)ect  to  priority  in  the  lime  of  payment  of  legacies,  will 
be  insu 伍 cient  to  prevent  such  legacies  from  abating  pro- 
portion ably  with  the  other  generallegacies  upon  a  denciency 
of  assets,  the  testator  may,  nevertheless,  provided  he  make 
use  of  such  expressions  as  to  leave  no  aoubt  as  to  his  real 
intent,  give  one  general  legatee  a  preference  over  another, 
as  well  in  amount,  as  in  the  time  of  payment  ；  as  in  a  case 
{Marsh  V.  Marsh,  2  P.  Wms.  668)  where  a  testator  gave 
legacies  to  his  two  sons  and  his  daughter,  with  a  proviso 
that  if  the  assets  should  fall  short  for  tbe  satisfaction  of  those 
lesades,  his  daughter  should,  notwithstanding,  be  paid  her 
full  legacy,  and  tbe  abatement  be  borne  proportionably  by 
the  legacies  to  tbe  sons  only. 

To  confer  a  preference  the  terms  must  he  plain  and  unequi- 
poeal.] 一 But  to  confer  this  preference  the  terms  of  the  will 
must  be  clear,  pi&in,  and  unequivocal ； for  if  the  ezpressiona 
are  at  all  ambiguous,  and  do  not  mark  the  testator's  inten- 
tion with  sufiicient  certainty,  no  such  preference  will  be 
allowed.  Hence,  it  is  not  sufficient  that  a  testator  gives  a 
direction  as  to  a  general  legacy  to  his  wife,  that  it  snail  be 
paid  immediately  after  his  death  out  of  the  first  moneys 
tbat  thall  be  received  by  bis  executors :  (Blower  Morrettj 
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2  Ves.  sen.  420.)  And  where  a  testator  gave  his  penoml 
estate  to  executon  in  the  first  place  to  pay  debts,  funeraLi 
and  testamentary  expenses  ana  legacies,  and  in  the  next 
place  legacies  to  three  persons,  B"  C"  and  D.，  with  legal 
interest  for  three  months  after  his  death  ；  and  afterwards  to 
raise  and  set  apart  three  aum，  of  money,  to  be  applied  as 
therein  mentioned,  upon  a  question  of  abatement,  the  court 
declared,  upon  the  principle  before  stated,  that  none  of  the 
legades  were  entitled  to  priority  of  payment,  and  tlut 
therefore  all  of  them  must  abate  proportionablj :  {Beettm 
V.  Booth, 1 Mad.  161.) 

As  to  tegaciet  made  payable  out  of  a  specified fmd.'] 一 But 
where  legacies  are  charged  upon  and  made  payable  out  of 
an ァ certain  specified  fund,  then,  althoucrh  the  leemtees  must 
abate  amongst  eadi  other  in  case  the  hind  shotud  tarn  out 
insufficient  to  pay  them  all  in  full,  they  will  in  no  wise  be 
compelled  to  abate  with  the  other  general  legatees  ；  and  m 
this,  88  in  the  preceding  cases,  the  testator's  intent  is  the 
principle  by  which  the  court  is  guided  ；  for  it  is  inferred 
that  a  testator,  in  referring  to  the  specific  parts  of  his  estate 
for  pavment  of  particular  legacies,  intended  those  legades 
a  preference  to  otbera  he  had  not  so  secured :  (^RoberU  r, 
Roberts^  4  Ves. 150  ；  Acton  v.  Adon^ 1 Mer. 178  ； 1 Eop, 
Leg.  316,  3rd  edit.  ；  Wma.  Exors.  980,  2nd  edit.) 

^As  to  specific  legacies.l ― With  respect  to  specific  legatees, 
although  they  cannot  be  called  upon  to  abate  as  long  as  any 
assets  not  specifically  bequeathed  remain  unappropriated 
to  payment  of  debts,  still,  if  the  general  assets  proye 
insufficient  for  that  purpose,  they  miut  abate  in  proportioD 
to  the  yajue  of  their  individual  legacies  (^Heme  v.  Eawards^ 

3  AtL  693  ；  2  Fonbl. £q.  377)  ；  for  thouffh  not  liable  to 
abate  with  general  legatees,  still,  where  me  assets  prove 
deficient,  specific  legatees  are  liable  to  abate  ftmongit  each 
other  {Roberts  v.  Pocock,  4  Ves.  160)  ；  otherwise  some 
of  the  specific  legatees  might  be  callea  upon  to  contnbnie 
more  than  a  just  proportion,  and  thus  confer  an  unfior 
preference  upon  the  others,  all  of  whom  are  equally  bound 
to  BUfltain  theirportions  of  the  charge :  (see 1 Bop.  Leg. 
313,  3rd  edit.  ；  Wms.  Exors.  980，  981，  Sod  edit.) 

IL  Of  tbb ICabshaluxo  of  Asms. 

General  nde  as  to  the  marshalling  of  aueti.]  一  With 
respect  to  the  manhaUing  of  aaeeU  it  has  long  been  an 
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established  princi[4e  of  equity,  that  every  claimant  upon  the 
aaaetfi  of  a  deceased  person  shaU  be  satisfied  so  fiir  as  such 
assets  can,  bj  any  mode  of  arrangement  condflteat  with  the 
respective  claims,  be  ap{)iied  in  satisiaction  thereof  ；  hence, 
where  there  are  two  (Uaimaats,  and  one  of  them  has  more 
than  one  fand  to  resort  to,  and  the  other  claimant  only 
one,  the  first  claimant  will  be  compelled  to  resort  to  that 
fund  on  which  the  second  has  no  lien,  where  such  a  course 
becomes  necessary  for  the  satisfaction  of  both  the  claims  : 
iGibMO*  V.  Seagreny  20  Beav.  €14.)    Thus,  if  there  is  a  debt 
due  to  the  King,  a  court  of  eqaitv  will  marshal  the  assets 
by  directing  it  to  be  paid  out  of  the  real  estate,  so  that  the 
other  creditors  maj  have  satisfaction  out  of  the  personal 
estata : (1 Ventr.  445.)    And  in  like  manner, 冒 £ere  the 
deceased  died  before  the  act  3  &  4  Will. 4,  c. 104,  came 
into  operation,  if  a  specialty  creditor,  whose  debt  9?a8  a lien 
on  the  real  estate,  received  satisfaction  out  of  the  personal 
assets,  a  simple  contract  creditor,  who  bad  no  other  fund 
thiftn  the  latter  to  resort  to,  was  allowed  to  stand  in  the 
place  of  the  specialty  creditor  as  against  the  real  assets,  so 
far  M  the  latter  should  have  exhausted  the  personal  estate 
in  payment  of  his  specialty  debt  (Selby  v.  Selby,  4  Kuss. 
341 ； Toll.  £zor8. 419) ;  and  the  rme  was  exactly  the  same 
frith  respect  to  real  assets  devised  as  to  those  descended  ： 
(Jd,  ib.)   And,  it  seems,  that  if,  since  the  above-mentioned 
act  of さ &  4  Will. 4,  c. 104，  came  into  operation,  and  by 
which  the  real  estate  is  made  liable  to  simple  contract  debto, 
a  aimple  contract  creditor  should  receive  satisfaction  out  of 
the  personal  estate,  and  thereby  exhaust  it,  that  the  legatees 
would  be  allowed  to  stand  in  his  place  as  against  the  real 
asaeta  which  have  descended  (Wme.  £xon.  1552,  5th 
edit.)  ；  for  wherever  there  is  a  deficiency  created  in  the 


interposes,  and  directs  that  the  legatees  who  have  only  the 
personal  fund  to  resort  to,  shall  stand  in  the  place  of  those 
creditors  who  have  been  paid  out  of  tbe  personal  assets. 
But  this  equity,  so  far  as  relates  to  general  legacies,  only 
extends  as  against  the  lands  descended  {Keding  v.  Broum, 
5  Ves.  359),  and  not  as  against  the  lands  devised,  whether 
such  lands  be  devised  specifically,  or  comprised  in  a 
general  devise  of  the  residue  of  the  testator's  real  estate 
(^Mirehoute  v.  Scarf e、  2  &  Cr.  695),  unless  the  binds  be 
expressly  charged  with  debts  ；  but  if  so  charged,  then  tbe 
aflsets  will  be  marshalled  ；  for  lands  so  charged  are  applicable 
to  the  payment  of  debts  before  general  pecuniary  legacies : 
\SurUe9  y.  Packing 19  fieav.  406.) 


[p.  C. 一 vol.  11.] 
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As  to  specific  legacies  J] ~> With  respect  to  specific  legacies 
the  rule  appears  to  be,  that  the  assets  shall  be  io  far  mar- 
shalled against  the  devisees  of  the  real  estate,  as  thai  upon 
the  laiiure  of  the  general  personal  estate,  the  devisee  and 
specific  legatee  shaO^  each  in  proportion  to  tbeir  respective 
gifts,  contribute  to  the  payment  of  the  specialtj  debt: 
(^Gervii  v.  Gervis, 14  Sim.  654.) 

Assets  nuxrshalled  in  favour  of  legatee  where  some  are 
charged  on  real  estate,  and  others  not  so  ekar^seL'] >~ Assets 
will  also  be  marshalled  in  favour  of  legatees  where  one 
or  more  lee:acies  are  charged  on  the  real  estale,  and  there 
is  another  legacy  which  is  not  so  charged,  in  which  case  the 
legatee  whose  legacy  is  not  so  charged,  will  stand  in  the 
place  of  the  former  legatees  to  be  satisfied  oat  of  the  real 
assets :  (Bonner  v.  Bonner,  3  Ves.  379.)  Neither  if  there 
any  distinction  between  the  case  of  a  class  of  l^ades,  and 
a  case  of  individual  legacies  ；  for  the  court  presaines  that 
the  testator's  intention  in  charging  the  lands  is,  tlut  all  the 
legacies  shall  be  paid  in  fall : (Scales  v.  CoUaUf  9  Hare, 
656  ；  Wms.  Exors.  1156，  note  k.) 

Assets  will  not  be  marshalled  in  favour  of  a  eharikibie 
bequest.'] ― A  court  of  equity  will  not  marshal  assets  in 
favour  of  a  charitable  bequest,  so  as  to  give  it  efiect  out 
of  the  personal  assets,  it  being  void  so  far  as  it  touches  anj 
interest  in  land  or  in  things  savouring  of  the  realty: 
{SturgeY.  Dimsdalt^  6  ib.  462.) 
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CHAPTER  IX. 

GHABITABLE  USES. 

It  seems  that  gifts  in  mortmain  were  prohibited  by  Magna 
Charta^  yet  that  no  restraint  whatever  was  imposed  upon 
deyising  limds  to  charitable  uses  by  the  Statute  of  Wills 
(32  Hen.  8,  c. 1， explained  by  statute  34  &  35  Hen.  8，  c.  5), 
and  the  statute  43  Eliz.  c.  4，  even  tended  to  encourage  dis- 
positioDB  of  this  kind :  (Attorney -  General  v.  Burdett,  5  Ves. 
755.)  But  as  devises  to  charitable  uses,  like  all  other  gifls 
of  lands  in  mortmain,  rendered  the  property  for  ever  un- 
alienable, great  public  inconvenience  must  eventually  have 
ensued  if  dispositions  of  this  kind  had  been  carried  on  to  any 
considerable  extent  ；  which  in  course  of  time  became  so 
obvious,  that  the  Legislature  at  length  thought  proper  to 
interfere  and  put  a  proper  check  upon  gifts  of  this  nature. 
Thu  was  earned  into  effect  by  the  statute  9  Geo.  2,  c.  36， 
commonly,  though  not  very  accurately,  called  "  the  Statute 
oi  Mortmain." 

Statute  of  Mortmain^  9  Oeo,  2,  c.  36.] 一 This  statute,  after 
reciting  that  gifts  or  alienations  in  mortmain  were  prohibited 
by  Magna  Charta,  and  divers  other  wholesome  laws,  as  pre - 
juoicial  to,  and  against  the  common  utility,  nevertheless  the 
public  mischief  had  greatly  increased  hj large  and  impro- 
vident alienations  or  dispositions  made  by  lansuisning  or 
d3nDg  persons,  or  by  other  persons,  to  uses  called  charitable 
uses,  to  take  place  after  their  deaths,  to  the  disherison  of 
their  lawful  heirs,  for  remedy  whereof  it  is  enacted  that  from 
and  after  the  24th  day  of  Jirne,  1736,  no  manors,  lands, 
rents,  tenements,  advowsons  or  other  hereditaments,  cor- 
poreid  or  incorporeal,  whatsoever,  nor  any  sum  or  sums  of 
money,  goods,  chattels,  stock  in  the  public  funds,  securities 
for  money,  or  any  other  personal  estate  whatsoever  to  be 
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laid  out  and  cUaposed  of  in  the  purchase  of  any  】ands<  tene- 
ments  or  hereditaments,  shall  be  given,  granted,  aliened, 
limited,  released,  assigned,  transferred  or  appointed,  or  in 
anywise  conveyed  or  settled  to  or  upon  any  person  or  per- 
sons, bodies  politic  or  corporate,  or  otherwise  for  any  estate 
or  interest  whatever,  or  any  ways  charged  or  incumbered  bj 
any  person  or  persons  whatsoever,  in  trust,  or  for  the  benefit 
of  any  charitable  uses  whatsoever,  unless  such,  sift,  convey- 
ance, appointment  or  settlement  of  any  sach  lands,  tenements 
or  hereditaments,  sum  or  sums  of  money,  or  other  personal 
estate  (other  than  stock  in  the  public  funds),  be  nuide  bj 
deed,  indented,  sealed  and  delivered  in  the  presence  of  two 
or  more  credible  witnesses,  twelve  calendar  months  at  the 
least  before  the  death  of  such  donor  or  grantor  (Including 
the  days  of  execution  and  death),  and  be  enrolled  in  the 
High  Court  of  Chancery  within  six  calendar  months  next 
after  the  execution  thereof  ；  and  unless  such  stock  be  trans- 
ferred in  the  public  books  usually  kept  for  the  transfer  of 
stock,  six  calendar  moDths  at  least  before  the  ileath  of  such 
donor  or  ^aDtor  (including  the  days  of  transfer  and  death), 
and  unless  the  same  be  made  to  take  effect  in  possession  for 
the  charitable  use  intended  immediately  from  the  making 
thereof,  and  be  without  any  power  of  revocation,  trust,  con- 
dition, limitation,  clause  or  agreement  whatsoever,  for  the 
benefit  of  the  donor  or  (grantor,  or  of  any  other  person  or 
persons  claiming  under  him :  (sect. 1.) 

By  the  three  next  sections  (2, 3，  and  4)，  the  act  is  declared 
not  to  extend  to  purchases  for  a  valuable  consideration 
actually  and  bona  fide  made  ；  nor  to  dispositions  to  or  in  trust 
for  either  of  the  two  Knglish  Uiuvenities,  or  for  the  Colleges 
of  Eton,  Winchester,  or  Westminster,  for  the  better  support 
of  the  scholars  opon  the  foundation  of  the  same  Colleges  ；  or 
to  the  dispoeition  of  any  real  or  personal  estate  in  Scotlaad. 

Wliai  particular  kinds  of  property  are  witkm  the  scope  amd 
operation  of  the  oc/.] 一  With  respect  to  the  kind  of  propertj 
prohibited  to  be  given  by  will  to  charities,  it  is  quite  clesr 
that  copyholds,  and  even  leasehold  estates  for  yean,  are 
within  the  operation  of  the  act,  which  in  fact  comprehends 
every  species  of  property  which  savours  of  the  realty :  {ffwete 
V.  Chapmati,  4  Ves.  542.)  So,  also,  moneys  secured  upon 
turnpike  tolls  (Knapp  v.  WiUiams^  4  Ves.  490),  shares  in  the 
Grand  Junction  Waterworks Companv  (  Wart  v.  CumbeHattd, 
25  L.  T.  Rep.  138),  or  hy  an  assiflrnment  of  poor  nUas, 
or  county  rates  {Fiuck  v.  8juire、 10  Ves.  41),  or  any  money 
secured  upon  mortgages  of  real  property  of  every  kind  or 
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description,  whether  corporeal  or  incorporeal,  and  whether 
consisting  of  a  freehold,  or  of  a  mere  chattel  interest 
(Attorney-  General  v.  Earl  of  Winehelsea,  3  Bro.  C.  C.  373), 
moneys  secured  by  rates  levied  under  a local  act  for  building 
a  town-hall,  and  recoverable  by  distress  {Thompson  v.  Kemp- 
wn、  23  L.  T.  Rep.  136),  and  even  judgment  debts,  so  far  as 
they  operate  as  an  actual  charge  upon  the  land,  will  come 
within  the  scope  and  operation  of  the  act :  {Negus  v.  CouUer^ 
Wms.  Exors.  778，  2nd  edit.)  In  Hawse  v.  Chapman^  above 
referred  to,  it  was  held  that  a  devise  of  canal  shares  was 
within  the  statute,  which,  upon  the  same  principle,  would 
seem  also  to  include  railway  shares  ；  but  in  a  more  recent 
case  (/fe  LanghanCs  will,  22  L.  T.  Rep.  63)，  a  distinction 
was  taken  between  a  gift  of  the  shares  themselves,  and  of  a 
man  of  money*  secured  by  way  of  mortgage  upon  the  same 
shares.  In  the  case  last  alluded  to,  A.  by  will  gave  to  a 
charity  canal  shares,  which  were  declared  by  act  of  Parlia- 
ment to  be  personal  estate,  and  also  a  sum  of  money  secured 
by  mortgage  of  tolls  of  the  same  canal,  the  gift  of  the  shares 
was  held  to  be  good,  but  the  becjuest,  as  in  the  mortgage  of 
such  shares,  was  held  to  be  withm  the  Statute  of  Mortmain. 

What  kind  of  intereits  do  not  come  within  the  operation  of 
the  acf] 一 It  appears  to  have  been  established  by  several  of 
the  more  moaern  decisions,  that  such  shares  held  under 
public  companies  as  do  not  savour  of  the  realty,  will  not  fall 
within  the  scope  of  the  act,  and  this  the  more  particularly 
as  most,  if  not  all  the  acts  of  FarHament  hy  which  these 
companies  are  constituted,  negative  in  the  most  express  and 
positive  terms  the  qualities  of  real  estate  froiD  being  appli- 
cable to  the  shares  ；  and  by  the  7th  section  of  the  Companies 
CoDBobuation  Act  (8  Vict.  c. 16),  it  is  expressly  declared 
" that  all  shares  in  the  undertaking  shall  be  personal  estate, 
md  transmissible  as  such,  and  shall  not  be  in  the  nature  of 
real  estate."  Thus  it  has  been  held  that  the  shares  in  a 
gas-light  company  (Spurling  v.  Parker^  d  Beav.  450),  and 
of  shares  in  a  dock  company  (Hilton  Girard,  De  Gex  & 
Sm. 183),  and  policies  of  assurance  by  which  the  directors 
engage  to  pay  out  of  the  funds,  are  not  considered  as  savour- 
iDg  cf  the  realty,  although  in  the  latter  instance  the  assets 
of  the  assurance  company  consist  in  part  of  real  estate  : 
(March  v.  Attorney- General^  5  Beav.  433.)  In  Hilton  v. 
Gtrard,  also  (above  referred  to),  whicn  aroee  out  of  a 
bequest  of  shares  in  the  London  Dock  Company  and  West 
India  Dock  Company,  Sir  J.  Knight  Bruce,  V.  C,  said :  "  I  am 
of  opinion  that  stock  in  the  incorporated  companies  in  qncs- 
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tion,  in  which  the  sbarebolden  are  interested  in  the  profits 
to  be  made,  is  not  considered  as  *  estate,  interest,  or  heredi- 
taments*  within  the  meaning  of  the  act  of  Kin 多 George  tbe 
Second."  The  stock,  therefore,  entitled  "  East  India  StcK^，， 
has  been  clearly  held  not  to  be  witnm  its  operalioD :  (^AUor^ 
uey- General     Giles,  5  L.  J.  (N.  S.)  44,  CL) 

Am  to  testator^s  lien  on  lands  sold  for  his  unpaid  pwrcka»e 
money.]  —It  has,  however,  been  determined  that  where  a 
testator  who  has  bequeathed  all  his  personal  estate  to 
charities,  aAerwarda  contracts  to  sell  any  of  his  laada,  the 
equitable  Ilea  which  he  has  upon  the  property  sold  for  his 
unpaid  purchase  moneys  will  be  an  interest  in  lands  within 
the  meaning  of  the  mortmain  act,  and  will  not  pass  with  the 
rest  of  the  personal  estate :  {Harriion  v.  Harrwm, 1 Rusb. 
&  Myl.  71.J 

The  purchase  money  upon  a  tale  of  real  property  is  an 
interest  Mavouring  of  the  realty  within  the  meanuig  of  the  orL] 

The  purchase  moneys  to  which  the  testator  is 幼 titled 
upon  a  sale  of  his  real  estate,  is  an  interest  in  the  reahj 
within  the  meaning  of  the  act:  (Trustees  of  the  British 
Museum  v.  WMe，  2  Sim.  &  Stu.  595.)  Still,  if  a  pecuniary 
gift  to  a  charity  is  charged  partly  upon  real,  and  partly  upon 
personal  estate,  it  will  be  good  pro  tanio,  or  in  other  words. 
It  will  be  good  as  far  as  the  charge  on  the  penonaltr  ex- 
tends, but  void  as  to  the  charge  upon  tbe  lands :  (  WaiU  t. 
Wedbj  6  Mad.  71.) 

Freemen  of  London  may  devUe  lands  in  mofimam.2 ~ Tlie 
Statute  oi  JVLortmain  does  not  applj  to  lands  situate  within 
the  city  of  London  which  belong  to  freemen  of  that  city,  as 
they,  by  the  custom  oi  London,  are  authorized  to  devise  tnj 
lands  they  possess  within  its  limits  to  any  charitable  uses 
they  think  proper :  {Middletm  t.  CcUer,  4  Bro.  C.  C.  409; 
Bac.  Abr.  Custom  of  London  (A.)  ；  Wins.  Exwg.  780,  2nd 
edit.) 

Mortmain  act  how  far  heal  in  Us  operation,"] With  respect 
to  the  lands  to  be  devised,  it  must  be  observed  that  the 
mortmnin  act  is  local  in  its  operation,  and  consequently  it 
does  not  prohibit  dispositions  of  real  estate,  or  penonal 
property  connected  with  real  estate,  or  other  things  BaTOuring 
of  the  realty  in  Ireland  (Campbell  y.  Lard  Radnor^ 1 &a 
C.  C.  272),  or  in  the  West  Indies  (Atton^'General 
Stewart,  2  Mer.  143),  or  to  lands  in  New  South  W«1«b 
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( Whicker  Y.  Hume^ 18  L.  T.  Rep.  325)，  or  to  any  other 
of  our  colonial  possessions.  But  the  convene  of  this  rule 
does  not  hold;  for  bequests  of  personal  estate  connected 
with  real  estate  in  England,  or  to  be  laid  out  in  the  purchase 
of  liinds  in  Ireland,  or  in  an7  of  our  colonies,  for  cnari table 
uses,  will  come  within  tbe  mortmain  act,  and  be  void  ac- 
cordingly. And  notwithstanding  the  exception  of  the  mort- 
main  act  with  respect  to  lands  in  Scotland,  money  directed 
to  be  laid  out  in  lands,  or  in  any  heritable  securities,  in  that 
country,  will  come  within  the  pro-visions  of  the  act に (ilfac- 
miofth  V.  Townsend^ 16  Ve«.  830.)  And  where  a  Scotchman 
by  his  will  in  the  English  form,  made  in  England,  gave  the 
residue  of  his  personal  estate  to  trustees,  of  whom  some,  but 
not  all,  were  resident  in  Scotland,  upon  trust  to  lay  out  the 
same  in  the  purchase  of  lands,  or  rents  of  inheritance  in  fee 
simple,  for  Ine  intent  expressed  in  an  instrument  bearing 
even  date  with  his  will,  and  by  that  instrument  he  directed 
the  trustees  oi  bts  will  to  pay  the  rents  annually  to  certain 
other  trustees,  who  were  at  all  times  to  be  persons  residing 
within  twenty  miles  of  Montrose,  to  be  by  them  applied  to 
the  relief  of  the  indigent  ladies  of  Montrose,  or  within 
twenty  miles  of  that  town,  it  was  holden  by  Lord  Lyndhurst, 
and  afterwards  by  the  House  of  Lords,  that  the  bequest  was 
void  under  the  statute :  {Attorney- General  v.  Mill,  3  Russ 
328  ；  2  Dow.  &  CI.  393.) 

Bemiests  of  personal  estate  to  charitiet  trill  generally  be 
good.] 一 A  bequest  to  charities  payable  out  of  personal 
estate  will  generally  be  good,  provided  it  be  not  directed  to 
be  laia  out  in  the  purchase  of  lands  ；  but  if  given  for  that 
purpose  it  will  then  come  within  the  very  words  of  the  act, 
aod  even  a  bare  recommendation  to  purchase  lands  will  be 
consiaered  aa  imperative  as  a  direct  command  to  that  effect: 
(Attorney- General  v.  Daviea,  9  Ves.  546.)  It  seems,  how- 
ever, that  if  an  option  be  given  to  the  trustees  either  to  lay 
out  the  money  in  buying  lands,  or  to  invest  it  in  the  funds, 
it  will  be  unaffected  by  the  statute  {Loresby  v.  HolUns,  Amb. 
212)  ；  but  if  the  ultimate  direction  is  the  purchase  of  lands' 
ft  mere  direction  that  the  moneys  shall  be  invested  in  the 
funda  until  an  eligiole  purchase  can  be  found  will  be  insuffi- 
dent  to  protect  the  bequest  from  the  operation  of  the  statute  ： 
(Pritchard  v.  Arbouin,  3  Russ.  458.)  Still,  if  the  object  of 
the  charitj  can  be  accomplished  without  purchasiog  land, 
the  bequest  ma;^  be  effectual ； as,  for  example,  where  per- 
sonal estate  is  given  for  the  perpetual  endowment  of  a  school, 
the  bequest  may  be  supported,  for  it  does  not  follow  that 
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land  most  necessarily  be  bought  for  the  purpose,  aa  the  same 
object  might  be  attained  hj  renting  premiaes,  or  the  master 
might  carry  on  the  school m  his  own  house  :  {^A.trkbank  v. 
Hudson,  7  Pri.  221  ；  Hill  v.  Jones,  23  L.  T.  Rep.  523 :  see 
form  of  bequests  of  sums  of  monej  to  schools,  and  other 
charitable  institutions,  2  Con.  Prec,  Fart  VII.,  sso,  JlXIV.j 
clauses  2  to 10，  p.  765,  2nd  edit.) 

A  bequest  to  repair  or  rebuild  premises  already  in  mortmain 
is  not  within  the  act.] 一 A  bequest  of  money  directed  to  be  laid 
out  in  building  or  repairing  that  which  ls  already  in  mort- 
main will  also  be  supported  ；  as  in  or  towards  rebuilding  a 
church,  or  repairing  a  free  chapel,  or  a  parsonage  house, 
or  a  school  house,  or  in  repairing  any  building  devoted  to 
charitable  purposes  ；  for,  as  no  additional  land  is  tlierebj 
converted  into  mortmain,  none  of  these  gifts  oome  within 
the  operation  of  the  mortmain  act :  (^Attorney- Oeneral  t. 
Parsons^  8  Yes. 186  ；  see  the  form  of  a  bequest  of  this  kind, 
2  Con.  Prec.,  Part  VII.,  No.  XXIII.,  clauses  3  and  6, 
pp.  758, 759,  2iid  edit.  ；  id,  ib.  No.  XXV.,  daiues 1 and  2, 
pp.  767,  768.) 

Whether  a  bequest  to  he  applied  in  discharge  of  incKm- 
brances  comes  within  the  operation  of  the  actJ] 一 But  it  seems 
that  a  direction  annexed  to  a  pecuniary  bequest  to  charities 
that  it  shall  be  applied  in  dischar^  of  existing  incumbnnoes 
charged  upon  charity  property,  will  be  considered  as  appro- 
priating to  the  charity  a  new  interest  in  land  within  the 
meaning  of  the  act  ；  as  where  a  bequest  was  made  of  a  sum 
of  money  to  be  applied  in  paying  off  a  mortgage  debt  on 
a  meeting-house,  it  was,  for  the  reasons  above  mentioned, 
decided  that  the  bequest  could  not  be  supported  {Corbfny, 
French,  4  Ves.  418)  ；  and  the  circumstance  that  the  cnmm 
is  a  mere  equitable  incumbrance  will  in  no  wise  vary  toe 
rule :  ( Waterh<nue  v.  Holmes, 1 Sim.  162.) 

Mortmain  act  cannot  he  evaded  by  a  secret  truft.^ ~~ Ndtlier 
oan  the  operation  of  the  mortmain  act  be  evaded  hj  a 
secret  trust,  and  a  tcstator'B  heir  may  compel a  devisee  to 
dbclose  any  promise  which  he  may  have  made  to  a  testator 
with  respect  to  devoting  the  devised  lands  to  any  charitable 
purposes :  {Paine  Hail, 18  Ves.  475.)  And  if  the  devisee 
should  deny  that  he  has  ever  made  a  promise  of  the  kind, 
extrinsic  evidence  still  may  be  admitted  to  prove  the  fact 
(Edwards  v.  Pik ち 】 Cox, 17)  ；  and  if  such  secret  trust  cun 
by  any  means  be  established,  it  will  be  sufficient  to  vacate 
the  devise,  and  thus  let  in  the  title  of  the  heir  at  law. 
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Hew  far  the  ey  pre9  doctrine  u  appUeMe  to  charitable 
heqttesU.'] 一 Where  charity  is  the  general  object  of  the 
bequest,  it  will  not  fail  altogether  on  account  of  the  charity 
to  which  it  was  devoted  haying  ceased  to  exist,  or  a  refiisai 
to  accept  tbe  proferred  bounty  ；  or  even  where  the  object 
of  tbe  charity  is  contrary  to  law,  or  to  the  establisned 
religion  of  the  land  ；  for  in  all  cases  of  this  description  it  will 
devolve  upon  the  Crown  to  appoint  the  fund,  by  sign  manual 
sent  to  tne  Attorney-Genenu,  to  other  charitable  purposes 
eorresponding  as  nearly  as  may  be  to  tbe  testator's  original 
intention :  (Attomey-  Uenerdl  v.  Glasgow  College, 10  Jur. 
676.) 

Oharity  should  be  properly  described^  for  if  too  vaguely 
expressed  it  mil  fail  altogether.^ The  object  of  the  charity 
should  be  clearly  expressed,  so  m  to  leave  no  doubt  what* 
ever  as  to  what  the  testator's  intention  upon  the  subject 
really  was  ；  for,  notwithstanding  the  liberal  construction 
that  has  been  allowed  in  the  case  of  bequests  of  this  kind, 
，！ lere,  when  the  evident  object  of  the  bequest  has  been 
chmrity,  the  bequest  has  been  allowed  to  take  effect  as  nearly 
as  circumstances  would  admit  of,  when  it  could  not  possibly 
be  carried  out  to  the  very  letter,  still,  instancefl  hare 
occurred  where  tbe  bequest  has  been  held  to  be  alto* 
getfaer  inoperative^  in  consequence  of  the  langni^e  of  the 
will  being  so  vague  or  ambignous  as  to  render  it  impos- 
tible  to  ascertain  what  persons  were  to  be  the  actual  objects 
of  the  intended  charity  ；  as  in  the  case  of  a  bequest  to  the 
Bishop  of  Durham  "  to  aupa$e  of  to  such  objecU  of  benevo- 
lence and  liberality  as  he  should  approve,^*  which  was  con- 
sidered too  vaffue  to  amount  to  a  charitable  bequest,  and 
therefore  the  bishop  was  holden  to  be  a  trastee  for  the 
testator's  next  of  kin :    (Morrice      Bishop  of  Durham^ 
9  Ves.  408  ；  S.  C. 10  ib.  5S2.)   And,  upon  the  same  prin- 
ciple, it  was  subsequently  determined  that  a  bequest  for 
such  charitable  or  other  purpose  as  the  trustees  should 
think  fit,  was  altogether  void  for  uncertainty :  {EUia  t. 
Sdby,  7  Sim.  352.)   And  where  a  testatrix  declared  that 
she  wished  certain  moneys,  which  she  specified  "  to  he  given 
in  private  chariiy,"  Sir  Thomas  Plumer  held  that  the  word き 
dia  not  create  such  a  trust  as  could  be  carried  into  effect. 
The  chanties  recognized  by  the  court  were  public  in  their 
nature,  and  such  as  the  court  could  see  to  the  execution  of  ； 
bat  here  the  disposition  was  confined  to  private  charity, 
assisting  inoinduals  in  distress  was  private  charity  ；  but 
inch  a  purpose  could  not  be  executea  by  the  court,  or  by 
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the  Crown :  (Ommamey  v.  Butcher^  Turn.  &  Ross.  290.) 
And  in  a  still  more  modem  case  {Kendall  t.  Grander, 
6  Beav.  300),  Lord  Langdale,  Master  of  the  RolLs  held 
that  a  bequest  to  trustees,  for  the  relief  of  domestic  distpt-ss, 
assisting  indigent  but  deserving  inoividuala,  or  encouraging 
undertaldn^  of  general  utility,  to  be  altogether  Toia  as  a 
charitable  oequest. 

jis  to  title  of  the  charity.'] 一 If  the  testator  creates  an 
original  charity,  it  will  be  proper  to  state  by  what  deno- 
mination the  charity  is  to  be  distinguished :  (see  the  form 
2  Con.  Prec,  Part や 11"  No.  XXIU.,  clause  4，  p.  75 も 2sd 
edit.  ；  id,  ib.  No.  XXV.,  clause  6,  p.  768.) 

It  should  be  stated  in  what  manner  the  iium«ys  begneaiked 
are  to  be  paid,  invested,  and  applied,'] 一 It  will  be  proper  also 
in  most  instances  to  direct  into  whose  hands  the  moneys  are 
to  be  paid,  or  in  what  manner  the  moneys  are  to  be 
inTestea  and  applied.    If  the  investment  is  to  be  made  by 
trustees,  the  trusts  should  be  declared  in  the  same  manner 
as  investments  for  other  purposes  ；  and  where  the  trustees  are 
to  be  empowered  to  vary  securities,  the  powers  should  be 
limited  in  like  manner  (hs  to  which  see  ante,  p.  868  ；  see 
the  form  2  Con.  Prec.,  Part  VII.,  No.  XXUI.,  cUuse  2, 
pp.  757,  758,  2nd  edit.)  ；  and  it  should  then  be  declared  in 
what  manner  the  fund  is  to  be  applied :  (see  the  form 
id,  ib.  clause  3，  p.  758.)    Where  moneys  are  bequeathed  to 
existing  charitable  institutions,  it  is  generally  directed  to  be 
paid  into  the  hands  of  the  treasurer  or  treasurers  for  the 
time  being  of  such  institutions,  to  be  applied  for  the 
general  purposes  of  the  charity;  to  which  it  wiR  be  proper  to 
add  a  declaration  that  the  receipts  of  such  trettsorer  or 
treasurers  for  the  time  being  shall  be  a  sufficient  disdurge, 
and  effectually  indemnify  the  parties  taking   the  same 
from  all  responsibility  with  respect  to  the  application  of  the 
moneys  therein  expressed  to  have  been  received :  (see  the 
form  id,  ib.  No.  XXUI.,  clause  8,  p.  759  ；  id.  ib.  No.  XXIY， 
clause 11, p.  765.) 

Where  the  charity  is  to  be  aovUed  under  the  directum  or 
superintendence  of  some  particular  class  of  persons.'] Some- 
times the  charity  ia  airected  to  be  applied  under  the 
superintendence  and  direction  of  a  particular  class  of  penous, 
or  of  parties  filling  certain  offices,  as  in  case  where  monejs 
are  to  be  expended  in  providing  loaves  or  blankets  to  be 
distributed  amongst  the  poor;  m  which  case  the  trustees 
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&re  <lirected  to  supply  the  necessary  funds,  or  the  loaves  or 
l>Lax^ete  to  be  distributed,  but  the  distribution  itself'  is 
directed  to  be  made  by  the  minister  and  churchwardens  of 
the  parish  for  the  time  being,  or  some  other  persons  whom 
tJbk&  testator  has  thought  proper  to  select  for  that  purpose, 
and  whose  power  of  distribution  the  trustees  have  no  right 
or  power  wnatever  to  interfere  with  :  (see  the  form  2  Con. 
Prec"  PartVn.,  No.  XXIL,  clauses  5  and  7,  pp.  758,  759, 
edit.) 

J[f  charitable  bequests  are  to  be  free  of  legacy  duty,  it  should 
he  so  expressed.'] 一 II it  is  desired  that  the  charitable 
― [uests  are  to  be  paid  free  of  aO legacy  duty,  it  will  be 


l>e<^uest 

necessary  to  say  so  in  the  will : (see  tLe  form  2  Con.  Free" 
Part  Vlt,  No.  XXIV.,  clause 11, p.  765,  2nd  edit.) 

If  charitable  bequests  are  to  have  priority  of  payment,  it 
should  be  so  stated.^ 一 Whenever,  as  is  generally  the  case,  it 
is  the  testator's  wish  that  the  charitabie  bequests  should 
liave  a  priority  in  payment  over  other  legacies,  it  will  be 
proper  to  direct  that  they  shall  be  paid  exclusively  out  of 
the  personal  estate  (see  the  form  2  Con.  Prec,  Part  VII., 
No.  XXIII.,  clause 12，  p.  765,  2nd  edit.),  because  legacies 
to  chanties  abate  in  proportion  with  other  legacies  in  case 
of  a  deficiency  of  assets  (Attorney-  General  v.  Hobins,  2  P. 
Wms.  23),  and  cannot,  under  any  circumstances  whatever, 
be  paid  out  of  real  estates  charged  with  the  payment  of 
legacies,  nor,  as  we  have  noticed  in  the  preceding  chapter, 
Yml  assets  be  marshalled  in  favour  of  charitable  bequests 
(^Afakeham  v.  Hooper,  4  Bro.  C.  C. 135)  ；  so  that  where  the 
real  estate  is  charged  with  the  payment  of  legacies,  but  there 
is  no  direction  that  the  charitable  legacies  shall  be  paid  ex- 
clusively out  of  the  personal  estate,  the  other  legatees  will 
be  entitled  to  come  first  upon  the  general  personal  estate 
pari  passu  with  the  charity  legatees,  and  then  to  resort  to 
the  real  estate  to  make  up  wnat  the  personal  estate  abail 
proTC  insufficient  to  satisfy;  whereas  the  charity  legatees 
will  neither  be  entitled  to  come  upon  the  real  estate,  nor  to 
throw  the  other  legacies  upon  that  fund  in  aid  of  the  per- 
sonal estate,  which  is  the  only  fund  out  of  which  the  chari 嶋 
table  legacies  can  be  paid.    If  any  of  the  charitable  bequests 
are  to  abate  more  than  the  others  in  case  of  a  deficiency  of 
assets,  it  will  be  necessary  to  insert  an  express  proviso  to 
that  effect 


A  greater  number  of  trustees  generally  appointed  in  chari' 
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table  hequeMtt  than  in  ordinary  cases,"] ~~ Where  the  charitable 
purpose  is  to  be  carried  out  by  trustees  appointed  bj  tbe 
testator,  it  is  usual  to  appoint  a  greater  number  of  penaos 
to  tbe  office  than  is  commonly  done  in  ordiiuuy  cases  ；  and 
in  the  clatue  directing  the  appointment  of  new  trustees  to 
き apply  vacancies  in  the  trusteeship  incurred  bj  the  death, 
retirement  from  office,  &c.，  of  any  of  the  truatees,  it  is 
generally  provided  that  a  certain  number  of  trustees  shall 
always  be  kept  filled  up.  In  other  respects,  the  d 歡 use  nms 
much  in  the  same  form  as  the  power  to  ch&nge  trustees  in 
ordinary  cases :  (see  the  form  2  Con.  Free.,  Part  VIL, 
No.  XXITL,  clause 11， p.  762.) 

What  donations  are  considered  as  charitable  uses  wUkm  the 
mortmain  or リ 一 It  now  remains  for  ua  to  point  out  what 
kind  of  donations  are  considered  as  gitls  to  charitable  uses 
within  the  mortmain  act  (9  Geo.  2，  c.  36,)    In  the  statute 
43  Kliz.  c.  4,  gifts  for  the  relief  of  aged,  impotent,  and  poor 
people,  for  maintenance  of  sick  and  maimed  soldiera  and 
mariners  ；  for  ease  of  poor  inhabitants  concerning  pajment 
of  taxes  ；  for  aid  of  young  tradesmen,  handicraftsmen,  and 
persons  decayed  ；  for  relief,  stock,  and  maintenance  of  hoones 
of  correction  ；  for  marriage  of  poor  maids  ；  for  edocadon 
and  preferment  of  orhpans,  for  schools  of  learning,  free 
schools  and  scholars  in  universities  ；  for  relief 
lion  of  prisoners  ana  captives  ；  for  repair  of  bridges,  ports, 
havens,  causeways,  churches,  sea-banks,  and  higfawaj^  are 
all  enumerated  as  charities  (Wins.  Exors.  781)  ；  and  all 
bequests  for  any  such  purpofles,  or  purposes  of  a like  nature, 
are  considered  as  bequests  to  charitable  uses  within  the 
Statute  of  Mortmain.    Hence,  not  only  bequests  for  the 
relief  and  education  of  tbe  poor,  as  by  means  of  schools 
(A ttomey-General  v.  Nash,  3  Bro.  C.  C.  688);  or  hospitals 
{Pelham  t.  Anderson,  2  Eden,  296)  ；  or  to  the  poor  mbn- 
bitants  not  receiving  alms  of  a  particular  parish  (^Attornef- 
Oerieral  v.  Clarke,  Ambl.  422)  ；  or  to  the  widows  and  chil- 
dren of  seamen  belonging  to  a  particular  place  {Powdl  t. 
Attorney-  General,  3  Mer.  48)  ；  and  to  the  widows  or  orphans 
of  the  pariah  of  A.  (Attorney- General  v.  Comber^  2  Sim.  k 
Stu.  931);  but  also  bequests  for  public  purposes  conferring 
a  public  benefit,  whether  local  or  general  (Attarney-Genertd 
V.  Pearce、  2  Atk.  88)  ；  as  a  bequest  to  the  British  Mnseam 
(British  Museum  v.  White,  2  Sim.  &  Stu.  59)  ；  or  for  the 
construction  or  improvements  of  waterworks  for  the  use  of 
the  inhabitants  of  a  particular  town  or  city  (Jones  WU- 
UamSf  Ambl.  651);  or  of  a  perpetual  botanical  garden  for  the 
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public  benefit  (Townley  Bedwell,  6  Yes,  164)  ；  or  for  the 
general  improvement  of  a  town  or  city  (Howse  Chapman, 
4  VeB.  542)  ；  or  for  the  establishment  of  a  life-boat :  {Johnson 

Swann,  3  Mad.  457.)  So,  likewise,  bequests  for  religious 
purposes  ；  as  for  the  advancement  of  tbo  Protestant  religion, 
or  the  promotion  of  the  Christian  religion  amongst  the  Jews 
or  any  other  class  of  unbelievers  (Attorney-  General  v.  Virginia 
College, 1 Ves.  233}  ；  or  for  the  establishment  of  a  preacher 
of  a  particular  chapel  {Orieves  Case,  4  Bro.  C.  C.  67) ； 
or  for  the  benefit  of  poor  dissenting  ministers  ( Waller  v. 
dhilds,  Amb.  542  ；  Attorney- General  v.  Fowler, 15  Ves.  85>; 
or  a  bequest  of  an  annual  sum  to  the  clerk  of  a  parish  to 
keep  the  chimes  in  repair,  or  to  play  certain  psalms  ( Turner 

Vgdetiy 1 Cox,  316)  ；  or  to  the  clergyman  of  a  particular 
parish  for  preaching  an  annual  sermon  on  a  particular  day 
{Saresby  v.  HoUins,  9  Mod.  221 ； Durour  v,  MoUeauXy 1 Ves. 
sen.  320)  ；  or  to  be  paid  on  a  certain  day  to  the  singers 
sitting  in  the  gallery  of  the  church  (Turner  v.  Ogden,  sup.) ； 
have  all  been  adjudged  to  be  charitable  donations  within  the 
letter  and  spint  of  &e  mortmain  act :  (Wms.  £xors.  782.) 

As  to  bequests  to  Queen  Anne's  Bounty.'] >~ Before  the  statute 
43  Geo.  3，  c. 107,  even  bequests  to  the  corporation  of  Queen 
Anne's  Bounty  for  the  augmentation  of  small  livings,  were 
holden  to  be  bequests  to  charitable  uses  witom  the  meaning 
of  the  mortmaiii  act  ；  because,  by  its  rules,  the  corporation 
were  bound  to  lay  out  the  money  so  bequeathed  to  them  in 
lands  (Middleton  v.  CUtherow、  5  Ves.  734)  ；  but  under  the 
pronsions  of  the  above-mentioned  act  of  the  43  Geo.  8,  not 
only  may  money  be  bequeathed  to  the  corporation  of  Queen 
Anne's  Bounty,  but  even  a  devise  of  real  estate  to  them 
ma ァ， under  certain  restrictions  hereinafter  mentioned,  be 
rendered  valid,  (that  is  to  say),  the  act  of  43  Geo.  3,  c. 108, 
empowers  all  persons,  by  will  executed  at  least  three  months 
berore  death,  to  bequeath  all  their  estate  in  real  property 
not  exceeding  five  acres,  or  goods  and  chattels  not  exceeding 
the  value  of  500^,  for  the  creating,  rebuilding,  repainng, 
purchasing  or  providing  any  church  or  chapel,  where  the 
liturgy  of  the  Church  of  England  shall  be  used,  or  any 
mansion-house  for  the  residence  of  any  minister  of  the 
Church  of  England  officiating  in  such  church  or  chapel,  or 
any  outbuilding,  churchyard,  or  glebe  of  the  same  respec- 
tiyely.  The  same  act  also  proyides,  that  any  gift  exceeding 
five  acres,  or  500/.,  is  to  be  reduced  hj  order  of  the  Chan- 
cellor on  petition,  and  that  no  glebe  containing  upwards  of 
fifty  acres  snail  be  augmented  by  more  thao  one  acre.  An 
[p.  0. ~ voL  ii.] 4  K 
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important  and  intereBting  point  of  law  arising  upon  the  con- 
struction of  the  last-mentioned  statute  (43  Geo.  3),  bas 
been  decided  in  the  Incorporation  Society  CoUm  (reported 
in  24  L.  T.  Rep.  167.)  In  that  case  B.,  by  will  executed 
three  months  before  his  death,  (^ve  l&nds  in  trust  for  sale, 
and  directed  the  produce  to  be  mrested  in  the  public  funds, 
to  be  made  over  to  the  treasurer  of  the  Church  Building 
Society  to  be  applied  for  the  purposes  of  the  society.  It 曹 as 
held  that  the  above-mentioned  stAtate  (43  Geo.  3)，  which 
permits  persons,  by  will  executed  three  months  before  death, 
to  give  lands  not  exceeding  five  acres,  or  goods  not  exceed- 
iDg  500/.  in  value,  for  axscting  anj  chapel  or  church,  did 
Dot  mean  a  generak  yagae  gift,  but  a  gift  to  some  particnkr 
church,  and  that  therefore  the  above  bequest  was  void  onder 
the  Statute  of  Mortmain. 

(rifts  ostensibly  for  charitable  purposes  may  he  void  as 
against  nublic  policy,"] 一 Gifts  given  ostensibly  for  charitable 
purposes,  even  where  thej  consiut  of  personal  estate,  will  be 
rendered  void  where  the  object  of  them  \b  contrary  to  pabiic 

Eolicy  ；  as  in  the  instance  of  a  bequest  of  personal  estate  to 
e  applied  towards  the  political  restoration  of  tbe  Jews  to 
Jerusalem,  which  has  been  declared  to  be  void  upon  the 
ground  of  being  against  public  policy,  being,  in  iact,  nothing 
more  nor  less  than  a  gift  for  the  purpose  ot  creating  a  revo- 
lution  in  a  foreign  state :  {Haberskim  v.  Vardon^ 17  T. 
Rep.  126.) 

What  species  of  donations  connected  with  sacred  or  MoUnm 
purposes  nave  not  been  considered  as  gifh  for  charitable  mtr^ 
»ow«.] 一 With  respect  to  those  species  of  donations  which 
have  been  devoted  to  sacred  or  solemn  purposes  which  hkxe 
not  been  treated  as  coming  within  the  scope  and  operation 
of  the  mortmain  act,  it  has  been  held  tnat  a  beque&t  of 
money  to  be  raised  out  of  real  estate  for  the  purpcwe  of 
erecting  a  monament,  with  a  view  of  perpetuating  the  name 
of  the  donor,  i，  not  a  charitable  purpose  within  the  Statute 
of  Mortmain  {Mellick  v.  The  Asylum^ 1 Jac.  180)  ；  neither 
is  a  trust  to  repair,  and  if  need  be,  to  rebuild,  a  vault  uid 
tomb  to  contain  the  testator's  remauis  a  charitable  use: 
(Doe  V.  Pitcher,  3  Man.  &  Selw.  407.)  Lord  EUenborou^ 
C.  J.,  is,  however,  reported  to  have  said,  that  notwith- 
standing it  was  not  a  charitable  use  with  respect  to  the 
testators  own  interment,  it  was  so  with  respect  to  the  other 
members  of  his  family.  But  the  correctness  of  this  disdne- 
tion  appears  questionable  ；  for  the  true  distinctioii  seeing  lo 
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be  between  gifts  for  the  benefit  of  the  family  of  the  donor, 
and  of  strangers ;  and  Gibbs,  C.  J.,  said  (3  Man.  &  Selw. 
410),  "  the  plamtifPs  counsel  next  insists  the  residue  of  the 
land  is  applicable  to  a  charitable  use,  because  the  condition 
is  that  the  donee  shall  keep  in  repair  a  vault  to  receive  the 
body  of  the  donor  or  anj  of  her  ramily.  We  agree  with  the 
Oourt  of  King's  Bench  that  this  is  not  a  charitable  use." 

A  bequest  is  not  rendered  charitable  on  account  of  the  pro- 
yessional  character  of  the  party  to  whom  it  is  given.] 一 A 
bequest  will  not  be  rendered  charitable  on  account  of  the 
professional  character  of  the  psirty  to  whom  it  is  given,  nor 
will  the  circumstance  of  the  gift  oeing  accompanied  with  an 
expression  of  the  testator's  intention  Uiat  he  will  discharge 
the  duties  incidental  to  that  character  be  sufficient  to  render 
the  bequest  charitable.  Hence,  where  a  testator  devised 
to  A"  preacher  to  the  meeting-house  at  C,  for  life,  upon 
coDOition  that  he  should,  immediately  after  the  testator's 
decease,  settle  and  convey  the  same  to  trustees,  to  take  place 
At  bis  (A.'fi)  deceasef  for  the  support  of  the  preaching  of  the 
word  of  (rod  at  the  meeting-house  for  ever  ；  ana  m  case  the 
preaching  there  should  be  discontinued,  then  over  to  a 
charity  school ； it  was  held,  that  although  the  subsequent 
limitation  was  void,  as  coming  within  the  mortmain  act,  it 
did  not  nullify  the  devise  of  uie  preceding  life  estate  ；  and 
also,  that  the  religions  persuasion  of  the  devisee  raised  no 
groond  of  objection  to  his  taking  that  estate  ；  ana  that  the 
SeTise  over  to  the  school  in  case  the  preaching  should  be 
discontinued  related  to  the  limitation  after  the  defendant's 
death :  {Doe  ex  dem,  PhUlips  v.  Aldridge,  4  T.  R.  264.) 

Exceptions  in  the  Statute  of  Mortmain  in  favour  of  the  two 
English  VmversUUi  and  the  Colleges  of  Eton^  Winchester^ 
amd  Wutminster.l 一 With  respect  to  the  two  exceptions  in 
the  Statute  of  Mortmain  as  to  the  two  Universities  of  Oxford 
and  Cambridge,  and  the  Colleges  of  Eton,  Winchester,  and 
Wefltminster,  it  has  been  bolden  that  the  Legislature  meant 
to  except  such  devises  only  as  were  really  and  h<m&  fide  for 
the  benefit  of  the  Colleges,  and  not  those  in  which  the  legal 
interest  only  passes  to  the  College  for  other  charitable  pur- 
poses : {Attorney'  General  v.  Mumhy, 1 Mer.  327.)  It  was 
also  said  by  Lord  Northington,  in  the  case  of  Attorney- 
General  t.  Tancred  (1 Eden,  15),  that  the  exception  extends 
only  to  colleges  established  in  the  University  at  the  time  of 
the  statute,  and  consequentlj  would  not  include  colleges 
founded  since  that  time,  as  Downing  College,  for  instance  ； 

4k2 
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bat  this  distinction  was  doubted  by  Lord  Loaghboroogb,  in 
Attorney- General  v.  Bowyer  (3  Ves,  728),  and  in  this 
doubtful  state  the  question  still  remains. 

Restriction  as  to  the  number  of  advowsons  to  be  held  5y 
colleges  now  repealed.'] *~ The  restriction  as  to  the  number 


two  Universities  of  Cambridge  and  Oxford,  which  was  im- 
posed by  the  mortmain  act,  has  been  since  repealed  by  the 
statute  45  Geo.  3,  c. 101. 
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CHAPTER  X. 

OF  THE  APPOINTMENT  OF  EXECUTORS. 

AccoBDiNG  to  the  old  authorities,  both  of  the  civil  (Swin. 
Part 1, 8.  3,  pi. 19;  Godolphin,  Part 1, c.  I,  s.  2)  as  also 
of  the  common  law  (  Woodward  v.  Davey、  Plow.  185),  the 
appointment  of  an  executor  formed  one  of  the  essential  pro- 
perties of  a  will,  without  which  it  was  considered  no  proper 
testament,  but  an  unsolemn  instrument,  termed  a  codicil  or 
codiciUus^  the  diminutive  of  codex、  a  will  or  testament.  But 
this  strictness  has  long  since  ceased  to  exist,  and  bo  far  from 
any  great  solemnity  of  torm  being  now  required  to  constitute 
a  will,  any  written  paper  containing  a  dispofiition  of  the 
property  to  be  made  after  the  testator's  death,  if  properly 
executed  and  attested,  will  be  allowed  to  operate  as  a  will. 
Neither,  in  the  appointment  of  executors,  is  it  necessar}' 
that  any  precise  form  of  words  should  be  used,  if  the  language 
of  (he  will  is  sufficient  to  show  that  the  testator  intended 
to  oommit  the  charge  of  that  office^  or  the  rights  which 
appertain  to  it,  to  any  one  or  more  persons  named  by  him 
in  bis  will : (Swin.  Part  4,  s.  4，  pi. 3.)  As,  for  example,  if 
he  were  to  declare  that  A.  B.  shall  have  his  j^oods  after  bis 
death,  to  "  pay  his  debts,  and  otherwise  to  dispose  of  at  his 
pleasure,"  or  to  that  effect,  by  this  A.  B.  is  made  executor: 
(Hen/rey  v.  Henfrey,  4  Moore,  P.  C.  C.  33.)  And  a  direc- 
tion by  will  to  pay  debts,  funeral  charges,  and  the  expenses* 
of  proving  the  will,  has  been  holden  su 伍 dent  to  confer  the 
executorship  upon  the  parties  to  -whom  these  directions 
were  given :  {in  the  goods  of  Fry, 1 Hagg.  80  ；  see  also 
Qratit  V,  Leslie,  3  Phillim.  116.) 

Executorship  may  arise  by  implication.'] 一 The  appointment 
of  an  executor  may  also  arise  by  implication  ；  as,  for  ex- 
ample, if  a  testator  were  to  say,  "  I  will  that  A.  B.  shall  be 
my  executor  if  C.  D.  will  not,  in  which  case  C.  D.  may  be 
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admitted,  if  he  please,  into  the  execatordiip  (Godolph. 
Part  2,  c.  5，  s.  3)  ；  so,  where  a  testator  gave  a legicy  to 
A.  B.,  and  several  legacies  to  other  persona,  amongst  the 
rest  to  his  daughter-in-law,  C.  D.,  inunediatelj  after  which 
legacies  followed  these  words,  "  but  should  the  within-named 
C.  D.  be  not  liTing,  I  do  constitute  and  appoint  A.  B.  my 
whole  and  sole  executrix  of  this  mj last  wul and  testament, 
and  give  her  the  residue,"  probate  was  decreed  to  C. i). fcs 
executrix  by  implication,  according  to  the  tenor  of  the  will 
And  where  a  testator  directed  that  none  should  hare  tnj 
dealings  with  his  goods  until  his  son  came  to  the  age  of 
eighteen  years,  except  J.  S.,  J.  S.  was  thereby  held  to  be 
made  executor  until  the  son  attained  the  prescribed  age: 
(Brightman  v.  Keighley,  Cro.  Eliz.  43.) 

In  whatever  way  executors  derive  their  office  there  iiwodii' 
t  nctionin  their  duties,] 一 Executors  who  denre  their  office  from 
constructive  appointments,  uke  those  we  have  iasimeotioDed, 
are  termed  "executors  according  to  the  tenor," to  distiagokh 
them  from  those  executors  who  are  expreaslj  appointed  to 
Ihe  office :  (Swin.  Part  4,  s.  4,  pi. 3  ；  Went.  Off.  Exors.  20, 
1 4th  edit.  ；  Wms.  Exon.  209,  5th  edit.)  But  whicherer 
way  they  may  be  appointed,  there  is  no  distinction  in  their 
ofHces  ；  and  although,  where  there  is  an  express  appoint- 
ment of  an  executor,  it  is  less  probable  that  there  should  be 
an  indirect  appointment  to  the  same  office,  yet  there  is  do 
objection,  either  in  principle,  or  in  practice,  to  admit  tn 
executor  according  to  the  tenor  to  probate  jointly  with  an 
executor  expressly  nominated :  (Wms.  E&ors,  213, 5lh  edit; 
Lynch  v.  Bellew,  3  PhiU.  424.) 

Executors^  however  numerous,  all  considered  as  one  vadi' 
vidual,} 一 If  several  executors  are  jointly  appointed,  tbeyare 
all  considered  as  one  individual  person  (Toll. 37)  ；  so  that 
the  acts  of  any  one  of  them  in  respect  of  the  admiuistrationof 
the  ert'ects,  are  deemed  to  be  the  acts  of  all ； for  they  have 
all a  joint  and  entire  authority  over  the  whole  property: 
(Shep.  Touch.  484  ；  3  Bac.  Abr.  30;  Com.  Dig.  Admoo. 
13. 】 2 ;  Owen  v.  Owen, 1 Atk.  495  ；  Ex  parU  Rigby^ 19  Yes. 
462.)  But  a  testator  maj,  if  he  pleases,  divide  the  authoritf 
of  his  executors  with  respect  to  the  subject-matter  over 
which  their  executorship  is  to  extend  ；  as  in  the  instances 
wc  have  already  noticed,  where  a  testator  has  bequeathed 
to  a  party  a leasehold  estate,  or  a  share  in  liis  inde  or 
business,  and  appointed  him  a  special  executor  as  to  tius 
portion  of  his  property  for  the  purpose  of  reliefiog  ^ 
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era!  executors  from  all  liabilities  respecting  u:  (see  onie, 
756.)  In  like  manner  a  testator  may  make  A.  execntor 
his  plate,  B.  for  hiB  sheep  and  cattle,  C,  for  his  leases 
and  estates  by  extent,  and  D.  for  his  debts  due  to  him 
(Dyer,  4  a  ；  Went.  Off.  Exors.  29, 14th  edit.  ；  Auster  v. 
AtuRey, 1 Roll.  Abr.  9】 4,  pi. 4)  ；  for  there  is  no  objection 
that  a  will  ghould  contain  an  appointment  for  one  executor 
for  one  purpose,  and  another  for  other  puiposes,  or  one  for 
general, aod  one  for  limited  purposes :  {Lynch  v.  BeUew, 
3  Fhillim.  424.)  Yet,  notwithstanding  a  testator  may  thus 
appoint  separate  executors  of  distinct  parts  of  his  property, 
and  may  divide  their  authoritj,  jet,  as  far  as  crecutors  are 
ooncerned,  they  will  all  be  considered  as  executors  equally, 
and  as  one  executor,  and  may  be  sued  as  such  accordingly  ： 
(Rase  V.  BardeU,  Cro.  Car.  293.) 

The  appointment  of  an  executor  may  also  be  a  qualified 
one,  or  it  may  be  conoicional. 

How  qualified  appointment  of  executors  may  he  resirieted.^ 
一 In  the  case  of  a  qiiaiined  appointment  of  executors,  it 
may  be  restricted 一 1. As  to  the  time  at  which  it  u  to  begin, 
or  to  cease  ；  2.  As  to  the  place  at  which  the  office  is  to  be 
exercised  ；  and  3.  As  to  the  subject-matter  over  which  the 
executorship ib  to  extend. 

1.  An  to  "me.] ~ The  time  at  which  the  executor  shall 
begin  to  execute  his  office,  or  when  his  office  is  to  cease, 
may  be  either  a  certain  or  an  uncertain  period  ；  as  at  the 
expiration  of  five  years  after  the  testator's  death  (Swin. 
Psrt  4，  8. 17,  pi. 1), which  is  a  certain  time,  or  upon  the 
death  or  mamage  of  his  son,  which  is  an  uncertain  period : 
(Swin.  Fart  4，  s. 17，  pi. 4.)  The  appointment  may  alao  be 
made  to  endure  for  a limited  period  only,  as  for  five  ^eara 
next  after  the  testator's  decease,  or  dunng  the  minority  of 
nis  son,  or  the  widowhood  of  his  wife :  (Pemberton  v.  Cony, 
Cro.  Eliz.  164.)  In  all  which  cases,  if  the  testator  does  not 
appoint  some  one  or  other  to  act  before  the  time  limited  for 
toe  commencement  of  the  office  in  the  first  instance,  or  after 
the  period  limited  for  its  expiration  in  the  other,  adminu- 
tration  may  be  granted  with  the  will  annexed,  until  there 
be  an  executor,  or  ailer  the  executorship  is  ended :  (Plowd. 
279,  281 ； Wms.  Exors.  218，  5th  edit.) 

2.  As  to  limitation  with  respect  to  place."] 一 With  respect  to 
the  limitation  as  to  the  place  in  which  the  executorship  is  to 
be  exercised,  a  testator  who  has  effects  in  dilfercnt  places 


922       THE  PRACnCB  OF  GONYSTAKCIK6.  [bOOK  TL 

niAj  appoint  different  execoion  for  tkeie  difieient  phoei, 
who0e  office  will  then  be  confined  to  the  goods  within  the 
limits  to  which  thej  are  appointed.  Where  appointaKnts 
of  this  kind  most  IreqaeDtlj  occur  in  practice,  aie, 
where  a  testator  has  property  partly  in  this  ooaotry  and 
partly  abroad,  in  which  case  it  is  often  found  expedient  to 
appMomt  distinct  executors  or  trustees,  and  diTide  tbeir 
duties,  so  that  the  executors  appointed  far  the  nunagem^t 
of  the  testator's  goods  in  the  one  conntrj  may  hsLre  notbiog 
whatever  to  do 曹 ith  those  appointed  for  another  oountrr: 
(Toller,  36；  4  Hagg.  408.)  Bat  a  testator  can,  if  " 
pleafles,  appoint  distinct  executors  for  hla  effects  in  different 
parts  of  the  kiDgdom,  whether  it  be  in  difierent  ooaottet 
^Swin.  Part  4,  s. 18,  pi. 1 ； Spratt  v.  Harris,  4  Uagg.  408), 
in  different  dioceses,  or  in  different  provinces:  (W ms.  Ezan. 
219,  5th  edit.) 

Am  to  eondUUmal  appoinbnenUj]  When  the  appointment 
is  conditional,  the  condition  may  be  either  precedent;  as, 
for  example,  to  give  security  to  paj  the  legacies,  and  in 
general  to  perform  the  will  before  he  acts  as  executor 
(Jennings  v.  (？ awer,  Cro.  Eliz.  219)  ；  or  subsequent,  u  in  a 
case 冒 here  •  person  is  appointed  executor,  but  with  a  pro* 
viflo  that  his  appointment  is  to  become  void  if  be  Mis  to 
prove  the  will  within  three  calendar  xDcnths  next  aHear  the 
death  of  the  testator :  (In  the  goods  of  I}ay、  7  Notes  of 
Cases,  553  ；  2  Wms.  Ezors.  220,  2nd  edit.) 

Am  to  substituted  executors,^ ~ A  testator  may  appoint 
sereral  persons  as  executors  in  several  degrees  ；  as  where 
he  constitutes  his  wue  executrix,  but  if  she  will  not  or  canDOt 
be  executrix,  then  he  makes  his  eon  executor,  or  if  hb  son 
will  not  or  cannot  be  executor,  then  he  makes  his  brodier, 
and  8o  on  rSwin.  Part  4,  s. 19;  Godolph.  Part  2，  ch.  4, 
8. 1 ； Wms.  Exors.  214,  5th  edit.),  in  which  case  the  wife 
b  said  to  be  instituted  executor  in  the  first  d^ree,  B.  is 
said  to  be  substituted  in  the  second  degree,  C.  to  be  substi- 
tuted in  the  third  degree,  and  so  on.  The  substituted  ex^ 
cutor  cannot  propound  the  will  until  the  first -Darned  executor 
has  been  cited  to  accept  or  refuse  the  office:  (Smith  v.  Crojtf, 
2  Cas.  temp.  Lee,  557.)  And  if  an  esecutor  who  is  thas  insti- 
tuted once  accepts  the  office,  and  afterwards  dies  intestate,  the 
other  substitutes,  in  what  degree  soever,  are  all  excluded : 
(Swin.  Part  4,8. 19,  pi. 10;  'VVma.  Exors.  215，  2nd  edit.)  But 
where  a  testator  appoints  an  executor,  and  provides  that 
another  should  be  substituted  in  his  stead  in  the  case  of 
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death,  the  •executor  so き ubstituted  may,  upon  the  death  of 
the  original  executor,  be  admitted  to  the  office,  if  it  appears 
to  have  been  the  testator's  intention  that  the  substitution 
ahoald  take  place  on  the  death  of  the  original  executor, 
without  reference  as  to  whether  that  event  was  to  take  place 
in  the  testator's  lifetime,  or  afterwards  ：  (/«  the  goods  qf 
lAghton, 1 Hagg.  235.) 

In  what  maimer  (he  executorship  may  he  made  transmiMibk.] 
~ An  executor  cannot  assign  the  executorship  (^Bedell  v, 
0<nt$table^  Yaugh.  182)  ；  but  a  testator  maj  authorize  his 
executors  to  appoint  other  persons  as  executors  in  the  place 
of  any  one  or  more  executors  who  shall  happen  to  die,  so 
that  the  full  number  of  executors  appointed  by  the  will  may 
be  always  kept  up  (see  the  form  2  Con.  Free,  Part  Vn., 
No.  XAIU.,  clause 11， p.  762,  2nd  edit.);  and  such  fresh 
executors,  when  so.  appointed,  may  act  conjointly  with  the 
snrviTin^  or  continuing  execaton,  and  have  tne  same  powers 
and  privileges  as  if  originally  appointed  to  that  office  oy  Uie 
will : (Jackson  v.  Pavlett^  Bob.  344  ；  Wms.  Exors.  215^ 
2iid  edit.)   And  although,  as  we  have  jnst  before  remarked, 
an  ezecator,  in  the  absence  of  m  express  authority,  cannot 
assign  the  exeoatonhip,  still  the  interest  which  he  takes  in 
that  character  ander  the  will  of  the  testator  may  be  continued 
and  kept  alive  by  bis  own  ivill ； so  that  if  there  be  a  tole 
executor  of  A"  the  executor  of  such  executor  is  to  all  intenta 
and  purposes  the  executor  and  representatiye  of  the  first 
testator  (25 Ed w.  3，  stat.  5,  b.  5； 1 Leon.  275;  Com. Dig. Ad- 
nuDistration,  G.  tit.  Administrator,  B.  6)  ；  and  the  rule  is  the 
flame  although  the  original  probate  was  only  a  limited  one :  (In 
the  goods  of  Beer,  2  Rob.  349.)   But  tbe law  is  otherwise 
with  respect  to  administrators  ；  for  the  administrator  of  an 
executor,  or  the  executor  of  an  administrator,  has  never 
been  considered  to  be  the  representative  of  the  orieinal 
testator  or  intestate :  (Bro.  Abridg.  Administrator,  pH  7  ； 
Com.  Bis.  Adm.  B.  6 ;  iey     Anderson,  Sty.  225.)  The 
reason  of  this  distinction  is,  that  the  power  of  an  executor  is 
founded  upon  the  special  confidence  and  actual  appointment 
of  the  deceased  ；  and  therefore  sach  executor  is  allowed  to 
transmit  that  power  to  another,  in  whom  he  reposes  equal 
confidence  ；  and  so  long  as  the  chain  of  representation 
remains  unbroken  by  any  intestacy,  the  ultimate  executor 
19  the  representative  of  every  preceding  testator  ；  but  the 
administrator  of  the  executor  is  merely  tbe  officer  of  the 
ordiimry  commissioned  to  adminiflter  to  the  effects  of  such 
intestate  executor,  having  no  privity  or  relation  to  tlte 
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original  testator,  and  therefore  if  rach  officer  dies,*  it  resolts 
bade  to  the  ordinary  to  appoint  another:  (2  Blac  Com.  506.) 
The  only  exception  to  the  latter  rale  is  in  the  case  of  an 
administrator  durante  minore  ittaie  of  the  executor  of  an 
executor,  who  is  in  all  respects  the  representative  of  the  first 
testator,  because  an  administrator  so  appointed  standa  tn  loco 
exeeutoru :  {Anon, 1 Freem.  287.) 

Probate  of  the  wiU  enenHal  to  render  die  executorship  trams' 
miuible.'] 一 In  order  that  the  interest  of  an  executor  msj 
be  transmissible  to  his  executors,  it  is  requisite  that  he 
should  prove  the  will ； for  if  he  should  happen  to  die  before 
probate,  the  executorship  will  not  be  transmiasible  to  his 
executor,  but  ia  wholly  aetennined,  and  an  administratoT 
Cttifi  testamenia  annexo  must  be  appointed :  (PuUen  t.  Ser- 
jeaiU^  2  Chan.  Rep.  800.) 

How  exeaUorghip  it  tranmissibU  amamgU  ntmiviw  ezecs- 
lor#.] ~~ And  where  there  are  several  ezecntora,  and  one  of 
them  dies,  leaving  one  or  more  executors  living,  the 
whole  executorship  will  pus  over  to  the  survivors,  and  be 
transmitted  ultimately  to  the  executor  of  the  last  muTiying 
executor,  unless  he  happens  to  die  intestate,  in  which  latter 
case  administration  de  bonU  non  will  beco  me  neoenur: 
(Went.  Off.  Exora.  215,  14th  edit.  ；  2  Wms.  Exora. 
5th  edit.  ；  In  the  goods  of  Smith,  Curt.  31.)   And  where 
there  are  several  executors,  and  one  alone  proves  the 冒 31, 
and  the  rest  renounce  before  the  ordmarj,  still  his  intmst 
will  not  be  traosmisnble  to  bis  executor,  if  any  of  the 
renoimdng  executors  should  happen  to  suxriye  him  ：  (^ArmM 
y.  Blancowe^ 1 Cox,  426.) 

Not  material  in  what  part  of  the  unU  the  appointment  of 
executors  is  mcuteJ] It  is  not  material  in  what  part  of  tbe 
will  the  appointment  of  the  executors  ia  msae,  bat  the 
regular  course  ia  to  make  such  appointment  either  at  the 
oommenoement,  or  at  the  very  end  of  the  will,  althoagli  the 
latter  place  is  the  one  most  usually  adopted :  (see  the  fotin 
2  Con.  Prec.,  Part  VII.,  No.  I"  clause 12，  p.  639,  2nd  edit, 
id,  lb.  No.  VI"  clause  24,  p.  660  ；  id.  ib.  No.  VIII.,  cUuue  8, 
p.  666  ；  id.  ib.  No.  XVU"  clause  7,  p.  719.) 

Practical  svggutUnu  forpetumg  the  appointment  of  exteu- 
tors,'] The  appointment  should  be  made  in  plain  terms,  and 
if  qualified  or  limited  in  anv  respect,  it  should  be  done  in 
the  plainest  language  possible,  so  as,  if  possible,  to  preTent 
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questions  from  being  raised  at  any  future  time  as  to  its  con- 
st mction.    And  whenever  the  executors  take  any  beneficial 
interest  under  the  will,  the  testator's  intention  to  that  effect 
sliould  be  declared  in  express  terms  ；  and  it  is  important 
tliAt  a  testator's  attention  should  be  directed  to  this  subiect; 
&s  many  persons,  notwithstanding  the  law  has  been  for 
many  years  altered  in  this  respect,  still  suppose  that  the 
mere  appointment  of  a  person  as  executor  will  give  him  a 
l>eneficiiil  interest  in  the  whole  of  the  testator's  personal 
estate  which  is  not  actually  disposed  of  by  the  will,  instead 
of  making  him,  as  he  now  will  be,  a  mere  trustee  as  to  such 
property  for  the  next  of  kin. 

Where  executors  are  also  leffotees  under  the  will.] When- 
ever also  legadefl  are  given  to  trustees  or  executors,  it  will 
be  advisable  to  state  whether  such  legacies  are  so  given 
as  a  compensation  for  their  trouble  in  discharging  the 
dudes  of  their  office,  or  otherwise,  for  the  purpose  or  pre- 
venting any  questions  or  disputes  from  being  aflerwardfl 
raised,  in  case  they  should  renounce  or  become  incapable 
to  exercise  the  office,  as  to  whether  or  not  they  should 
still  be  entitled  to  daim  their  legacies  (Compton  v.  Blaehar, 
2  Coll.  201)  ；  for,  although  the  ffeDeral  rule  appears  to  be 
against  such  ciaim,  it  is  always  tne  safest  plan,  by  a  piam 
and  explicit  statement,  to  remove  all  doubt  whatever  upon 
the  subject:  (see  the  form  2  Cod.  Free.,  Fart  VII.,  No. 
XXII"  clause  28,  p.  749,  2nd  edit.) 
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CHAPTER  XI. 

TESTAMENTARY  APPOINTMENT  OF  GUARDIANS. 

No  person  hy  the  common  law  loas  authorized  to  appoint  a 
guardian.'] 一 Xo  person  by  the  common  law  was  authorized 
to  appoint  a  guardian  for  a  child,  either  in  chiraliy,  or  in 
socage,  such  guardians  being  appointed  by  the  law  itself. 
But  with  regard  to  daughters,  after  the  passing  of  the  act 
4  &  5  Philip  and  Mary,  c.  8，  the  father,  upon  the  construction 
of  that  statute,  was  empowered  by  deed  or  will  to  assign  the 
guardian  to  any  woman  child  unoer  the  age  of  sixteen  year?, 
and  if  none  was  so  assigned,  the  mother,  in  such  case,  wa5 
to  be  the  guardian. 

Statute  4 さ *  5  Philip  and  Mary,']— This  statute  of  the 
4  & :  6  of  Philip  and  Marj  enacts,  unaer  severe  penalties,  as 
fine  and  imprisonment,  "  that  nobody  shall  take  away  any 
maid  or  woman  child  unmarried,  bemg  within  the  ace  of 
sixteen  years,  out  of  or  from  the  possession,  custoay  or 
goyernance,  and  against  the  will  of  such  father  of  any  snch 
maid  or  woman  child,  or  of  such  person  to  whom  the  father 
of  Bucb  maia  or  woman  child,  by  his  last  will  and  testament, 
or  by  any  other  act  in  his  lifetime,  hath  appointed,  or  shall 
appoint,  assign,  bequeath,  give  or  grant  the  order,  keeping, 
education  and  governance  of  such  maid  or  woman  chili"* 

Object  of  the  statuie  4 ケ 5  Philip  arid  Afa/^.]— The  direct 
object  of  the  above  statute  was  to  prevent  the  taking  awaj 
or  marrying  of  maidens  under  tne  age  of  sixteen  years 

E'  St  the  consent  of  their  parenta  ；  still,  the  statute  has 
bited  it  in  terms  which  imply  that  the  custody  and 
ition  of  such  females  should  belong  to  the  lather  or 
mother,  or  person  appointed  by  the  former.  It  is 
remarkable  that  under  this  act,  although  the  title  is  confined 
to  maiaens  bemg  inheritors,  and  the  preamble  speaks  onl/ 
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of  sach  as  be  beirs  apparent,  or  have  real  or  personal  estate, 
yet  the  enacting  clause  mentions  maidens  under  sixteen 
generally.  It  has  also  been  held  to  include  illegitimate,  as 
well  as  legitimate  children  ；  and  the  Court  of  B.  R.  has 
granted  an  information  against  parties  for  taking  away  a 
natural  daughter  under  the  age  of  sixteen  from  the  custody 
of  her  putative  father,  being  of  opinion  that  the  case  came 
within  the  meaning  of  the  tliird  section  of  the  above-men- 
tioned statute :  {Rex  v.  Corneforth,  State  Triak,  1162.) 

StfOute 12  Car,  2,  c.  24.]— The  statute  of  Philip  and  Mary 
applied  only  to  female  children;  but  by  a  subsequent  enact- 
ment (statute  12  Car.  2，  c.  24),  "  where  any  person  shall 
have  any  child  or  children,  under  the  age  of  twentj-one 
rears,  and  not  married  at  the  time  oi  his  death,  it  shall  be 
lawCal  for  the  father  of  such  child  or  children,  whether  born 
at  the  time  of  the  decease  of  such  father,  or  at  that  time 
m  ventre  m  mere,  or  whether  such  father  be  within  the 
of  twenty-one  years,  or  of  full  age,  by  his  deed  executed  m 
bis  lifetime,  or  by  his  last  will  and  testament  in  writing,  in 
the  presence  of  two  or  more  credible  witnesses,  in  such 
manner,  and  from  time  to  time  as  he  shall  think  fit,  to  dispose 
of  the  custody  of  such  child  or  children  during  such  time  as 
he  or  they  respectively  shall  remain  under  the  age  of  twenty- 
one  years,  or  for  any  lesser  time,  to  any  person  or  persons 
in  possession  or  remainder,  other  than  popish  recusants  ； 
and  such  person  to  whom  the  custody  of  sucn  child  shall  be 
00  disposed  or  devised,  may  maintain  an  action  of  ravishment 
of  ward,  or  trespass  against  any  person  who  shall  wrongfully 
taka  away  or  detain  any  such  child,  and  recover  damages 
for  the  same  in  the  same  action  for  the  use  and  benefit  of 
such  child.  And  such  person  to  whom  the  custody  of  such 
child  shall  be  so  disposed  or  devised,  may  take  into  bis  cus- 
tody, to  the  use  of  such  child,  the  profits  of  the  lands,  tene- 
ments and  hereditaments  of  such  child,  and  also  the  custody, 
tuition  and  manajrement  of  the  goods,  chattels,  and  personal 
estate  of  such  child  till  his,  her,  or  their  age  of  twenty-one 
years,  or  uny  lesser  time,  according  to  such  disposition  as 
aforesaid,  and  may  onng  actions  in  relation  thereto,  as  by 
oommon  law  a  guardian  in  socage  may  do :"  (sect.  6.) 

If  father  fails  to  appoint  a  guardian.  Court  of  Chancery 
is  authorized  to  appoint  one. J 一 Before  the  passing  of  last* 
mentioned  statute  (12  Car.  2,  c.  24),  guardians  for  real 
estate  were  under  the  directions  of  the  Court  of  W ard  and 
Liveries,  which  bemg  taken  away  by  this  statute,  power  is 
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giren  by  the  same  statute  to  the  father,  by  his  deed  or  will, 
to  appoint  a  guardian,  which  if  he  fails  to  do,  or  the  guar* 
dians  appointed  hj  him  refuse  to  act  in  the  office,  the  power 
then  devolves  upon  the  High  Court  of  Chancery,  the  Lord 
Chancellor,  under  the  Crown,  hems  the  supreme  giuur£in 
of  all  infanta  and  othen  not  capable  of  acting  for  them, 
sehres. 

Father  only  it  empowered  to  appoint  guardians. 】 ~~ The 
father,  and  he  only, la  empowered  to  appoint  a  gtiardun; 
oonsequently,  an  attempt  by  a  mother  to  make  sacli  an 
appointment,  although  then  a.  widow  (Ex  parte  Edwards^ 
3  Atk.  59),  or  by  a  grandfather,  is  a  mere  nallitj.  Neither 
can  a  guardiAn  appoiuted  by  the  father  appoint  another 
person  as  guardian  in  his  stead  ；  for  the  guardianship  under 
the  statute  of 12  Car.  2,  c.  24,  is  a  personal  trust,  and,  like 
the  guardianship  in  aoca が, not  assignable :  (^Beddl  t.  Con- 
stable,  Vaugh.  179.)  Neither  can  a  putative  father  appoint 
a  euardian  to  his  illegitimate  child  under  this  statute.  But 
altbough  not  strictly  authorized  to  make  such  an  appoint- 
ment, ne  may  in  reality  attain  the  same  object  hy  naming  cct- 
tain  persons  as  guardians  of  his  illegitimate  children,  which, 
although  insuiEcieDt  alone  to  constitute  them  sach,  the 
court  has  carried  into  effect  by  appointing  the  same  penoos 
to  the  office :  (  Ward  t.  St.  Paul,  2  Bro.  C.  C.  583.) 

Operation  of  statute 1 Vict  c.  26,  upon  the  testamesdary 
appointment  of  giutrdians,'] 一 Under  the  statute  of  12  Cur.  % 
c.  24,  a  minor  as  well  as  a  person  of  full  age  was  empowered 
to  make  an  appointment  of  guardians  either  by  deed  or  will ； 
but  the  statute 1 Vict.  c.  26,  has  deprived  him  of  this  power 
so  far  as  relates  to  an  appointment  made  by  will,  which, 
since  that  act  came  into  operation,  no  person  is  now  autho- 
rized to  make  who  has  not  attained  the  full  age  of  twenty- 
one  yean :  (sect.  7.)  But  it  seems  the  power  for  a  minor 
to  appoint  a  guardian  by  deed  still  remains  in  force. 

Guardianship  cannot  he  extended  beyond  the  period  of  the 
ward's  nanoriiy.'] 一 The  period  of  guardianship  cannot  be 
made  to  extend  beyond  the  minority  of  the  ward  ；  as  the 
statute  (12  Car.  2,  o.  24)  only  empowers  the  father  to 
appoint  ft  guardian  until  the  mfant  shall  be  of  the  ase  of 
twenty-one  years  (Oxenden  v.  Lord  Comptony  4  Bro.  C.  C. 
231) ； bat  the  mamage  of  an  infant  under  the  age  of  twenty- 
one  yean  will  not  dissolye  the  goardianship :  (3  Atk.  625.) 

What  persons  may  he  appointed  gyardians,^ 一 The  act 
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aathorizes  the  appointment  of  any  persons  to  the  gaardian- 
ship,  except  popish  recusants  ；  and  an  appointment  of  a 

Siardian  under  this  act  was  held  to  be  well  executed, 
though  the  guardian  thereby  appointed  was  ODe  of  the 
attesting  witnesses  to  the  will.  And  the  Master  of  the  Rolls 
obeerved ~ "  There  is  do  argument  urged  in  this  case  with 
reference  to  the  credibility  of  the  attesting  witness  which 
does  not  apply  to  the  attestation  of  wills.  An  executor  or 
a legatee  ia  a  good  witness  in  the  latter  case,  which,  though 
it  is  true  the  late  statute  has  taken  away  any  beneficial 
interest  of  a  legatee  who  is  a  witness, 1 see  do  reason  why 
the  person  appointed  a  guardian  should  be  held  not  to  be  a 
credible  witness  to  the  execution  of  the  appointment  witbin 
the  statute.  Reason,  principle,  and  authority  all  lean  the 
other  way.  I  am  of  opinion  that  a  guardian  is  a  good 
witnesB :"  {Morgan  v.  HatcheUy  24  L.  T.  Bep.  167.) 

Chuirdian  viewed  in  the  light  of  a  trustee,"] 一 In  a late  case 
(^Mathew  V.  BrU ち 17  L.  T.  Bep.  190)，  an  important  ques* 
tion  was  raised,  as  to  whether  a  testamentary  guardian 
appointed  under  the  proYisions  of  the  above-mentioned 
statute  was  a  trustee,  so  as  to  let  in  againrt  him  the  role  of 
law  that  excludes  the  operation  of  the  Statute  of  Limitations 
SB  between  a  trustee  and  the  ceHui  que  trust,  when  it  was 
decided  that  he  was  a  trustee,  and  consequently  was  disabled 
from  setting  up  that  statute  in  bar  to  a  bill  for  an  account. 
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CHAPTER  XIL 

CODICILS 

Thx  term  codicil,  or  codieilhis,  is,  as  we  have  sireadj 
noticed,  used  as  a  dimmutive  of  codex,  a  will,  or  testament 
(Godolph,  Part  L,  Ch,  VI.,  8. 1) ； and,  in  its  modern  accep- 
tation, Bignmes  an  instrament  made  hy  a  testator,  and 
annexed  to,  and  to  be  taken  as  part  of"  his  will,  either  to 
alter,  restrain,  add,  or  subtract  something  from  it  (Swizl.  I, 
Part 1， B.  5,  pi. 5)，  the  will  and  codicil  together  maJdng  but 
one  testament :  (Huntley  v.  Tribbes^ 16  BeaT.  510.)  And 
in  this  respect  it  will  make  no  difibrenoe  whether  one  codicil, 
or  fleveral  codicils  are  annexed  to  the  will. 

fViU  and  codicil  how  differing  /ram  each  other  m  ikdr 
operation,"] 一 The  chief  dinerence  between  a  will  and  a 
coaicil  in  their  respective  op^tions  is,  that  a latter  will  is 
a  total  revocation  of  a  dupositioii  varied  therdn  fix>m 賓 hat 
it  was  in  a  former  will,  altnough  no  express  words  of  revo- 
cation be  contained  in  such  latter  instrument  ；  but  a  codicil 
is  no  revocation  of  a  will,  or  of  any  of  its  dispositions, 
further  than  that  it  is  specifically  altered  thereby,  unless 
it  contains  words  of  express  revocation  ；  a  codicil,  therefore, 
ia  no  revocation,  even  of  a  particular  disposition  in  a  pre- 
ceding will  to  which  it  is  applicable,  except  precisely  in  tbe 
degree  expressed,  leaving  the  particular  dispositiaiis  im- 
a£»cted  thereby,  as  well  as  the  instrument  in  all  other 
respects,  precisely  in  the  state  it  finds  them:  (HVitel 
Sandford, 1 Vea.  178.) 

As  to  the  cfmtruction  of  codicils  wUh  rekttUm  to  each  oAer 
where  there  are  several  instruments.'] 一 As  the  will  and  codH^ 
together  are  considered  to  make  but  one  tesUment,  ques- 
tions have  frequently  arisen  as  to  whether  the  language  of 
the  codicils  refers  to  the  whole  testament,  including  the 
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will  and  all  the  codicils,  or  relates  to  some  one  or  more  of 
these  instruments  onlj,  or  to  persons  mentioned  in  some 
one  or  more  only  of  such  instruments.  In  Sherar  v.  Bishop 
(4  Bro.  C.  C.  55),  a  testatolr  sKve  the  residue  of  his  personal 
estate  amongst  such  of  his  relations  only  aa  were  mentioned 
m  that  his  will  ；  he  afterwards  made  a  codicil,  which  he 
airected  to  be  taken  as  part  of  hts  will ； and  then  a  second 
codicil,  by  which  he  gave  legacies  to  two  of  his  relations, 
but  ^ve  no  such  direction  ；  and  it  was  held  by  Lord  Com- 
nusflioDer  Eyre  (dubitarUibus  Ashurst,  J"  and  Wilson,  J.)， 
that  as  every  codicil  was  a  part  of  the  testamentary  dispo- 
sition, though  not  part  of  the  instrument,  the  relations 
iMLmed  in  the  second  codicil  were  entitled  to  a  share  of  the 
residue.  This  decision  has,  however,  been  considered  as 
carrying  the  principle  rather  too  far  (Wms.  Exors.  8, 
note  (s)  )  ；  and 〗n  a  more  recent  ease  {Hall  v.  Severne, 
9  Sim.  515,518),  Shadwell, V.  C.，  said  he  could  not  accede 
to  it.  In  the  case  last  referred  to,  a  testator  gave  by  his 
will  pecuniary  legacies  to  several  persons,  and  airected  his 
residue  to  be  divided  amongst  his  before-mentioned  legatees, 
in  proportion  to  their  several  legacies  thereinbefore  given. 
By  a  codicil,  which  he  directed  to  be  taken  aa  part  oi  his 
mil,  he  gave  several  pecuniai^  legacies  to  persons,  some  of 
whom  were  legatees  under  his  wfll,  and  declared  that  the 
sereral  legacies  mentioned  in  the  coaictl  were  given  to  the 
therein-mentioned  legatees,  in  addition  to  what  he  had  given 
to  them,  or  any  of  them,  by  his  will.  And  the  Vice- Chan- 
cellor held  that  none  of  the le が tees  under  the  coaicil  were 
entitled  to  share  in  the  residue  m  respect  to  the  legacies.  In 
an  earlier  cade,  also  (Fuller  v.  Hooper,  2  Ves.  sen.  242),  where 
a  person  by  will  gave  legacies  to  all  her  nephews  and  nieces, 
except  those  thereinafter  named,  and  desired  her  executors 
to  look  upon  all  memoranda  in  her  handwriting  as  parts  of 
or  a  codicil  to  her  will ； and  then  bequeathed  the  residue 
to  the  children  of  her  sisters  ；  and  by  a  coaicil  she  gave 
lesacies  to  some  other  nephews  and  nieces  ；  Lord  Hard- 
held  that  the  nephews  and  nieces  mentionea  in  the 
\uent  part  of  the  will,  and  not  those  mentioned  in  the 
were  excluded  from  the  first-mentionea  legacies  ； 
luse  the  testatrix  meant  to  refer,  not  to  her  testament, 
which  takes  in  all  the  parts,  but  to  the  particular  instru- 
Stent.  And  in  the  more  recent  case  of  Earltf  v.  Benbow 
(2  Coll.  354),  where  a  testator,  by  his  will,  directed  that  the 
l^acies  "  hereinbefore  by  me  bequeathed,**  should  be  free 
of  leeacy  duty  (  and,  by  a  codicil  -which  he  directed  should 
be  tal^en  as  part  of  his  will,  he  gave  other  legacies :  Knight 
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Bruce,  V.  C.,  held  that  the  legates  giTeo  by  codicil  were 
not  given  free  of  legacy  duty,  bis  honour  being  of  opinion 
that  the  word  "  herein*^  was  meant  to  refer  to  no  more  tluB 
the  particular  instrumeDt  in  which  it  was  oontained. 

How  a  codicil  thotdd  be  penned  generaUjf,} 一 A  codioi  may 
be  either  written  on  the  same  paper  as  the  will,  or  affi»«^ 
to  or  folded  up  with  the  will,  or  it  may  be  written  on  » 
different  paper,  and  deposited  in  a  difierent  place  (2  Blac 
Com.  500  ；  Swin.  Fart 1, 8.  5；  Toll.  Exore.  4)  ；  butwbe- 
tber  it  be  attached  to  the  will,  or  contained  m  a  separate 
paper,  it  should  always  refer  to  the  will,  and  declare  that  it 
IS  a  couicil  thereto,  and  intended  to  form  part  of  it.  In 
referring  to  the  will  it  will  be  proper  to  set  out  the  date  of 
that  instrument,  for  the  purpose  of  ideotii)ioff  it  as  the 
particular  will  to  which  the  codicil  is  intended  to  be 
annexed  (see  the  form  3  Con.  Prec,  Part  VIL,  No.  LIIL, 
clause 1, p.  56,  2nd  edit.)  ；  and  whatever  the  codicil  is 
intendod  to  alter,  restrain,  add  to  or  subtract  from  the 
will,  should  be  set  out  in  the  clearest  terms,  and  it  should 
conclude  by  confirming  the  will  in  all  other  respecto,  except 
so  far  as  it  is  altered  by  such  codioi  ；  (id,  ib,) 

As  to  ndifttituted  and  additional  bequests.'] ~~ If  anv  bequest 
contained  in  a  will  is  intended  to  be  revoked,  and  another 
substituted  in  its  stead  ；  or  where  a  bequest  has  been  made 
by  a  will,  and  an  additional  gifl  is  intended  to  be  made  to 
the  same  party  by  a  coUicu  annexed  to  and  forniiug  part  of 
such  will,  the  latter  iustrument  ought  to  state  in  expreos 
terms  whether  the  bequest  contained  in  the  codicil  is  lo  be 
considered  as  a  substituted,  or  a  cumulative  gift,  And  thus, 
if  possible,  prevent  any  doubt  or  question  from  being  niaed 
upon  the  subject  at  any  future  period. 

Practical  suggestions.'] 一 The  best  plan  of  doing  this, 
where  the  bequest  is  intended  to  be  merely  substitutiondl, 
is  to  recite  the  gift  in  the  will,  and  then  reroke  the 
bequest  in  express  terms,  and  bequeath  the  substitated 
to  the  legatee  in  its  stead,  all  of  %?bich  may  be  penned 
in  H  very  concise  form :  (see  tbe  form  3  Con.  Prec,  Part 
VIL,  No.  LV.,  clauses 1， 4，  5,  and  6,  pp.  53,  54，  2ad 
edit.)  And  where  the  bequest  is  to  be  additional  or 
cumulative,  the  onsinal  gift  ought  to  be  recited,  and  thesa 
the  additional  gift  Bbould  be  bequeathed  ；  and,  at  the  same 
time,  it  should  be  stated  that  the  latter  is  to  be  in  addition 
to  the  former  bequest :  (see  the  form  id,  ib,  daufie  3,  p.  53.) 
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General  rules  of  con«/rticftoti.]— In  the  absence  of  some 
ezpressioiis  denoting  a  contrary  intent,  it  appears  that  where 
the  tame  specific  thing  ia  bequeathed  twice  to  the  same 
legatee,  whether  such  bequests  be  contained  in  the  same 
wul,  or  in  a  will  and  a  codicil  thereunto  annexed,  the 
legatee  will,  in  either  case,  be  entitled  to  a  single  gift  only, 
and  not  to  both:  (Swio.  Part  7,  8.  20；  Hol/ord  v.  Wood^ 
4  Ves.  79，  91.)    Id  this  respect  there  \s  a  difference 
between  the  bequest  of  a  specific  chattel,  and  of  legacies 
of  quantity  ；  for  although,  where  two  legacies  of  quantity 
of  the  same  amoant  are  given  to  the  same  legatee  in 
one  and  the  same  instrument,  the  second  bequeBt  will  be 
considered  a  mere  repetition,  and  entitle  him  to  one  legacy 
only  (Swin.  Part  7，  s.  21, pi. 13;  Manning  v.  Thessiger, 
8  My\,  &  Kee.  29),  yet  this  rule  only  holds  where  both 
legacies  are  given  by  the  same  instrument,  for  if  given  hf 
distinct  inBtruments  (and  for  this  purpose  a  will  and  codicil 
are  bo  considered,  although  botn  written  on  the  same 
paper)  (see  2  Wms.  Exors.  1161， 5th  edit.,  and  the  several 
cases  there  referred  to),  the  presumption  is,  that  the  latter  is 
cumulative,  and,  consecjuently,  that  the  legatee  will  be 
entitled  to  both  gifts,  without  any  reference  as  to  whether 
the  amoant  be  equal  or  unequal  to  the  former  gift : 
iBusseU  V.  Dickson,  2  Dru.  &  Warr.  133, 187.)    And  when- 
ever legacies  of  quantity  are  of  unequal  ralue  (^Currie  y. 
PUe、  2  Bro.  C.  C.  225),  or  if  they  are  given  for  different 
causes,  or  u  they  are  to  be  pam  out  of  difierenfc  funds,  as 
where  one  is  to  be  paid  out  of  the  real,  and  the  other  out  of 
the  personal  estate  {Peacock  v.  Takour^ 1 Bro.  C.  C.  295) ； 
or  where  one  is  given  as  a  pecaniary  legacy,  and  the  other 
by  Tfay  of  annuity  {Masters  v.  Mailers, 1 P.  Wms.  421)  { 
or  if  one  be  absolute,  and  the  other  cotitiDgent^  or  subject  to 
a  condition  {Hodges  v.  Peacock,  7  Ves.  737)；  or  if  the 
legacies  differ  in  the  time  and  mode  of  payment,  the  two 
beauests  will oot  be  merged  in  each  other,  bat  the  legatee 
will  be  entitled  to  both,  whether  the  two  bequests  be  both 
contained  in  the  same  instrument,  or  in  distinct  and  separate 
instruments :  {Yochtey     Hansard^  6  Hare,  620,  622.) 

What  mil  afford  sufficient  intrinsic  evidence  to  show  the 
ieMtator's  intent  that  the  gifts  shoula  be  wbstUuiianal  and  not 
cumulative.'} The  context  of  the  will  or  coaicil  may,  how- 
ever, afford  sufficient  intrinsic  evidence  to  show  that  the 
testator's  intent  was  that  the  gifts  should  not  be  cttxnula* 
live  but  substitutional,  and,  consequently,  that  the  latter 
gift  waa  merely  intended  in  the  stead  of  the  former  out 
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2  Beay.  215)  ；  88,  where  a latter  codicil  is  a  mere  copy  of 應 
former  one,  with  the  addition  of  one  single  legacy  {Code  v. 
Bojffi、  2  Bro.  C.  C.  521) ； or  where  it  is  manifest  that  the 
latter  instrumeDt  was  made  for  the  piurpoee  of  better  ascer* 
taining  the  legacies  bequeathed  by  the  former  one :  (^Sawrey 
V.  Humney,  5  De  G.  &  bm.  698.)  And  if  a  testator  declares 
one  gilt  to  be  in  addition  to  another,  and  in  another 
instance  makes  a  gift  without  any  such  declaniioD,  this 
will  afford  a  circumstance  to  show  that  the  latter  was  not 
intended  to  be  adamonal,  but  merely  substitutioDal : {Rmstdl 
V.  Dicksouy  2  Dru.  &  Warn  139.) 

Legacies  of  the  same  amount  both  given  for  iAe  tame  motive 
will  raise  a  presumption  that  the  testator  did  not  intend  ^ 
legacies  to  be  cumulative,'] 一 And  if  legacies  of  the  same 
amount  are  given  by  two  distinct  instruments,  both  of  which 
express  the  same  motive  for  the  eift,  these  two  oomcideneeB 
will  raise  a  presumption  that  the  testator  did  not  intend 
to  bestow  a  second  gift  by  the  cooicd,  but  meant  only  a 
repetition  of  his  former  gift:  {Benyon  t.  Benyou^ 】7  、'es> 
34.)   But  this  presumption  will  only  arise  where  the  double 
coincidence  occurs  of  the  same  motive,  and  the  same  sum 
in  both  the  instruments  {Mackinnon  v.  Peachy  2  Kee.  55 め ； 
consequently,  unless  the  same  motive  and  the  same  sums  be 
expressed  in  both  instruments,  the  legatee  will  be  entitled 
to  both  the  gifU:  {Lord      Suidiffe,  2  Sim.  273.)  The 
motive  also  must  be  expressed,  and  will  not,  it  seems,  be 
inferred  from  any  character  the  legatee  may  fill  with  ra- 
tion to  the  testator  ；  hence,  where  a  testatiix  gave  an 
annuity  "to  my  servant  £.  H.,，，  and,  by  a  codicil,  an  anoTntj 
of  the  same  amount  "  to  my  servant  £.  H""  the  bequests 
were  held  to  be  cumulative,  Uie  word  "  servant,''  not 
expressing  the  motive^  but  being  deacriptiTe  only :  {Hunt  t. 
Beach,  5  Mad.  358  ；  Rock  v.  CaUen、  6  Hare,  531.) 

Substituted  or  additional  legacies  are  general^  tubject  to 
all  the  incidents  of  the  original  bequest."] ~< It  jbmj  be  laid 
down  as  a  general  rule,  that  where  a legacy  is  given  as 廑 
mere  substitution  for  another,  the  substituted  gift  is  subject 
to  precisely  the  same  incidents  as  the  originaTone,  without 
any  reference  as  to  whether  it  is  bo  expressed  or  not  in 
the  testamentai^y  instrument  (Daw  v.  Croft^ 】0  Beinr.  561); 
aod,  in  like  manner,  additional  bequests  are,  generally 
•petudng,  subject  to  the  same  conoitions  and  incidents  u 
toe  original  gift  to  which  they  are  added :  {Cooper  y.  Dag, 
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•)    Still,  this  rule  is  not  so  universal  with  respect  to 
uests  of  the  latter  kind  as  in  the  case  of  substituted 
(In  re  Mart's  Trusty 10  Hare,  171.) 

Where  one  devisee  or  legatee  is  to  be  mhstituted  in  the  place 
of  anaOierS^ 一 Where  a  codicil  is  intended  to  substitute  one 
devisee  or  legatee  in  the  place  of  another  person  named  in 
aome  prior  will  or  codicil,  the  devise  or  bequest  in  such 
prior  will  or  codicil  should  be  recited,  as  also  the  nature  of 
" u  also  the  name  of  the  devisee  ；  and  the  prior  devise  of 
[uest  should  then  be  revoked,  and  the  substituted  gift 
peathed  to  the  substituted  party  ：  (see  the  form  3  Con. 
に， Fart  VII.,  No.  L.,  clauses  3  and  4，  p.  52,  2nd  edit. ； 
id.  ib.  No.  LV.,  clause  2,  p.  53  ；  id.  ib.  No.  LVI.,  clattses 
I  to  4  inclusiye,  pp.  55,  56.) 

As  to  the  substitution  of  parties  in  case  of  lapsed  gifts.^ 一 
Where  it  is  intended  to  substitute  other  persons  in  the 
place  of  any  one  whose  pft lias  lapsed  by  his  death  in  the 
testator's  lifetime,  it  will  be  proper,  after  setting  out  the 
original  bequest,  to  recite  the  death  of  the  party  which 
caused  the  bequest  to  lapse,  and  then  bequeath  such  lapsed 
gift  to  the  person  substituted  :  (see  the  form  3  Con.  Free, 
Fart  VII. ，  No.  LVII.,  clauses 】 to  3  inclusive,  pp.  57,  58, 
2nd  edit.) 

Where  the  codicil  is  made  simply  for  the  purpose  of 
^ianaing  trustees  or  executorsJ] 一 If  a  coaicil  is  made  for  the 
siinple  purpose  only  of  appointing,  or  changing  trustees 
or  executors  in  the  stead  of  those  appointed  by  the  will, 
the  will  itself  should  be  recited,  and  the  appomtment  of  the 
original  trustees  or  executors  briefly  set  out,  as  also  the 
reason  for  the  change  or  new  appointment,  such  as  the 
death,  unwillingness  to  act,  &c.，  or  the  desire  of  the  testator 
to  appoint  new  trustees  or  executors  in  the  place  of  the  old 
onefl,  or  otherwise  as  the  case  may  be  ；  and  if  the  sub- 
stitution is  to  be  made  for  an ァ other  cause  than  the  death  of 
one  or  more  of  the  parties,  it  will  be  proper  to  revoke  the 
appointment  so  far  as  the  trustees  or  executors  who  are  to 
be  displaced  are  concerned,  and  then  to  substitute  the  new 
troBtees  in  the  stead  of  such  deceased  or  displaced  parties  ； 
to  irhich  should  bo  added  a  declaration  that  the  will  shall 
be  read  and  construed,  so  as  to  have  the  same  effect  and 
operation  in  every  respect  as  if  the  names  of  new  trustees  or 
executors  had  been  onginally  inserted  therein,  instead  of  the 
original  trustees  or  executors  therein  named  and  appointed 
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in  every  part  of  the  will  in  which  the  names  of  the  latter 
shall  occur,  concluding  with  the  usual  clause  confirming 
the  will  in  every  other  respect :  (see  the  form  3  Con.  Prec, 
Part  Vn"  No.  LXIL,  daiues 1 and  2,  p.  68,  2nd  edit.) 

Same  conditiotu  ma^  he  annexed  to  gifts  eontaaed  n  a 
eodicU,  as  in  ike  crigmaL  totZL] ~~ The  lame  oonditioos  or 
restrictions  may  be  annexed  to  a  devise  or  bequest  contained 
in  a  codicil  as  in  an  original  will,  and  a  testator  ma ァ also, 
if  he  pleanes,  annex  a  condition  to  &  derise  or  bequest  wliich 
in  the  will  was  given  absolutely.  Hiis  has  most  frecpentlj 
been  done  where  a  testator,  subseqaentlj  to  makuig  his 
willf  has  an}r  grounds  for  supposing  toat  any  of  Uie  penons 
named  therein  may  set  up  any  claims  adverse  to  any  of  the 
dispositions  of  the  will,  so  as  to  put  the  parties  to  their 
election  to  give  up  their  advene  claims  or  renounce  all 
benefit  under  the  will. 

The  subject  of  the  revocation  and  republication  of  wills 
by  codicil  will  be  more  faU)r  entered  upon  and  disconed  in  a 
subsequent  chapter. 


937 


CHAPTER  Xni. 


OF  THE  EXECUTION  AND  ATTESTATION  OP  WILLS. 


(32  Hen.  8,  c. 1) was  that  the  uuitrumeiit  should  be  in 
writing,  upon  the  coDBtruction  of  which  it  has  been  held  that 
a letter  written  by  a  man  whilst  at  sea,  in  which  he  men* 
tioDed  that  his  lands  should  go  as  therein  directed,  was  a 
good  and  valid  will : ( Wesfs  case,  Moore, 1 77.)  Neither  was 
it  necessanr  that  such  writing  should  have  been  in  the  testa- 
tor's own  nandwriting,  or  even  signed  by  him  ；  so  that  mere 
notes  taken  by  a  thira  party  from  the  testator's  instructions, 
for  the  purpose  of  being  reduced  into  form,  were  holden  to 
constitute  an  effectual  will,  notwitbstanding  the  testator ，き 
name  was  not  mentioned  in  any  part  of  it :  {Sir  Francis 
Wmley's  COM, 1 Sid.  315;  S.  C.、2  Eeb.  132;  pL  82,  sub 
nam.  Stevens  t.  Jerrard.) 

Operation  of  the  Statute  of  Frauds  upon  devises  of  real 
estate.]— The  Statute  of  Frauds  (29  Gar.  2，  c  3),  hcmever, 
introduced  some  stricter  rales  with  respect  to  wills  of  real 
estate,  by  the  fifth  section  of  which  it  is  enacted,  "  that  alk 
devises  of  anj lands  or  tenements  devisable  either  by  force 
of  the  Statute  of  Wills,  or  by  this  statute,  or  by  the  custom 
of  any  borough,  or  of  any  particular  custom,  shall  be  in 
writing,  and  signed  by  the  party  so  devising  the  same,  or  by 
some  other  person  in  nis  presence  and  by  his  express  direc- 
tions, and  s も all  be  attested  and  subscribed  in  the  presence  of 
the  devisor  by  three  or  four  credible  witnesses,  or  else  they 
shall  be  utterly  void  and  of  none  effect." 

As  to  the  testator's  signature.'] 一 Although  the  Statute  of 
Frauds  required  the  will  to  be  signed  by  the  testator,  it  aid 
DOt  require  him  to  sign  in  the  presence  of  the  witneases, 
provided  he  acknowledged  to  them  that  it  was  his  oand- 
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writing :  {Dormer  v.  Thurland,  2  P.  Wms.  506  ；  ToUeU's 
case,  Mos.  46;  Moodie  v.  Reed^ 1 Mad.  516.)  Neither  was 
it  in  any  way  material  in  what  part  of  the  will  the  testators 
name  appeared,  if  it  could  have  been  shown  that  he  himself 
actually  placed  it  there.  A &、  where  a  testator  commenced 
his  will  thus,  "I,  John  Stanley,  do  hereby,  &c.,"  which  was 
held  to  be  a  sufficient  signing  within  the  statute :  (Lemayne 
V.  Stanley^  3  Lev. 1 ； see  also  Cook  v.  Parsons,  Pre.  Cha. 
192  ；  Smith  V.  Codron,  cited  2  Ves.  sen.  455  ；  Stonekotue  t. 
Evelyn,  3  P.  Wms.  252  ；  Grayson  v.  Ailinson^  2  Vea.  sen. 
454  ；  Addey  t.  Grie、  8  Ves.  504.)  But  by  the  Wills  Act 
(I  Vict.  c.  26)  the  testator's  signature  is  reauired  to  be 
placed  at  the  foot  or  end  of  the  will,  and  to  be  made  or 
acknowledged  by  him  before  the  witnesses:  (sect.  9.)  When- 
ever, therefore,  a  will  is  to  be  executed,  care  most  be  taken 
that  these  reqaUitions  are  duly  complied  with  ；  for  in  a 
rather  recent  case,  where  the  attesting  witnesses  to  *  will 
deposed  that  the  testator  did  not  sign  the  will  in  their  pie- 
sence,  nor  did  they  see  any  signature  when  they  subscribed 
their  names,  it  was  held  that  the  will  was  not  duly  executed 
under  the  ninth  section  of  that  act:  {Shaw  v.  Neville^ 
24  L.  T.  Bep.  339.) 

Stamping  whether  a  sufficient  signature."] 一  A  ngnature  by 
a  mark  or  stamp  was  holden  to  be  a  sufficient  sgnaiure 
under  the  Statute  of  Frauds  {Harrison  t.  Harruon^  8  Ves. 
185  ；  Saunderson  v.  Jackson,  2  Boa.  &  Pull.  239  ；  Wrighi  t. 
Wake/ord,  7  Ves.  55S  ；  Taylor  v.  Dennings,  3  Per.), 
will  also  be  considered  a  valia  signature  within  the  act 
1 Vict.  c.  26 :  (In  re  Bryce,  2  Curt.  325.)    But  affixing  a 
seal  is  not  a  sufficient  signature  within  tbe  mesning  of 
either  of  those  statutes  ；  lor  those  eDactments  requinog  a 
will  to  be  signed  undoubtedly  meant  some  eyidenoe  to 
arise  from  the  handwriting,  which  could  never  arise  out  of 
a  seal,  as  so  many  common  seals  arc  alike  that  no  ceruintjr 
or  f^uide  oould  possibly  be  gained  from  this  ；  added  to 
which,  when  an  act  of  Parliament  mentions  siguihg,  it  means 
Bomething  different  from  sealing.  And  in  a  still  more  reofsA 
case  {In  the  goods  of  John  SimmerBy  Prerog.  C<mrt， 11 Maj, 
1850)，  the  mere  fact  of  placing  a  seal  by  the  side  of  a  gig- 
nature  previously  written,  that  siiniature  not  having  beaa 
written  by  the  person  whose  name  it  represented,  with  the 
use  of  the  words  "  I  deliver  this  as  my  act  and  deed,"  wis 
held  to  be  an  insufficient  acknowledgment  of  a  dgnatare  to 
a  will  under  the  ninth  section  of  the  Wills  Act : (1 
c.  26  ；  Shaw  r.  NeoiUe,  24  L.  T.  Bep.  413.) 
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Signature^  ij  made  by  testator's  direction,  will  suffice/] 一 
Still,  it  is  not  actually  necessary  that  the  signature  should  be 
made  by  the  testator  himself  and  none  other  ；  for  it  may  be 
done  either  by  himself,  or  by  any  other  person  in  his  pre- 
sence, and  by  his  direction,  and  such  signature  may  be 
made  as  well  by  either  of  the  two  attesting  witnesses  as  by 
any  other  person  :  (Be  Bailey, 】 Curt.  914；  Smith  v.  Harris^ 
1 Bob.  262.) 

Important  alterations  effected  by  Wills  Act  (1 Vict,  c,  26), 
with  respect  to  the  signature  to  wills,^ 一 An  important  altera- 
tion has  also  been  made  by  the  Wills  Act, 1 Vict.  c.  26, 


the  Statute  of  Wills,  of  permitting  its  insertion  in  any  part 
of  the  instrument,  it  expressly  requires  that  the  signature 
should  be  at  the  foot  or  end.  Upon  this  some  questions 
have  latelj  arisen  as  to  what,  strictly  speaking,  raav  be  con- 
strued as  the  foot  or  end,  within  the  meaning  of  this  clause 
of  tbe  act.  The  question  seems  to  have  been  first  mooted 
in  the  case  of  Smee  v.  Bryer、 10  L.  T.  Rep.  380.  In  that 
case  a  will,  sighed  by  the  testatrix  writing  her  name  on 
the  fourth  page  of  a  sheet  of  paper  on  which  the  will  was 
written,  the  signature  being  opposite  the  attestation  clause, 
beneath  which,  were  the  names  of  the  witnesses,  no  part  of 
the  will  being  on  the  fourth  page,  was  held  to  be  an  insuffi- 
cient sitrnature  at  the  "  foot  or  end,"  within  the  meaning  of 
the  statute 1 Vict.  c.  26,  s.  9.  The  rigid  construction  put 
on  the  words  "  foot  or  end  "  in  the  above-mentioned  case, 
rendered  it  advisaole  in  Re  William  Harris  (reported 13  L.  T. 
Sep.  10),  to  take  the  opinion  of  the  court  as  to  whether 
a  will  signed  by  the  testator  after  the  attestation  clause 
，aa  or  was  not  a  sufficient  signature  ；  and  it  waa  held  to  be 
signed  at  the  foot  or  end.  In  Re  Howell  (2  Curt.  342), 
bSow  the  signature  of  the  testator  and  of  the  witnesses, 
but  before  the  execution  was  written  tbe  clause  appointing 
the  executors,  and  the  latter  clause  was  rejected,  and  adminis- 
tradon  with  tlie  will  annexed  allowed  to  pass  to  the  residuar, 
legatees.  In  another  case,  where  the  testator  signed  his 
name  at  the  bottom  of  a  printed  form  ending  on  the  second 
nde  of  a  sheet  of  paper,  the  will  itself  ending  on  the  first 
ode,  probate  was  allowed  to  pass  as  a  will  signed  at  the 
"foot  or  end"  thereof:  (/»  re  Carver,  3  Curt.  293.)  In 
Be  HaUings  (13  L,  T.  Rep.  308),  also,  the  will  of  a  blind 
woman  was  held  to  be  valid,  although  the  will  was  contained 
in  the  first  two  pages  of  a  sheet  of  paper,  and  the  signature 
was  half  way  down  the  third  page,  followed,  however,  by 
[p.  c. 一 vol.  ii.]  4  M 
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the  attestation  clause  and  the  namefl  of  the  witnettes.  In 
the  goods  ofJamu  AfcCuUum  also  (3rd  July,  IB49),  probate 
was  panted  of  a  will  although  the  signature  was  in  the 
uiai^m,  and,  therefore,  not  strictly  at  the  "  foot  or  end," 
as  mentioned  in  the  statute.  Again,  in  Re  M.  BeadUy,  a 
will  was  written  on  both  sides  of  a  sheet  of  paper,  and  on 
part  of  a  third  side.  At  the  end  of  the  will  itself  there  was 
a  blank  space  of  about  half  a line,  the  words  one  thonsud 
eight  hundred  and  forty-eight  forming  tbe  first  line.  Imme- 
diately below  those  words  was  an  attestation  dause,  wbkh 
extended  from  one  side  to  the  otber  whollj  across  the 
paper.  About  three  inches  below  the  last  line  of  tbe  attes- 
tation clause  was  the  signature  of  the  testatrix.  Of^ncite 
to  the  signature  was  tbe  word  "  witnesses.'*  Tbe  name  of 
the  testatrix  was  followed  immediately  by  the  names  of  tJic 
two  attesting  witnesses  ；  the  consequence  of  which  was, 
that  the  signature  of  the  testatrix  was  at  the  distaaoe  of 
three  inches  below  the  attestation  clause,  and,  conaequenth, 
waa  not,  strictly  speaking,  at  the  foot  or  end  of  the  wili  ； 
bat  Sir  H.  J.  Fust  neld  that  the  will  was  properlj  exeevted. 
And  in  a  recent  case,  before  the  Court  of  Delegates,  in 
Ireland  (Dennzey  v.  Turner, 17  L.  T.  Rep.  271), a  wiilww 
written  on  both  mdes  of  a  sheet  of  paper,  and  came  down 
to  within  about  two  inches  from  the  bottom  of  the  seeood 
page,  which  space  was  lefl  blank  ；  and  then,  at  the  top  of 
the  third  page,  the  attestation  clause  was  written,  besde 
which  the  signature  of  the  testatrix  was  affixed,  and  imme- 
diately under  the  eienatnre  of  the  witoeBses.  It  was  admit- 
ted that  the  testatrix  was  nearly  blind,  and  required  more 
room  than  an  ordinary  person.  It  was  held  that  this 曹 お 倉 
due  execution  of  the  will  by  the  testatrix  wHhin  the  pro- 
TisioDs  of  tbe  Wills  Act  (1 Vict.  c.  26)，  which  reqmrei  a 
will  to  be  signed  at  the  end  or  foot  them^. 

Inconveniences  caused  upon  the  construction  oftkeaei 1 VieL 
c.  26,  with  respect  to  blanks,  and  to  the  position  of  the  iettater'i 
name.]  —  The  Wills  Act  (l Vict.  c.  26),  having  made  do 
provision  whatever  respecting  cases  where  blank  spaces  km 
been  left  in  tbe  body  of  a  will  as  originally  prepared,  maojr 
new  and  difficult  questions  arose  as  to  the  propriety  ^ 
admitting  such  a  will  at  all,  or  at  least  of  the  filled  up  ipaoe 
to  probate :  (Birch  v.  Birch, 】2  L.  T.  Rep.  334;  Gimdf 
T.  Oibbons^ 13  L.  T.  Rep.  271.)  And  so  many  serious erOs 
were  found  to  arise,  not  only  from  this  cause,  but  also  from 
the  (questions  thut  were  continually  arising  as  to  tlie 
position  in  the  will  the  testator's  name  most  oocapj,  that  H 
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was  at  length  considered  expedient  to  pass  an  act  of  Parlia- 
ment for  the  purpose  of  removing  them.  This  was  effected 
by  the  act  15  Vict.  c.  24,  which,  after  reciting  that  the  laws 
with  respect  to  the  execution  of  wills  required  further 
Amendment,  proceeds  to  enact  as  follows : 

1 Vict.  c.  26.] 一 " 1. Where  by  an  act  passed  in  the  first 
year  of  Her  Majesty  Queen  Victoria,  intituled,  An  Act  for 
the  Amendment  of  the  LawM  with  respect  to  WilU^  it  is  enacted 
that  DO  will  shall  be  valid,  unless  it  shall  be  signed  at  the 
foot  or  end  thereof  by  the  testator,  or  by  some  other 
person  in  hb  presence  and  by  bis  direction  ；  every  will 
shall,  so  far  only  as  regards  the  position  of  the  signature 
of  the  testator,  or  of  the  person  siting  for  him  as 
aloresaid,  be  deemed  to  be  valid  withm  the  said  enact- 
ment as  explained  by  this  act,  if  the  sisnature  shall  be 
80  placed  at,  or  after,  or  following,  or  under,  or  beside,  or 
opposite  to  the  end  of  the  will,  that  it  shall  be  apparent  on 
the  face  of  the  will  that  the  testator  intended  to  give  effect 
to  such  hia  signature  by  bis  writing  signed  as  his  will ； and 
that  no  such  will  shall  be  affected  by  the  circumstance  that 
the  signature  shall  not  follow  or  be  immediatelj  at  the  foot 
or  end  of  the  will,  or  by  the  circumstance  that  a  blank  space 
slial]  intervene  between  the  concluoing  word  of  the  will  and 
the  signatare,  or  by  the  circumstance  that  the  signature 
shall  be  placed  among  the  words  of  the  testimonium  clause, 
or  of  the  clause  of  attestation,  or  ahall  follow,  or  be  after, 
or  under  the  clause  of  attestation,  either  with  or  without  a 
blank  space  interyening,  or  shall  follow,  or  be  after,  or 
under,  or  beside  the  names  of  one  of  the  names  of  the  sub- 
ac'ribiDg  witnesses,  or  by  the  circumstance  that  the  signature 
shall De  on  a  side  or  pa^e,  or  other  portion  of  the  paper  or 
papers  containing  the  will,  whereon  no  clause  or  paragraph 
or  disposing  part  of  the  will  shall  be  written  above  the  sig- 
nature, or  by  the  circumstance  that  there  shall  appear  to  be 
sufficient  space  on  or  at  the  bottom  of  the  preceding  side  or 
page,  or  other  portion  of  the  Bame  paper  on  which  the  will 
u  written  to  contain  the  signature  ；  and  the  enumeration  of 
the  above  circumstances  shall  not  restrict  the  generality  of 
the  above  enactment  ；  but  no  signature  under  the  said  act, 
or  tluA  act,  iiball  be  operative  to  give  effect  to  any  dispo- 
sition or  direction  which  is  underneath,  or  which  follows  it, 
nor  shall  it  give  effect  to  any  diflposition  or  direction 
inserted  after  the  signature  shall  be  made." 

Act  to  extend  to  certain  wills  already  made,"] 一 The  provi- 
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sions  of  this  act  ehall  extend  and  be  applied  to  evei7  w31 
already  made,  where  administration  or  probate  hia  not 
already  been  granted  or  ordered  by 疆 court  of  competeot 
jurisdiction,  in  consequence  of  the  defective  execation  of 
such  will,  or  where  the  property  not  being  within  the  jaris- 
diction  of  the  Ecclesiastical  Courts,  has  not  been  possessed  or 
enjoyed  by  some  person  or  persons  claiminf^  to  be  entitled 
thereto,  in  consequence  of  the  defective  execution  of  smh 
will,  or  the  right  thereto  shall  not  have  been  decided  to  be 
in  some  other  person  or  persons  than  the  persons  claiming 
under  the  will  by  a  court  of  competent  jurisdiction,  in  con- 
sequence of  the  defectire  execution  of  such  will. 

Interpretation  of  the  will.'] "~ The  word  will  shall, ra  the 
construction  cif  this  act,  be  interpreted  in  like  manner  as  the 
same  is  directed  to  be  interpreted  under  the  prorisions  in 
this  behalf  contained  in  the  said  act  of  the  first  year  of  the 
reign  of  Her  Majesty  Qaeen  Victoria. 

As  to  attestation  and  subscription  of  the  attesting  witneneM.j 
—The  Statute  of  Frauds  (29  Car.  2，  c.  3),  notwithsUodia^ 
that  it  required  that  the  three  witnesses  should  sign  the  niilt 
did  not  require  that  all  the  witnesses  should  be  present  at 
the  same  time  :  {Cook  v.  Parsons^  Pre.  Cha.  184.)  In  one 
case  four  years  elapsed  from  the  time  the  testator  executed 
bis  will,  in  the  presence  of  two  witnesses,  before  it  was 
witnessed  by  the  third,  and  yet  the  will  was  bdci  to  have 
been  properly  attested  :  (Jones  ▼•  Luke,  2  Atk.  177,  at«i; 
80  olso  Carlton  v.  Griffin^ 1 Bur.  549.)  But  it  was  essen- 
tial thnt  ail  the  Tritnesses  should  have  witnessed  and  sub- 
scribed their  names  as  witnesses  to  the  same  in き trumeot  ；  for 
where  two  witnesses  attested  a  will,  and  a  third  witness 
attested  a  coiucil  made  afterwards,  it  was  considered  insnffi- 
cient :  (Lee  v.  Libb,  Carth.  292  ；  S.  C. 1 Show.  68  ；  3  Mod. 
292.) 

Signature  and  acknotoledgment  by  the  testator  how  far 
«w«irm/  ]— The  Statute  of  Frauds  (29  Car.  2，  c.  3)  did  not 
require  that  the  attesting  witnesses  should  see  the  tesUtor 
sign  his  name  to  the  will,  or  even  be  made  acquainted  with 
tbe  nature  of  the  instrument  they  attested :  (British  Afttenm 
V.  White,  3  Moo.  &  Pay.  682  ；  Wright  v.  Wnghi,  5i6.316  ; 
Johnson  V.  Johnson^ 1 C5r.  &  Mee.  1&.)  But  the  act 1 Tkt 


acknowledged  by  the  testator  in  the  witnesses'  presence,  and 
that  both  the  witnesses  should  be  present  at  tae  same  time 
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(fleet.  9)  ；  still,  any  will  so  executed  will  be  valid,  without 
anj  farther  publication  thereof.  With  respect  to  what  will 
be  considered  a  sufficient  signature  and  acknowledgement 
within  the  meaning  of  this  act,  it  seems,  as  we  have  just 
before  noticed,  that  the  will  may  be  signed  by  a  third  party 
by  the  testator's  direction,  which  will  be  quite  as  efiectual 
aa  if  the  testator  had  written  his  name  with  his  own  hand  ； 
for  a  party  signing  by  a  testator's  direction  is  as  much  bis 
ixutrumeDt  aa  a  pen  in  his  hand  would  have  been. 

Whether  a  subsequent  recognition  of  signature  by  testator 
will  suffice."] 一 As  the  testator's  si^ature  may  be  either  made 
or  acknowledged  by  him  in  the  witnesses'  presence,  a  recog- 
nition or  acknowledgment  of  his  signature  by  him  in  the 
presence  of  the  witnesses  will  be  sufficient  without  his  again 
going  through  the  form  of  signing  bis  name.  But  such 
acknowledgment  of  the  signature  must  be  made  before  the 
witnesses  sign,  for  u  made  afterwards  it  will  be  insufficient 
(Re  Oiding,  2  Curt.  865  ;  Re  Bird,  3  ib, 117;  Cooper  v. 
お ecketi,  id.  ib*  643);  and  in  the  case  last  referred  to,  Sir 
H.  J.  Fast  observed,  that  the  act  expressly  requires  that 
the  deceased  shall  have  signed  the  will,  or  acknowledged 
bis  signature  in  the  presence  of  two  witnesses  present  at  the 
same  time,  and  that  it  was  essential  they  should  have 
attested  it  in  the  presence  of  the  testator,  though  not  of 
each  other.  The  interpretation  which  the  court  has  put 
upon  the  section  is  that  the  testator  must  sign  or  acknow- 
ledge his  signature  before  the  witnesses  attest^  and  if  the 
witnesses  attest  before  the  signature  of  the  deceased  is  fixed 
to  the  will,  the  will  is  not  executed  within  the  provisions 
of  the  act.  The  words  of  the  section  are  very  precise,  and 
it  would  be  attended  with  dangerous  consequences  if  the 
court  were  to  hold  a  will  valid  which  had  been  signed  in 
the  presence  of  two  witnesses  who  have  attested  it  before 
the  signature  of  the  testator  was  attached  to  the  will ； for 
where  is  the  court  to  draw  the  line  ？  Suppose  the 
witneases 翥 nested  an  hour  before  the  testator  signed,  or  a 
day,  or  a  week,  or  any  other  time,  where  is  the  court  to 
stop  if  it  gives  a latitude  of  constructdon  to  this  section  of 
the  act  ？ 

Whether  it  is  essential  that  the  wttnesset  should  see  the 
teskUor^s  signature/} 一 It  is  also  esaentlal  that  the  witnesses 
should  see  the  testator's  signature,  otherwise  it  will  be  do 
signature  within  the  meaning  of  the  statute.    Hence,  where 
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a  paper  for  him,  which  they  did  in  his  presence,  but  the 
paper  itself  was  folded  up  in  such  a  way  that  the  witnesses 
did  not  see  any  writing  whatever  upon  it,  and  this 冒 as.  held 
to  be  an  insumdent  aignatare  or  ackoowledgmeDt  of  agna- 
ture  within  the  meaning  of  the  act  ；  for  H  is  the  ngnature, 
not  the  will,  which  the  act  requires  to  be  acknowledged  ； 
and  it  is  impossible  that  such  an  acknowledgment  can  be 
made  unless  the  signature  itself  be  exhibited  to  the  witnesses: 
(Ibott  V.  Oenge,  3  Curt.  160;  and  see  Be  Harrutm,  2  ft. 
863  ；  Hudson  v.  Parker, 1 Rob.  14.)  But  if  the  will  is  pro- 
duced with  the  testator,8  signature  to  it,  which  the  testator 
requests  the  witnesses  to  attest,  and  they  then  attest  and 
sabscribe  the  will  in  his  presence,  this  will  be  •  suffiaeot 
signature  and  acknowledgment  by  the  testator  and  attesta- 
tion by  the  witneeses  within  the  meaning  of  the  act :  {Bi 
Adridge^  VI L.  T.  Rep.  351 ； Burfot/ne  v.  Shmder、 1 Bob. 
51 ； see  also  Re  Regan, 1 Curt.  908  ；  Gaze  y.  Gitst、  8  /& 
451.) 

Az  to  the  form  of  attestation.'] The  act 1 Vict,  c  26，  docs 
not  require  any  particular  form  of  attestation  ；  but  if  the 
fact  of  the  witnesses  being  all  present  at  the  same  time  doc? 
not  appear  in  the  attestation  clause^  the  Prerogative  Court 
will  require  an  affidavit  that  the  will  was  so  executed  before 
they  wfll  grant  probate.  To  prevent  this  consequence,  tbc 
proper  way  will  be  to  pen  the  clause  in  the  following 
terms : 

•*  Signed,  sealed,  published  and  declared  by  the  wiftin-wiDed 
{teitator'a  y«ame),  the  testator,  as  hi き last  and  onlj  will  and  testa- 
ment, in  the  presence  of  ua，  wno,  present  at  the  same  tine  in  his 
presence,  at  his  request,  and  in  the  presence  of  each  other,  hxn  hse- 
unto  subscribed  our  names  as  witnesses ノ' 

As  to  the  signature  by  the  witnesses.^ ―" It  is  necessary  that 
the  witnesses  themselves  should  actaally  8i<;n  their  names ；  far, 
although  a  testator  may  direct  another  to  sign  his  nameforhim, 
the  witnesses  have  no  sucb  authority  conferred  upon  them. 
Hence,  where  the  signatures  of  the  attesting  witnesses 曹 ere 
made  by  another  person,  they  holding  the  top  of  the  pen  at 
the  time  their  names  were  written,  and  no  reason  given  — 
they  did  not  sign  themselves,  though  able  to  do  the 
sifrnature  was  holden  to  be  insufficient :  (/n  the  goods  of 
Thomas  Kekher、 10  L.  T.  Rep.  482.)  And  where  a  witness 
to  a  will  traced  his  name  previously  written  ivith  a  diy  p^， 
it  was  held  that  this  did  not  amount  to  such  a  subscnption 
as  the  act  required  :  、Re  Clark,  2  Cart.  329.)  But  mtking 
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a  mark  u  a  sufficient  signing  for  the  purpose  of  attestation : 
(Rtf  Ashmore,  3  Curt.  320.) 

How  the  will  should  be  signed  and  attested  where  it  cotuisU 
of  several  sheets  of  paper,} 一 If  the  will  consists  of  several 
sheets  of  paper,  the  regular  practice  is  for  the  testator  to 
sign  his  name  to  each  sheet,  which  should  also  be  subscribed 
by  the  witnesses,  and  this  should  be  noticed  in  the  tes- 
timonium clause  of  the  will ； for,  although  this  is  not 
essential  to  the  validitj  of  the  instrument,  it  has  the  effect 
of  showing  the  identity  of  each  page  so  signed  and  attested, 
as  forming  part  of  the  will  executed  by  the  testator.  Sealing 
is  in  no  way  necessary,  though  it  is  a  common  practice  to 
affix  a  seal  oDposite  the  signature  of  the  testator's  name  in 
the  last  sheet  of  the  will. 

As  to  the  date  of  the  trtff.] ~ The  date  of  the  will  is  usually 
inserted  at  the  very  end  of  the  testimonium  clause,  and  ought 
never  to  be  omitted  ；  for  although  by  no  means  essential  to 
the  validity  of  the  will,  it  will  afiord  evidence  of  the  time  at 
which  it  was  executed,  in  case  another  will  or  testamentary 
writiDg  should  also  be  found,  so  as  to  show  which  of  them 
is  to  supersede  the  other  ；  for  ii  it  should  so  happen  that 
two  wills  should  be  discovered,  neither  of  them  bearing  any 
date,  and  it  could  not  be  shown  by  extrinsic  evidence 
which  was  the  last  executed,  both  must  be  void  for  uncer- 
tainty ••  {Phipps  T.  Earl  of  Anglesea^  7  firo.  P.  C.  edit. 
TomL  443.) 

Where  the  wiU  contairu  any  alterations  or  erasures.'] 一 If 
tbe  will  contains  any  alterations  or  erasures  it  will  be  proper 
to  direct  tbe  witnesses*  attention  to  tbe  particular  parts  of 
the  will  in  which  such  alterations  or  erasures  occur,  and  get 
them  to  place  their  initials  in  the  margin  opposite  before 
the  will  is  executed,  and  to  notice  this  having  been  done  by 
a  memorandum  added  to  the  attestation  clause  at  the  end 
of  the  will.  This  may  be  done  to  the  following  effect,  to  be 
▼aried,  of  course,  according  to  circumstances : 

"The  interlineatioD  of  the  word  *my/  between  the  twenty-fifth 
and  twenty-sixth  linea  from  the  top  of  the  first  sheet,  and  tbe  word 

*  tiieir '  written  on  an  eruare  in  the  thirty-first  line  of  the  same 
sheet,  tnd  against  which  we,  as  well  as  tbe  said  testator,  htye  placed 
the  initials  of  our  names,  having  been  first  made;  and  tbe  wonl 

•  Edward/  written  on  an  erasure  on  the  twelfth  line  of  the  said  first 
iheet,  and  against  which  we  hafe  also  placed  our  inituds,  ha"ng  been 
first  made." 


What  wiU  be  considered  a  sufficient  subscription  by  the 
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witnesses  in  the  testator's  presence.'] ~ Both  the  Statute  of 
Frauds,  29  Car.  2,  c.  3,  and  the  statute 1 Vict.  c.  26,  require 
the  attestation  and  subscription  to  the  will  by  the  attestii^ 
witnesses  to  be  made  in  the  testator's  presence  ；  but  what  is 
to  be  considered  as  the  testator's  presence  has  often  proTed 
a  very  pazzling  question.   In  one  case,  where  a  testator 
desired  the  witnesses  to  go  into  another  room  seven  yutu 
distant,  in  which  there  was  a  broken  window>  through  which 
he  might  have  seen  them,  this  was  holden  to  be 息 sufficieiit 
signature  in  the  testator's  presence  within  the  Statute  of 
Frauds  (Sheers  t.  Glasscock, 1 £q.  Cas.  Abr.  403,  pL  8  ； 
S.  C.  2  Salk.  688)  ；  for  that  it  was  not  necessary  the  testator 
shoald  actually  jpee  the  witnesses  subscribe  their  names  ；  it 
was  enough  h  he  was  in  sach  a  situation  that  he  mi^ht  haTe 
seen  them  if  he  would.    And,  upon  the  same  principle,  the 
sifmature  would  have  been  equaUy  valid  under  the  statute 
1 Vict.  c.  26.   In  another  case  also,  where  a  testator  sate  in 
her  carriage  opposite  the  windows  of  her  attorney's  office 
in  such  a  position  that  she  might,  if  she  had  pleased,  have 
seen  the  witnesses  who  there  subscribed  their  names  as 
attesting  witnesses  to  her  will,  which  thfey  had  before  seen 
her  execute.  It  was  held  to  be  a  sufficient  subscription  in 
her  presence :  (Casson  v.  Dade、 1 Bro.  C.  C.  99.)    And  in 
a  case  which  arose  since  the  Willa  Act  (1 Vict.  c.  2d)  came 
into  operation  {Newton  v.  Clarke,  2  Curt.  230),  a  tesUtor 
signed  a  codicil  whilst  lying  in  bed,  the  two  witnesses  who 
attested  the  codicil  being  in  the  room,  the  curtains,  although 
open  on  both  sides,  being  closed  at  the  foot  of  the  ； 
one  of  the  witnesses,  as  he  was  standing  bj  the  fire,  coiild 
not  aetually  see  the  testator  sign  his  name,  and  tliat  witnen 
signing  upon  a  small  table  placed  between  tbe  foot  of  the 
bed  and  the  fire,  where  tbe  curtains  were  atill  closed,  the 
testator  might  not  have  seen  them  sign,  it  was,  neTerth^eas, 
held  that  tbe  testator  and  the  witnesses  signed  their  names 
in  the  presence  of  each  other,  as  required  by  the  ninth 
section  of  the  act  of  Victoria,  Sir  H.  J.  Fust  at  tbe  same 
time  observing,  that  under  the  act  where  a  paper  is 
executed  by  the  deceased  in  the  same  room  where  the  int- 
nesses  are,  and  who  attest  the  paper  in  that  room,  it  is  an 
attestation  in  the  presence  of  the  testator,  although  thej 
could  not  actualljr  see  bim  sign,  nor  the  testator  actaalljr 
Bee  the  witnesses  sign.   But  although  it  is  not  requisite 
a  testator  should  actually  see  the  witnesses  subscribe  their 
names,  it  is  nevertheless  essential  that  he  should  be  in  sach 
a  situation  at  the  time  such  subscription  is  made  that  be 
must  hare  seen  them  sign  if  he  thought  proper  to  look  in 
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the  direction  in  which  they  were  ；  for  where  a  testator  had 
duly  signed  his  will m  the  presence  of  three  witnesses,  who 
then  went  down  stairs  and  attested  his  will  there,  where  it 
was  impossible  he  could  have  seen  them  sign  their  names, 
the  ivill  wafl  holden  void  for  want  of  having  been  attested 
in  conformity  with  the  Statute  of  Frauds :  {Broderick  v. 
JBroderick, 1 P.  Wms.  239.)  In  another  case  also  {Doe  v. 
JSfanifM,  I  Man.  &  Selw.  294),  where  the  attesting  wit- 
nesses retired  from  the  room  in  which  the  testator  had 
signed,  and  subscribed  their  names  in  an  adjoining  room, 
and  the  jury  found  that  from  one  part  of  the  testator's  room 
a  person,  inclining  himself  forward  with  his  head  out  of  the 
door,  might  have  seen  the  witnesses  sign,  but  the  testator 
himself  was  not  in  such  a  situation  in  the  room  that  he 
misbt  by  so  inclining  have  seen  them,  it  was  held  that  the 
wiU  was  not  duly  attested.  Whenever,  indeed,  a  subscrip- 
tion is  made  by  the  witness  in  a  room  separate  from  that 
occupied  by  the  testator,  the  position  of  the  parties  must  be 
such  as  to  render  them  visible  to  each  other.  This  point 
was  expressly  decided  in  a  case  which  occurred  after  the  VV  ilk 
Act, 1 V ict.  c.  26,  came  into  operation.    In  the  case  here 


from  the  bedroom  of  the  deceased  by  a  passage,  both  doors 
being  open,  so  that  they  could  hear  bim  breathe,  but  could 
not  have  been  seen  by,  and  could  not  see  him,  this  was  not 
considered  an  attestation  in  the  testator's  presence  within 
tbe  meaning  of  that  act,  and  the  probate  was  rejected 
accordingly  ：  (/»  re  JEilis,  2  Curt.  305.)  In  a  still  more 
recent  case  also,  an  attestation  in  an  adioining  room,  the 
door  wide  open,  but  out  of  the  range  of  tne  tes tutor's  eye- 
sigtit,  was  held  to  be  an  insufbcient  attestation :  (Norton  v. 
Baztit,  27  L.  T.  Rep.  289.)  And  where  a  will  is  attested 
out  of  the  testator's  presence,  it  will  be  perfectly  immaterial 
whether  the  witnesses  retired  at  his  request  or  not :  (Eccle- 
9ton  V.  Fatty,  2  Show.  89  ；  S.  C.  Carth.  79  ；  Comb.  156.) 

Testator's  prejtence  insufficient  unless  he  himself  has  a  mental 
knowledge  of  the  fact  of  attestation."] 一 Nor  will  a  signa- 
ture in  the  testator^s  presence,  even  if  made  before  his 
very  eyes,  at  all  times  suffice,  because  there  must  be  a 
mental  as  well  as  a  bodily  presence  at  the  time  of  attes- 
tation.   Hence,  if  a  man,  after  he  had  signed  his  will  in 

E roper  form,  were  afterwards  to  fall  into  a  state  oi insensi- 
ility,  an  attestation  subscribed  by  the  witnesses  during  his 
state  of  uncoDflciousness  would  be  inoperatiye :  {Right  v. 
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Price、  Doug.  241.)  Nor  would  an  attestation  be  of  aoj 
avail  if  made  in  a  secret  and  clandestine  way,  although 
8Qbecribed  in  the  same  room  and  doae  to  tbie  testator's 
elbow,  if  he  himself  was  unaware  of  the  transaction :  (JLoi^- 
ford  V.  Eyrty 1 P.  Wms.  740.) 

Am  to  (he  qualification  of  Ae  irtteeiws.] ~ It  was  formerly 
qnestioned,  upon  the  Statute  of  Francis,  29  Car.  2,  c 
whether  the  words  "  credible  witnesses,"  used  in  th"  statute, 
did  not  signify  aomething  more  than  competent  witneases  ； 
bat  Lord  Alansfield,  in  Wifndkamy,  O^/^r^Cl  Bui*.  414), 
decided  that  it  did  not,  aod  this  decision  9oemB  to  hx\ 
settled  the  question.  The  Wills  Act, 1 Vict,  c,  26, 
however,  gone  far  beyond  the  rule  established  by  ' 
MtDBfield^s  decision,  which  only  went  to  the  extent 
any  witness  who  is  considered  a  competent  witness  on  a 
trial  at  law  ia  a  sufficient  witness  to  the  attestation  of  a  vill  ； 
but  the  act  of  Victoria  goes  to  the  extent  of  enacting,  "  tbat 
if  any  person  who  shall  attest  the  execution  of  a  will  shaU 
at  the  time  of  the  execution  thereof,  or  at  any  time  after- 
wards,  be  incompetent  to  be  a  witness  to  prore  the  execa- 
don  thereof,  sach  will  shall  not,  on  that  account^  be 
considered  as  invalid  ；"  so  that  now,  so  far  from  ewea  m 
competent  witness  beinpr  required,  no  person,  however 
criminal  or  incapable  of  credit,  is  disabled  from  being  an 
attesting  witness  to  a  will,  the  act  admitting  of  no  kind  of 
disquftlmcatioa  whatever. 

Attesting  witnesM  incapacitated  from  taking  any  bemefit 
under  the  trt'".] 一 Bat  an  attesting  witness  under  the  Wills 
Act, 1 Vict,  c  26,  as  also  under  a  prior  act  of  Parliament 
(25  Geo.  3，  c.  6,  s.  3),  is  totally  incapacitated  from  deriring 
any  personal  benefit  under  the  will,  for  by  the  15th  section 
of  toe  act  of  Victoria,  it  i，  expressly  enacted,  "  that  if  an， 
person  shall  attest  the  execution  of  any  will,  to  whom,  or  to 
whose  wife,  or  husband  any  beneficial  devise,  legacy,  estate, 
interest,  gift,  or  appointment  of  or  affecting  any  real  or  per- 
sonal estate  (other  than  and  except  charges  and  direcdoos 
for  payment  of  any  debt  or  debts),  shall oe  therebj  given 
or  made,  such  devise,  legacy,  estate,  interest,  gift^  or 
appointment  shall,  so  far  only  as  concerns  such  person 
attesting  the  execution  of  such  will,  or  the  wife  or  husband, 
be  utterly  null  and  void,  and  such  person  so  attesting 
Bhall  be  admitted  a  witness  to  prove  the  execution  of  such 
will." 

Am  to  eredUars  being  wUneues.l ~~ A  creditor  may  be  a 
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witness  to  a  will,  notwithstanding  the  devised  property  is 
charged  with  the  payment  of  debts  (sect.  16),  as  may  also 
the  executor  of  a  wiU :  (sect.  17.) 

As  to  wiUa  under  powenJ] 一 As  the  law  stood  prior  to  the 
Wills  Act, 1 Vict.  c.  26，  a  person  creating  a  power  might 
have  authorized  an  appointment  of  real  estate  bjr  an  un- 
attested will,  or  a  mere  note  in  wnung  ；  and  he  might  also 
have  prescribed  certain  forms  and  ceremonies,  which, 
although  of  themselves  imneoessarpr  to  give  anj  authenticity 
to  the  will,  ye ち unless  couipliea  with,  a  will  attempted  to  be 
miide  in  pursuance  of  such  power  would  have  been  inoperative. 
Hence,  if  a  seal  bad  been  required,  a  will  under  hand  only, 
although  made  in  strict  conformity  with  the  Statute  of 
Frauds  would  not  have  sufficed.  Bat  where  the  power  was 
to  aopoint  by  will  generally,  then  the  will,  in  order  to  em- 
brace real  estate,  must  have  been  executed  and  attested  with 
all  the  formalities  which  the  Statute  of  Frauds  prescribes. 
Bat  DOW  by  the  Wills  Act, 1 Vict.  c.  26,  no  appointment 
made  by  will  in  exercise  of  any  power  will  be  valid,  unless 
executed  in  the  same  manner  as  any  other  will  is  directed 
to  be  executed  by  that  act  ；  but  if  so  executed,  it  will  be 
snfiiaent,  notwithstanding  the  terms  of  the  power  may 
prescribe  other  solemnitiefl  that  haye  not  been  complied 
with:  (sect.  10.) 

Estates  pur  autre  vie."] Estates  pur  autre  me  were  not 
rendered  devisable  by  the  Statute  of  Wills  (32  Hen.  8,  c 1), 
neither  were  they  comprised  in  the  fifth  section  of  the 
Statute  of  Frauds  ；  but  by  the  twelfth  Becdon  of  the  latter 
statute  thej  are  rendered  doYisable  by  will  in  writing,  signed 
bjr  the  party  devising  the  same  ；  or  hj  some  other  person  in 
hu  preience,  by  his  express  direction,  attested  and  subscribed 
by  three  or  more  credible  witneflses.  And  if  no  such  devise 
thereof  shall  be  made,  the  same  shall  be  char^pable  in  the 
hands  of  the  heir,  if  the  same  shall  come  to  him  by  reason 
of  a  special  occupancy,  as  assets  by  descent,  as  in  the  case 
of  lands  in  fee  simple  ；  ana  in  case  there  shall  be  no  special 
occupant  thereof,  it  shall  go  to  the  executors  or  adminis- 
trators ot  the  party  who  haa  the  estate  thereof  by  virtue  of 
the  grant. 

Whether  the  exeeutan  could  have  taken  under  an  tmatte$ted 
wilL] 一 Upon  the  constructioo  of  the  last-mentioned  section 
of  the  Statute  of  Frauds,  it  seems  that  although  the  wiU  to 
pM  the  legal  estate  must  haye  been  attestea  by  three  or 
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more  witnesses,  yet,  as  the  same  section  also  enacts  that  if 
there  shall  be  no  special  occupant  thereof,  it  shall  go  to  the 
executors,  &c"  of  the  party  who  had  the  estate  thereof  by 
Tirtue  of  the  grant,  it  was  considered  that  in  case  there  wu 
DO  special  occupant  they  would  haye  taken  upon  an  equity 
attaching  upon  the  character  of  executors,  Dotwithsianding 
the  will  was  not  attested  in  conformity  with  the  statute. 
In  order,  however,  to  settle  all  doubt  upon  the  matter,  the 
act  of  the 14  Geo.  2，  c.  2,  was  passed,  which,  after  redting 
that  such  doubts  had  arisen,  enacts  that  8uch  estate  pur 
autre  vie^  in  case  there  shall  be  do  special  oocupnDt  thereof 
of  which  no  devise  shall  have  been  made  according  to  the 
Statute  of  Frauds,  shall  be  applied  as  personal  estate: 
(sect.  9.)   This  last-mentioDed  enactment,  however,  odIj 
applies  to  those  cases  where  there  is  no  special  oocopaot, 
and  it  appeared  still  to  remain  a  question  whether  the 
executors  or  administrators,  having  satisfied  debts,  were 
compelled  to  distribute  property  of  this  kind  as  personalty. 
Lora  Uardwicke,  in  WeMtfaling  v.  WestfaLing  (3  Atk.  460), 
and  in  IVUliams  v.  JekyU  (2  Yes.  sen.  683),  expressed  as 
opinion  that  it  would  so  to  the  executors  or  administnton 
as  special  occupants.  In  Atkinson  v.  Barker  (4  T.  B.  229), 
Lonl  Kenyon  considered  it  would  be  personal  estate,  but  be 
aeems  to  haye  grounded  his  opinion  upon  the  errraeoas 
■apposition  that  it  was  distributable  under  the  statute 14 
Geo.  2.   But  all  these  doubts  seem  to  have  been  fintUj 
settled  b,  a  decbion  of  Lord  £ldon,  who  determioed  that 
after  satisfaction  of  debts  it  becomes  distributable  as  per- 
•ooal  estate :  (Ripley  v.  Waierworth^  7  Ves.  425.)  Snwe 
the  act  of 1 Vict.  c.  26，  wills  of  estates  pw  antre  。ie  most 
be  executed  according  to  thut  act,  which  roquires  a  unifor- 
mitj  in  the  execution  of  wills  of  every  description,  witboot 
any  reference  as  to  the  nature  of  the  property  to  be  thereby 
disposed  of.  And  if  no  disposition  by  wul shall  be  made  of 
any  estate  pur  autre  vie  of  a  freehold  naturet  the  same  shall 
be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to 
him  by  reason  of  a  speciHl  occupancv  as  asseto  by  docoit, 
M  in  the  case  of  lands  in  fee  simple  ；  and  in  case  thwe 
shall  be  no  special  occupant  of  any  estate  pur  cadn  rie， 
曹 hether  freehold,  or  customary  ire^old,  tenant  right,  ens' 
tomary  or  copyhold,  or  of  any  other  tenure,  and  wbelher 暴 
corporeal  or  incoiporeal  hereditament,  it  shall  go  to  the 
executor  or  administrator  of  the  party  that  had  tlie 
thereof  by  ▼irtue  of  the  grant  ；  and  if  the  same  shall  cone 
to  the  executor  or  administrator  either  by  reason  of  • 
special  occupancy  or  by  Tirtue  of  this  act,  it  shall  be  atKts 
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in  liifl  hands,  and  go  and  be  applied  and  distributed  in  the 
same  manner  u  the  personal  estate  of  the  testator  or  intes- 
tate : (1 Vict.  c.  26,  8.  6.) 

Bequests  of  stock.']— The  Bank  Acts  (1 Geo. 1, c. 19,  s. 12; 
30  Geo.  3,  c.  2;  35  Geo.  3，  c， 14),  require  a  bequest  of 
stock  in  the  public  funds  to  be  attested  by  two  witnesses  : 
{Bank  of  England  v.  Lum, 15  Ves.  596.)  Still  it  seems 
that  on  a  bequest  of  stock  hj  an  unattested  will,  the  execu- 
tors "would  have  become  entitled  to  such  in  their  represen- 
tative capacity,  and  as  such  have  also  become  the  trustees 
for  the  next  of  kin :  but  any  will  now  made  aflfecting  stock 
most  be  executed  and  attested  in  the  same  way  as  a  will 
relating  to  any  other  kind  of  property  ： (1 Vict,  c.  26, 
8.  9.) 

Willi  of  personal  estate."] ~~ The  requisitions  imposed  by  the 
5t]i  section  of  the  Statute  of  Frauds,  with  respect  to  the  execu- 
tion and  attestation  of  wills,  related  only  to  devises  of  real 
estate  ；  consequently,  no  attestation,  or  even  signature  by  the 
testator  was  essential,  wills  of  personal  property,  and  even  un- 
finished instruments  or  letters,  written  by  way  of  instructions, 
from  which  a  more  regular  will  was  intended  to  be  prepared, 
have  been  holden  valid  wills  for  passing  chattels :  (Allen  t. 
Mcaming'f  2  Add.  490.)  Still,  in  cases  of  the  latter  descrip- 
tion, it  was  incumbent  on  the  party  propounding  such  a 
paper  to  show  that  it  was  the  testator's  intention  to 
fi8Te  executed  it,  and  that  he  had  been  prevented  from  so 
doing  by  death,  or  such  severe  indisposition  as  rendered  him 
inoompeteut  to  perform  any  serious  or  rational  act  ；  for  if  it 
appeared  that  something  more  was  intended  to  be  done, 
and  the  party  was  not  arrested  hy  sickness,  or  death,  such 
an  unfinished  instrument  would  not  have  been  treated  as 
a  valid  will : (Abbott  v.  Peters,  4  ib.  380.)  The  validity  of 
papers  of  this  kind  therefore  seems  to  havS  depended  upon 
the  eatablishment  of  the  fact  of  the  testator's  intention  to 
execute  them,  and  his  being  prevented  from  so  doing  by 
some  Budden  or  uncontrollable  circumstances  ；  and  this 
accounts  for  the  diversity  of  decisions  upon  the  subject 
which  are  to  be  found  in  the  cases  determined  in  the  eccle- 
siastical courts.  These  questions  can  now,  however,  only 
relate  to  testamentary  papers  prior  to  the  year  1838,  as  all 
subsequently  made  must も e  altogether  inoperative,  unless 
executed  and  attested  in  conformitjr  with  the  Wills  Act : 
(1 Vict.  c.  26.) 

As  to  nuncupative  wilU.] 一 With  respect  to  nuncupative 
[p.  c. 一 vol.  ii.]       4  N 
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wills,  or  wills  by  mere  word  of  month  only,  which  only  related 


imposed  so  many  obstacles  in  carrying  them  into  effect,  by 
requiring  the  proof  of  the  testamentary  words  by  the  oath 
of  three  witnesses  at  least,  and  also  that  the  will  sboald  have 
been  made  duriug  the  last  sickness  of  the  deceased  at  his 
own  dwelling,  unless  he  happened  to  be  surprised  by  sick- 
ness when  absent  therefrom  and  died  before  hia  return 
(sect. 19)  ；  besides  rec|iiiring  the  pretended  testamentarj 
words  to  be  reduced  into  writing  within  six  da"  after 
making  of  the  will  (sect.  20)，  and  that  process  should  issue 
to  cair  in  the  widow  or  next  of  kin  to  contest  the  will  if 
they  pleased  before  probate  of  it  would  have  been  allowed 
(sect.  21),  that  the  natural  consequence  w«s  dispositions 
of  this  kind  soon  fell  into  disuse. 

As  to  devises  of  copyhold.l 一 By  the  general  law  of  copy- 
holds,  a  surrender  to  tlie  uae  of  the  will  was  required.  Bat 
now  the  Wills  Act  (1 Vict.  c.  26)  provides,  "  that  where 
any  real  estate  of  the  nature  of  customary  freehold  or  tenant 
right,  or  customary  copyhold,  might,  by  the  castom  of  the 
manor  of  which  the  same  is  holden,  have  been  surrendered 
to  the  U90  of  a  will,  and  the  testator  shall  not  have  surren- 
dered the  same  to  the  use  oi  his  will,  no  person  entitled,  or 
claiming  to  be  entitled  thereto  by  virtue  of  such  will  shaU 
be  entitled  to  be  admitted,  except  upon  payment  of  all  such, 
stamp  duties,  fees,  and  sums  of  money  as  would  have  been 
lawfully  due  and  Dayable  in  respect  of  the  surrendering  of 
such  real  estate  to  the  use  of  the  will,  or  in  respect  of  pre- 
senting, registering,  or  enrolling  such  surrender,  if  the  same 
real  estate  had  been  surrendered  to  the  use  of  tlie  will  of 
such  testator :  provided  also,  that  where  the  testator  was 
entitled  to  have  been  admitted  to  such  real  estate,  and  mighty 
if  he  had  been  admitted  thereto,  have  surrendered  the  same 
to  the  use  of  bis  will,  and  shall  not  have  been  admitted 
thereto,  no  person  entitled  or  claiming  to  be  entitled  to  such 
real  estate  in  consequence  of  such  will  shall  be  entitled  to 
be  admitted  to  the  same  real  estate  by  virtue  thereof,  except 
on  payment  of  all  such  stamp  duties,  fees,  fine,  and  sums  of 
money  as  would  have  been  lawfully  doe  and  payable  in 
respect  of  the  admittance  of  such  testator  to  such  reiil  esUte, 
and  also  of  all  such  stamp  duties,  fees,  and  sums  of  monej 
as  would  have  been  lawfully  due  and  payable  in  respect  of 
surrendering  such  real  estate  to  the  use  of  the  will,  or  of 
presenting,  registering,  or  enrolIinf(  such  surrender,  had  the 
testator  teen  duly  admitted  to  each  real  estate,  and  aiier- 
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wards  surrendered  the  same  to  the  use  of  his  will ； all  which 
stamp  duties,  fees,  fine,  or  sums  of  money  due  as  aforesaid, 
shall  be  paid  in  addition  to  the  stamp  duties,  fees,  fine,  or 


persons  so  entitled  or  claiming  to  be  entitled  to  the  same 
real  estate  as  aforesaid :"  (sect.  4.) 

Wills  or  extracts  of  wUU  of  customary  freeholds  and  copy- 
holds  to  he  entered  on  the  court  ro/fa.] 一 And  it  is  also  fiirtDer 
enacted,  "  that  when  any  real  estate  of  the  nature  of  cus- 
tonuiTy  freehold  or  tenant  right,  or  customary  or  copyhold, 
shall  be  disposed  of  by  will,  toe  lord  of  the  manor  or  reputed 
manor  of  wnich  such  real  estate  is  holden,  or  his  steward,  or 
the  deputy  of  such  steward,  shall  cause  the  will  by  which 
sach  disposition  shall  be  made,  or  so  much  thereof  as  shall 
contain  the  disposition  of  such  real  estate,  to  be  entered  on 
the  court  rolls  of  such  manor  or  reputed  manor  ；  and  when 
anj  trusts  are  declared  by  the  will  of  such  real  estate,  it 
shall  not  be  necessary  to  enter  the  declaration  of  such  trusts, 
but  it  shall  be  sufficient  to  state  in  the  entry  on  the  court 
rolls  that  such  real  estate  is  subject  to  the  trusts  declared  by 
such  will ； and  when  any  such  real  estate  could  not  have 
been  disposed  of  by  will  if  this  act  had  not  been  made,  the 
tame  fine,  heriot,  dues,  duties  and  services  shall  be  paid  and 
rendered  by  the  devisee  as  would  have  been  due  from  the 
customary  heir  in  case  of  the  descent  of  the  same  real  estate, 
and  the  lord  shall,  as  against  the  devisee  of  such  real  estate, 
haTe  the  same  remedy  for  recovering  and  enforcing  such 
fine,  heriot,  dues,  duties  and  Bervices,  as  he  b  now  entitled 
to  for  recovering  and  enforcing  the  same  from  and  against 
the  customary  heir  in  case  of  a  descent :"  (sect.  5.) 
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I.  Prslduhart  Remarks. 

How  a  wtH  maij  be  revoked.'] The  liability  to  reToc^tioo 
forms  one  of  the  inseparable  properties  of  a  will,  which  no 
terms  or  expressions  it  may  contain  can  either  restrain  or 
mollify.  A  reTocadon  may  be  either  express  or  implied. 
An  express  revocation,  is  where  a  will ifl  revoked  either  bj 
another  will,  or  codicil,  or  other  writing  declaring  tbftt 
intent,  or  by  the  destruction  of  the  instrument  itsell.  An 
implied  revocation,  is  where  the  operation  of  the  instrumeDt 
is  defeated  by  some  act  of  the  testator  inconsistent  with,  or 
contrary  to,  its  dispositions,  from  which  it  must  Decessarily 
be  inferred  that  he  does  not  intend  it  shall  continue  in  force; 
as,  where  a  man,  after  making  his  *will，  and  thereby  deTiamg 
his  landii,  conveys  away  the  same  lands  to  a  third  part,  k>  as 
to  leave  nothing  in  his  possession  upon  which  the  mil csn 
operate,  or  such  a  total  alteration  takes  place  in  his  fiunily 
circumstances,  as  to  lead  to  tbe  necessary  inference  tbat  he 
no  longer  intended  the  dispositions  contained  in  his  will 
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made  previoushr  to  the  happening  of  those  events  should 
still  remain  in  force. 

Operation  of  the  Statute  of  Frauds  as  to  the  revocation  of 
mfl*.1— Previously  to  the  Statute  of  Frauds  (29  Car.  2，  c.  3), 
a  will  might  have  been  revoked  by  mere  word  of  mouth 
{Cranwell  Sanders,  Cro.  Jac.  497)  ；  but  by  the  6th 
flection  of  that  statute  it  waa  enacted,  "  that  no  devise  in 
writing  of  any  lands,  tenements,  or  hereditaments,  nor  any 
clause  thereof,  shall  be  revocable,  otherwise  than  by  some 
other  will  or  codicil  in  writing,  or  other  writing  declaring 
tbB  same,  or  by  burning,  cancelling,  tearing,  or  obliterating 
the  same,  by  the  testator  himself,  or  in  his  presence  and  by 
his  direction  and  consent  ；  bat  all  devises  of  lands  and  tene- 
ments shall  remain  and  continue  in  force  until  the  same 
shall  be  burnt,  cancelled,  torn,  or  obliterated  by  the  testator, 
or  by  his  directions  in  manner  aforesaid  ；  or  unless  the  same 
be  altered  by  some  other  will  or  codicil,  or  other  writing  of 
the  devisor^  signea  in  the  presence  of  three  or  more  witnesses 
declaring  the  same."  With  respect  to  wills  of  personal 
estate,  the  same  statute  provides,  "  that  no  will  concerning 
any  goods  or  chattels  or  personal  estate  shall  be  repealed, 
nor  any  clause,  devise,  or  bequest  therein  be  altered  or 
changed  by  any  words,  or  will  by  word  of  mouth  only, 
except  the  same  shall  be  in  the  me  of  the  testator  committed 
to  writing,  and  after  the  same  writing  thereof  read  to  the 
testator  and  allowed  by  him,  and  proved  to  be  so  done  by 
three  witnesses  at  the  least." 


AUerations  effected  by  Wills  Act, 1 Vict,  c.  26.]— Since  the 
Wills  Act, 1 Vict.  c.  26,  has  come  into  operation,  an  instru- 
ment, although  its  sole  object  is  to  revoke  an  existing  will, 
must  be  executed  with  precisely  the  same  formalities  as  the 
will  itself,  otherwise  it  can  have  no  operation  whatever  ；  a 
rale  of  law  which  now  extends  as  well  to  bequests  of  personal 
property  as  to  devises  of  real  estate  ；  for,  by  the  20th 
section  of  the  act,  "  no  will  or  codicil  or  any  part  thereof 
shall  be  revoked  otherwise  than  as  aforesaid,  or  by  another 
will  or  codicil  executed  in  manner  hereinbefore  required,  or 
by  some  writing  declaring  an  intention  to  revoke,  and  executed 
in  the  same  manner  in  which  a  trill  is  hereinbefore  required 
to  he  executed^  or  by  burning,  tearius,  or  otherwise  destroy- 
ing the  same  hj  the  testator,  or お some  person  in  his 
presence  and  by  Jus  direction,  with  the  intention  of  revoking 
the  same." 

4n3 
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II.  Of  tbb  BKYocAnov  of  Wills  bt  suBSEQuxarr  Wnx  or 

Codicil. 

Of  revocation  by  mbsequent  wiU,^ ― The  act  of  Victoria 
does  not  seem  to  make  any  alteration  whatever  in  the  law 
with  respect  to  the  operation  of  a  subsequent  will.  In  this 
respect  therefore  the  law  remains  unaltered  by  that  act.  In 
order,  however,  that  a  subsequent  will  may  revoke  a  prior 
one,  it  is  essential  that  there  should  be  an  incousisteocj 
between  the  dispositions  contained  in  the  two  inst-ronieiits, 
or  else  the  latter  instrument  must  revoke  the  prior  one  in 
express  terms  ；  consequently,  if  a  man  makes  first  one  will 
and  then  another,  and  the  Utter  contains  no  express  cUnse 
of  revocation,  it  will  only  have  the  effect  of  ruvokiog  the 
former  one,  so  far  as  the  dispositions  in  the  two  instrumeoU 
are  inconsistent  with  each  other :  {Seymour  v.  Nosworiks, 
Show.  Pari.  Cas.  146.)  But  if  the  second  will  conUins  « 
clause  of  revocation,  then  it  will  revoke  a  prior  will,  whether 
the  dispositioDB  in  the  two  instruments  be  iuconsisteDt  with 
each  other  or  not :  (BwrUnuhaw  v»  GiUtert,  Cow.  49,  55.) 

Will  declaratory  of  a  future  intent  will  be  insufficient  to  re- 
voke  a  prior  disposition.^ 一  A  declaration  by  a  testator  thut  he 
intends  to  make  a  future  disnosiUon  of  his  property  will  not 
of  itself  be  suiucient  to  revoke  a  prior  testamentary  dispo- 
Bition  of  this  property.  To  have  this  effect,  a  disposition 
\  must  be  actually  made,  or  the  will  itself  must  be  reToked  in 

express  terms.  From  a  very  early  time  indeed  a  disunction 
appears  to  have  been  taken  as  to  whether  the  intention  to 
revoke  was  present  or  future :  {Burton  v.  GostrtU,  Cro. 
Eliz.  306.)  And  since  the  passing  of  the  Statute  of  Frauds 
it  has  been  held  that  what  would  not  have  been  a  reroca- 
lion  before  the  statute,  will  not  be  so  since,  though  reduced 
into  wnting  with  all  the  formalities  required  by  that  statute : 
(Griffin  v.  Griffin,  4  Ves.  197,  n.) 

Whether  destruction  of  a  mbsequent  will  sets  up  a  prior 
will  which  the  latter  had  revoked.'] 一 Previouslj  to  the  act 
I  Vict.  c.  26，  if  a  prior  will  had  been  revoked  by  a  subse- 
quent one,  and  the  latter  had  contained  no  clause  of  relo- 
cation, and  had  afterwards  been  destroyed  by  the  testator, 
the  prior  will  wouia  have  been  thereby  revived  :  (Rarmovd 
V.  Goodri^ht,  Cow,  92.)  But  it  seems  that  this  doctrine  wh 
oolj  appliciible  to  Wills  of  real  estate  ；  for  the  ecdesiastieil 
courts  required  some  stronger  circumstances  than  the  mere 
destruction  of  a  subsequent  will  to  set  up  a  prior  one;  and 


WnXS.]  BETOCATIOll  OF  WILLS 


957 


in  order  that  a  prior  will,  revoked  by  one  subsequently 
made,  might  have  been  revived  by  the  destruction  of  the 
Utter  instrument,  it  was  neoessarj  that,  in  addition  to  the 
latter  circumstance,  there  should  be  some  act  of  republi- 
cation, or  some  revival  by  necessary  implication,  or  6ome- 
thing  pliualv  to  indicate  that  intention  ；  and  this  might  have 
been  proved,  either  by  declarations  of  the  testator  or  other 
parol  eviaeoce  which  was  admissible  in  thone courts  (although 
the  rule 曹 as  otherwise  with  respect  to  devises  of  real  estate 
in  ooorts  of  common  law),  or  by  the  nature  and  contents  of 
the  instniments  themselves :  (Lady  Kircudbright  t.  Lord 
Kiremdbright, 1 Hag.  326.)  All  questions  on  this  subject  are 
now  however  set  at  rest  by  the  Wills  Act, 1 Vict.  c.  26, 
with  respect  to  all  wills  coming  within  the  operation  of  that 
•tatuto,  viz. :  all  wilk  made  after  the  commencement  of  the 
year  1838,  for  it  is  thereby  enacted,  "  that  no  will  or  codicil, 
or  any  part  thereof,  which  shall  be  in  any  manner  revoked, 
shall  be  revived  otherwise  than  by  the  re-execution  thereof, 
or  by  a  codicil  executed  in  manner  hereinbefore  required, 
and  showing  an  intention  to  revive  the  same  ；  and  when  any 
will  or  codicil  shall  be  partly  revoked,  and  afterwards  wholly 
revoked,  shall  be  revived,  such  revival  shall  not  extend  to  so 
mach  thereof  as  shall  hare  been  revoked  before  the  revo- 
cation of  the  whole  thereof,  unless  a  contrary  intention 
shall  be  shown (sect.  22.) 

Of  revocation  by  codicil,"} 一 A  codicil,  as  we  have  previooslj 
remarked,  ante^  p.  930,  only  revokes  a  will  so  far  as  there  is 
an  incoDsistencj  in  the  dispositions  contained  m  the  two 
iiiBtniments,  leaving  every  other  disposition  in  the  will 
untoached.  Hence,  where  a  testator  by  will  devised  lands 
to  A"  subject  to  a  rentcharffe  to  B"  and  afterwards,  by  a 
ooaicil,  revoked  the  devise  of  the  land  to  A.  and  gave  it  to 
anoth ぼ, without  noticing  the  rentcharge,  the  latter  was 
•till  held  to  be  a  charge  upon  the  devised  lands  in  the 
hands  of  the  substituted  devisee :  (Becket  v.  Harden^  4  Mau. 
&  Selw. 1.) So,  wbero  a  testator,  by  his  will,  devised  lands 
to  A.  in  fee,  and  afterwards,  by  a  codicil,  devised  the  same 
lands  in  fee  to  the  first  son  of  B.,  who  should  attain  the  age 
of  twenty-one  jean  and  assume  the  testator's  name,  it  was 
held  that  the  devise  in  the  will  was  only  revoked  quoad  the 
interest  comprised  in  the  executory  devise  in  the  codicil ； 
and  that,  consequently,  until B.  had  a  son  who  should  attain 
his  majority  and  aasume  the  testator's  name,  the  property 
would  pass  to  A.  under  the  devise  in  tbe  will : {Duffield  v. 
D^ieldi  3  Bligh,  N.  S.  261.)   In  another  case  also,  a  tes- 
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tator  bequeathed  in  the  following terma : 一 "As  to  myleftse- 
hold  house  in  S"  and  my  household  goods  and  fbrniture 
there,  and  at  S"  and  as  to  all  my  plate,  linen,  and  china  ware, 
pictures,  live  and  dead  stock,  and  all  the  rest  and  residue 
of  my  goods,  chattels, き nd  personal  estates,"  he  gave  the 
same  to  A.  By  a  codicil  he  revoked  the  bequest  of  tbe 
residue  of  his  personal  estate,  and  gave  the  same  to  B.  It 
was  held  that  uie  revocation  extended  only  to  the  bequest  of 
the  residue,  and  did  not  include  either  tbe  house,  furniture, 
and  other  enumerated  articles,  viz.,  the  plate,  &c. :  (Clarke 
Butler^ 1 Mer.  34.)  Again,  where  a  testator  derised 
his  estate  to  C.  for  life,  without  impeachment  of  waste, 
and  afterwards,  by  a  codicu,  directed  his  trustees  to  let 
until  tenant  for  life  married,  the  leases  to  be  impeachable  for 
waste,  and  the  rents  to  be  accumulated  and  laid  out  in  lands 
to  be  settled  to  the  same  uses  ；  it  was  contended  that,  this 
was  inconsistent  with,  and  therefore  revoked  the  will; 
but  Sir  W.  Grant,  M.  R.,  held  that  there  was  do  inconsis- 
tency,  and  nothing  to  take  the  timber  from  the  tenant  for 
life  :  (Lushington  v.  Boldero,  Geo.  Coop.  216.)  And  where 
a  testator,  by  his  will,  devised  certain  freehold  property 
(oD  failure  of  the  objects  of  a  preceding  devise)  to  trustees 
to  be  sold,  and  directed  the  produce  to  be  applied  upon  the 
trusts  thereinafter  expressed  concerning  his  reaauaiy  per- 
sonal estate  ；  and  then  bequeathed  his  residuary  penoiuil 
estate  upon  certain  trusts,  and  afterwards,  by  a  codicil 
aul グ attested  for  devising  freehold  estates,  revoked  the 
residuary  devise,  and  disposed  of  the  personalty  in  a  different 
manner  ；  Sir  John  Leach,  M.  R.,  held  that  by  this  alteration 
in  the  disposiuon  of  the  personal  estate,  the  devise  in  tbe 
realty  was  not  afiectod,  the  effect  being  the  snme  as  if  tbe 
testator  had  in  terms  applied  the  trusts  in  Question  to  tbe 
produce  of  tbe  freehold  estate,  in  which  case  it  is  obvious 
that  the  revocation  by  the  codicil  ofthe  residuary  gift  of  the 
personal  estate  by  the  "will  would  have  been  no  revocation 
of  the  disposition  of  tbe  produce  of  the  freehold  estate  ；  and 
his  honour  observed,  it  could  make  no  difference  in  prin- 
ciple that  the  testator  saves  himself  the  trouble  of  repeating 
those  trusts,  intents  and  purposes,  hy  compendious  words  of 
reference :  (Francii  v.  Collier,  4  Buss.  43.) 


m.  Bt  Destruction  of  the  Ikstrombitt. 

What  wiU  he  such  a  destruction  of  the  instrument  as  to 
imount  to  a  revocation^} ~< The  twentieth  section  of  the  act 
of  Victoria,  c.  26,  only  mentions  "  tearing,  burniDg,  or  other- 
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wise  dertro^jdng  the  same,"  by  the  testator  or  some  other 
person  in  his  presence,  and  bj  his  direction,  with  the  inten - 
Hon  of  revoking  the  tame  ；  but  the  word  "  canceliing,"  whidi 
18  inserted  in  the  revoking  clause  of  the  Statute  of  Frauds 
is  omitted,  from  whence  a  question  arises  as  to  whether  the 
aimple  act  of  cancellation  would  now  revoke  a  will.  Whether 
it  would  produce  this  effect  or  not  seems  to  rest  entirely 
upon  the  mode  or  ammtiff  in  which  the  act  of  cancellation 
is  done.  If  a  testator  were  to  cancel  his  will  by  tearing  or 
cnttiDg  off  his  namei  that  would  be  treated  as  a  tearing, 
or  otherwise  destroying  with  the  intention  of  revolting  the 
iostrament  witnin  toe  express  words  of  the  act,  and  has,  in 
Act,  been  no  determined  :  {Longford  v.  LUde^  3  Jones  & 
Lat.  633.)  But  croaBintf  out  the  name  of  the  testator,  the 
attestation  clause,  and  the  names  of  the  witnesses  with  a  pen, 
was  conndered  iosufiiaent  {Stevens  v.  Taprell^  2  Curt.  458) ； 
for  the  Legislature  having  advisedly  omitted  cancelliDg 
among  the  modes  of  revocation,  and  substituted  words  of 
more  unequivocal  meaning,  could  'not  have  intended  that 
striking  through  with  a  pen  should  be  a  mode  of  revocadon : 
(ib.)  And  m  another  case,  decided  Bome  time  after  the 
Wills  Act,  I  Vict.  c.  26，  came  into  operation,  a  will wat 
held  not  to  be  revoked  under  the  twentieth  section  of  that 
act,  ftlthough  the  words  "this  will  is  cancelled  by  me  tbia Ist 
day  of  December,  John  Foray,**  was  written  at  the  top  of 
the  first  pace  ；  the  words  "  cancelled  by  me  this  1st  day  of 
December,  on  each  subsequent  page,  and  at  the  end  oi it 
the  words,  "  cancelled  by  me  tnis  let  day  of  December, 
1850  ；"  for,  notwithstanding  there  could  be  no  doubt  as  to 
the  intention,  still  that  was  insufficient  unless  the  forms  pre- 
scribed by  the  act  for  canning  that  intention  into  effect 
were  also  complied  with :  (In  the  goods  (if  Foray, 18  L.  T. 
Bep.  177.) 

Destrndhn  by  accident  &r  mtntake.'] ~ And  if  a  testator 
were  to  destroy  his  will,  either  hj  aocident  or  mistake;  as  if, 
inadvertently,  he  were  to  throw  ink  upon  it  instead  of  sand  ； 
or,  having  two  wills  of  different  dates  by  him,  he, should  by 
mistake  (festroy  the  latter  instead  of  the  former,  or  were  to 
obliterate  or  destroy  his  will  whilst  labouring  under  insanity 
{Seruby  Fordham、 1 Add.  74)，  neither  of  these  acts  would 
effect  a  relocation :  (see  also  Hyde  v.  Hyde、 1 £q.  Ca.  Abr. 
108.) 

Rule  of  the  Prerogative  Court  as  to  the  destruction  of  wiUi.'} 
The  rule  of  the  Prerogative  Court  as  to  the  revocation  of 
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wills  by  their  destruction  is,  that  if  a  will  has  been  once 
traced  into  a  testator's  actual  possession  or  custody,  and  it 
cannot  afterwards  be  foand,  it  will  be  presumed  that  he 
himself  destroyed  it  animo  reoocandi  (PenkaUow  ▼•  Robimson, 
3  Hag.  189,  n.)  ；  and  if  it  be  found  in  hb  possession  can- 
celled, that  he  cancelled  it  with  the  like  intent :  {Hare  n. 
Naysmithy  3  Hag.  132,  n.)  But  where  a  will  is  traced  out 
or  his  possession,  it  will  be  incumbent  on  the  party  asserting 
the  revocation  to  prove  that  the  will  came  afterwards  into 
the  testator's  custody,  or  was  destroyed  by  his  directions 
{Cohin  V.  Frazer,  3  Hag.  327)  ；  and  in  the  latter  instance 
it  will  be  necessary  to  show,  also,  that  the  testator  was 
present  at  the  time,  as  both  the  Statute  of  Frauds,  and  the 
act  of  Victoria  expressly  require  that  the  destruction  should 
be  made  in  the  presence  and  by  the  direction  of  the  testator; 
hence  probate  has  been  grantea  of  a  copy  of  a  codicil  which 
had  been  burnt  by  the  order  of  the  testatrix,  but  not  in  her 
presence :  (In  re  Dadd,  23  L.  T.  Kep.  99.) 

Effect  of  destruction  of  the  will  fiy  a  stranger,} ~" The  act 
of  cancellation,  or  even  the  total  destruction  of  a  will  by  a 
stranger,  without  any  authority  from  the  testator,  will  not 
revoke  it,  although  it  may  produce  the  same  result  hj 
rendering  it  unavailable,  by  destroying  all  evidence  of  the 
diBpositions  it  contained.  Still,  under  such  circamstances, 
secondary  evidence  will  be  admitted  to  show  what  the  con- 
tents  of  the  will  really  were,  or  the  will  itself  majr  be 
re-established,  if  the  torn  fragments  could  be  collected 
together :  {Haines  v.  Haines,  2  Vem.  441 •) 

Whether  destruction  of  a  duplicate  wiU  effect  a  revoca&m 
of  the  counterpart^ 一 Where  a  will  consists  of  two  parts,  and 
a  testator  destroys  one  of  them,  the  presumption  will  be  thai 
he  intended  to  revoke  them  both :  ( Utter  son  v.  Vttenom^ 
•3  Ve«.  &  Bea.  122.)  But  this  presiunption  may  be  rebutted 
by  circumstances.  If,  as  in  the  case  of  Burtonshaw  GUberi 
(Cow,  49，  65)y  the  cancelled  part  were  found  m  the  te»- 
tator，8  custody,  and  the  uncancelled  part  in  the  custody 
of  another,  the  inference  that  the  testator  intended  to 
revoke  both  would  then  be  plain,  because  he  cancelled 
all  that  was  within  his  reacn.  Bat  where  both  parts 
are  found  in  his  possession,  and  one  only  of  them  is  can- 
celled, the  act  assumes  a  more  equivocal  character;  and 
if,  in  adaition  to  this,  it  should  appear  that  the  cancelled 
part  was  first  altered  by  the  testator,  and  then  cancelled 
together  with  the  Alterations,  it  is  rather  to  be  presumed 


WILLS.]  REVOCATION  OF  WILLS 


961 


that  the  testator,  being  dissatisfied  with  these  alterations, 
had  designedly  cancelled  the  part  of  bis  will  which  contained 
them,  and  had  preserved  the  unaltered  duplicate  with  a  view 
of  recurrinff  to  his  original  intention :  (Pemherton  v.  Pem- 
berton, 13  Ves,  310.)  And  it  even  seems  that  the  presump- 
tion would  be  in  favour  of  the  will  if  both  the  parts  were 
found  in  the  testator's  custody,  one  part  mutilated,  and  the 
other  part  carefully  preserved :  {Roberts  v.  Round,  3  Hag.  548.) 

How  far  the  destruction  of  a  mil  revokes  a  codiciL"] 一 
Whether  the  destruction  of  a  will  revokes  a  codicil  or  not 
flcems  to  depend  upon  whether  the  codicil  is  so  connected 
with  the  will  as  to  render  it  incapable  of  an  independent 
operation  ( Ustick  v.  Bawden,  2  Add.  116)  ；  for  if  so  de- 
pendent upon  the  will,  the  testator's  destruction  of  that 
instrument  is  a  presumed  revocation  of  the  codicil ； etill  it  is 
but  a  presumption,  and  as  such  capable  of  being  repelled 
by  evidence  showing  a  contraiy  intent:  (Medlicot  v.Assheton^ 
2  Add,  229.)  And  if  a  codicil  is  capable  of  subsisting  inde- 
pendently of  the  will,  it  may  be  sustained  notwithstanding 
the  will  be  destroyed,  and  parol  evidence  will  be  admissible 
to  show  that  the  testator,  when  he  destroyed  the  latter,  did 
not  suppose  that  act  would  effect  a  revocation  of  the  codicil : 
{ClanggUnm  v.  Walcot, 12  Jar.  422.) 

Revocation  of  mil  under  a  mUavvrehension  of  facU  will 
have  no  operation,'] 一 It  a  person,  under  a  misapprehension 
of  facts,  either  destroys  or  revokes  his  will,  and  it  can  be 
flhown  that  this  misapprehension  was  the  sole  impelling 
motive  for  his  8o  doing,  it  will  be  no  revocation  ；  as，  for 
example,  in  a  case  where  a  testator  by  his  will  gave  a legacy 
to  A.  and  B.,  describing  them  as  the  grandchildren  of  C, 
and  their  residence  to  be  in  America,  and  by  a  codicil  he 
revoked  these  legacies,  giving  as  a  reason  that  the  lesrateet 
were  dead,  which  supposition  turning  out  to  be  erroneous, 
the  legatees  were  held  to  be  entitled  on  proof  of  their  iden- 
titj :  (Campbell  v.  French,  3  Ves.  321 ； Browning  v.  Budd, 
15  L.  T.  Hep. 1.) But  it  must  be  shown  beyond  all  rea- 
sonable doubt  that  the  erroneous  supposition  as  to  facts  was 
the  impelling  cause  for  the  revocation  ；  for  if  a  person  merely 
gives  as  a  reason  that  he  is  advised  that  his  will  is  not  valid 
at  law,  and  under  that  impression  makes  another  disposition 
of  his  property,  as  such  devise  does  not  depend  upon  the 
point  of  law,  but  is  grounded  on  the  advice  only,  without 
any  reference  as  to  the  reality  of  the  law,  it  will  efTect  a 
revocation,  let  the  point  of  law  turn  whichever  wuy  it  may  ： 
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(Attorney •  General  v.  Lloyd,  8  Atk.  550;  Attorney -  Genertd 
V.  Ward,  3  Vea.  327.) 

IV.  Altxbatiokb,  Erasures,  OBUTBRAnoiiSy  ahd  Ian&- 

UMBATtOHS. 

Effect  of  obliteration  or  erasure  upon  affier  parts  of  the 
Under  the  Statute  of  FVauds  (29  Car.  2,  c  3),  m 
partial  obliteration  or  erasure  would  not  have  revoked  a  will 
beyond  the  particular  part  erased :  {Short  ex  dem.  GastrtU 
V.  Smith,  4  East,  419.)  Now,  by  the  Wills  Act  (1 Vict 
c.  26),  "  No  obliteration,  interlineation,  or  other  alteraUon 
made  in  any  will  after  the  execution  thereof,  shall  be  Talid 
or  have  any  effect,  except  so  far  as  the 冒 ords  or  effect  of  the 
will  before  such  alteration  shall  not  be  apparent,  unless  such 
alteration  shall  be  executed  in  like  manner  as  hereinbefore 
is  required  for  the  execution  of  the  will ； but  the  will,  with 
each  alteration  as  part  thereof,  shall  be  deemed  to  be  duly 
executed  if  the  signature  of  the  testator,  and  the  subsciip- 
lion  of  the  witnesses  be  made  in  the  mar お n，  or  in  some 
other  part  of  the  will  opposite  or  near  to  such  alteration,  or 
at  the  foot  or  end  or  ODposite  to  a  memorandum  referring 
to  such  alteration,  and  written  at  the  end  or  some  other 
part  of  the  will:"  (sect.  21.) 

Brook  V.  Kent,'] ― In  the  case  of  Brook  t.  Kent  (2  Curt. 
843  ；  Appeal  to  P.  C. ; 1 Notes  Ecc.  Gas.  98),  which  ms 
decided  atler  the  above-mentioned  act  came  into  operation, 
a  testator  erased  certain  words  in  a  will  executed  previously 
to  the  act,  vis.,  July  1837,  and  wrote  a  memorandum 
attesting  what  the  words  erased  originallj  were,  but  the 
memorandum  was  unattested,  motion  for  probate  of  the  will 
as  it  originally  stood  was  rejected,  in  conformity  with  the 
construction  put  by  the  court  upon  the  21at  section,  bat 
Sir  H.  Jenner  advised  that  the  will  shotild  be  propounded  in 
order  that  the  opinion  of  the  superior  court  might  be  taken 
upon  the  point.  This  was  done,  and  the  allegation  pro- 
pounding the  will  as  it  originally  stood  being  rejected,  an 
appeal  was  prosecuted  in  tkie  Privy  Council,  where  it  was 
held  that  a  will  dated  before  the Ist  of  January,  1838，  but 
re-executed,  republished,  or  revived  by  a  coaicil  subseqnenl 
to  that  date,  comes  within  the  statute  ；  and  that  the  altera* 
tions  or  obliterations  made  on  or  after  the  Ist  of  Janiuur, 
1838,  to  a  will  dated  before  that  time,  mast  be  governed  by 
that  statute  ；  that  by  the  25th  section  an  intention  to  revoke 
is  absolutely  necessary  to  effect  a  revocation  ；  and  that  in 
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the  same  manner  by  constraedon  with  reference  to  the  2l8t 
section,  intention  must  accompany  acts  of  obliteration,  inter- 
lineation, and  alteration,  as  it  accompanies  the  acts  mentioned 
in  the  20th  section,  which  intention 10  to  be  ascertained  as 
under  the  Statute  of  Frauds  ；  that  the  judgment  of  the 
Prerogative  Court,  excluding  eyiaence  dehors  the  instru- 
ment, must  be  reversed.  The  making  evidence  of  intention 
not  to  revoke  absolutely,  but  hj  sabstitution,  and  snch  revo- 
cation faariDgbeen  ineffectual,  their  lordshipe  decreed  probate 
of  the  will  in  its  onguud  state. 

Parol  evidence  how  far  admUstble.j 一 The  above  case 
establishes  the  principle  that  parol  eTidenoe  is  admissible  to 
show  what  the  original  words  were  that  have  been  erased, 
with  an  intention  to  substitute  other  words  after  the  execu- 
tion of  the  will,  and  this  doctrine  has  been  oonfirmed  by  a 
still  more  recent  decwon:  (In  tke  goods  of  W.  Reeve, 
13  L.  T.  Bep. 103  ；  ted  tfide  In  the  gooda  of  Ann  RmkmU^ 
ib.  264.) 


Whem  eratures  appearing'  on  (he  face  of  the  instrumentj  will, 
in  the  abMenee  of  evidence^  he  presumed  to  have  been  madeJ] 一 
Where  alterations  or  erasurefl  are  found  on  the  face  of  ft 
will,  it  seems  that  in  the  absence  of  all  evidence,  the  inference 
of  law  is  that  thej  were  made  after  the  will  was  executed : 
(Btirgoyne  t.  Showier, 1 Rob.  5.)  But  parol  evidence  will 
be  a&utted  to  rebut  this  presumption,  and  for  that  purpose 
eTidence  will  be  taken  of  statements  made  by  the  testator 
at  A  time  previous  to  the  executioQ  of  the  will,  indicative  of 
an  intention  to  devise  his  property  in  the  manner  in  whicn 
it  ii  given  in  the  will  as  altered  or  interlined :  (Doe  d,  Shaw- 
crqft  V.  Palmer, 17  L.  T.  Rep.  208.) 

V.  SirBOiQUBiiT  Disposmoir  of  thb  devubd  Pbopbbtt. 

As  the  law  formerly  stood,  and  so  it  still  remains  with 
respect  to  wills  niAde  previously  to  the  year  1838  (stat. 
1 Vict  c  26,  8.  34),  if  a  man,  subsequently  to  the  making 
of  his  will,  conveyed  away  the  lands  thereby  devised,  the 
will  was  thereby  revoked  ；  nor  would  a  reconveyance  of  the 
same  property  to  the  testator  have  revived  the  operation  of 
his  will.   So  strictly,  indeed,  was  this  rule  adherea  to,  that 


pordng  with  the  actual  ownership,  and  even  although  the 
testator  took  back  the  old  use,  would  nevertheless  have 
caosed  a  total  revocation  of  a  previous  devise  of  the  property 
[p.  0. 一 vol.  ii.]       4  o 


964         THE  PRACnCB  OF  CONYETASCIKG.  [BOOK  VI 


80  dealt  with.   This  doctrine  was  based  opon  the  l^al  coa* 
sequence  resulting  from  the  subject-matter  upon  which  the 
will  was  to  operate  being  withdrawn,  from  whence  the  deviie 
necessarily  became  inoperative,  because  nothing  was  left  for 
it  to  act  upon  ；  and  the  subsequent  re-acquiaikion  of  the 
same  property,  even  althoagh  the  instantaneoas  efiect  of  the 
Statute  of  Uses  was  regarded  in  the  light  of  a  new  purchase, 
and,  & 8  the  law  stood  prior  to  the  year  1838,  incajMible  of 
being  comprised  under  any  terms  of  devise  contuned  ia  a 
will  made  previously :  ( Vaw^r  v.  Jtffery, 16  Ve«-  519; 
2  Swanst.  286.)    And  the  same  rule  prevailed  in  the  case 
of  equitable,  as  well  as  legal  estates,  where  the  testator  dki 
any  act  to  alter  the  nature  of  the  trusts  (Lord  Lineoln't  ea»c, 
1 Eq.  Ca.  Abr.  41 1, pi. 11; S.  C.  Show.  Pari.  Caa.  154)  ；  And 
it  extended  to  things  lying  in  grant  as  well  as  in  liTerT  ： 
(Sparrow  v.  Hardcastie,  3  Atk.  793.)   Nor  woald  even 
the  circumstance  that  the  conveyance  which  bad  beeo  made 
of  the  dovised  property  waa  necessary  to  confer  a  testa- 
mentary power  of  disposition  over  it,  have  varied  the  rule  ； 
as  in  the  instance,  for  example,  of  a  tenant  in  tail  maldng 
a  conveyance  to  a  tenant  to  the  pracipe  in  order  to  suffer  a 
common  recovery  for  the  purpose  of  barring  tbe  entail,  and 
without  which  he  would  not  have  been  enabled  to  devise  the 
entailed  property :  {Manvood  v.  Turner^  3  P.  Wms 163.) 
And  even  if  a  man  seised  in  fee,  bat  supposing  he  hmd  onlj 
an  estate  tail,  had  suffered  a  recovery  for  the  express  pur- 
pose, and  no  other,  than  that  of  givinff  effect  to  his  will, 
instead  of  so  doing,  it  would  have  revdced  it  altogether : 
{Sparrow  v.  Hardeastle^  supra.) 

Alterations  in  the  law  effected  by  WUU  Act^ 1 Vict.  c、  26.] 
一 But  now  the  Wills  Act  (1 Vict,  c,  26)  enacts,  "  that  no 
conveyance  or  other  act  made  or  done  subsequently  to  the 
execution  of  a  will of，  or  relating  to,  anj  real  or  personal 
estate  therein  comprised,  except  an  act  by  which  such  will 
shall  be  revoked  as  aforesaid,  shall  prevent  the  operation  of 
the  will  with  respect  to  such  estate  or  interest  in  such  real 
or  personal  estate  as  the  testator  shall  have  power  to  dispose 
of  by  will  at  the  time  of  his  death :"  (sect.  23.)  And  as  a 
will  is  by  the  act  now  made  to  speak  from  the  time  of  tbe 
testator's  death,  and  not,  as  formerly,  from  the  time  " 
which  the  will  was  roadc,  it  necessarily  follows  that  a  subse- 
quent conveyance  of  the  devised  property  can  only  revoke  a 
prior  devise  of  that  property  so  far  as  it  witharaws  it  from 
the  devisee  by  conveying  it  to  somebody  else,  or  devoting  it 
to  some  other  purpose.   But  so  far  as  the  subsequent  oon- 
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vcnrance  has  this  operation,  the  devisee  will  be  deprived  of 
all  benefit  under  the  devise,  and  will  not  be  allowed  to  set 
up  a  claim  to  any  proceeds  arising  from  the  sale  of  the  pro- 
perty, notwithstanding  the  will  should  have  directed  its  con- 
TeraoDt  and  the  proceeds  can  be  traced  to  an  investment. 
Hence,  if  a  testator  contracts  to  sell  the  devised  property, 
but  dies  before  he  executes  the  conveyance,  the  devisee, 
notwithstanding  the  legal  estate  still  devolves  upon  him 
under  the  devise,  will  lose  all  equitable  claim  upon  the  pro- 
perty, and  be  compelled  to  convey  his  lesal  interest  without 
being  entitled  to  receive  any  portion  of  the  purchase  money 
in  return  for  bo  doing :  {KnoUeyt  Shepherd^ 1 Jac. も 
Walk.  499  ；  and  see 1 Jarm.  WiUs,  147，  149.) 

VL  Of  BbYOGATION  by  alteration  in  the  COtCUJiSTANOKS 

OF  THq  Tbstatob's  Family. 

Altbough  it  is  laid  down  in  the  books  in  general  terms, 
tliat  such  an  alteration  m  the  circumstances  of  a  testator's 
family  as  would  lead  to  the  presumption  that  he  could  not 
intend  that  his  previouB  testamentary  dispositions  should 
remain  unaltered  would  have  revoked  a  prior  will,  still  the 
only  circnmstances  which  have  ever  been  held  safiicient  to 
produce  this  operation,  have  been  marriage,  and  the  subse- 
qaent  birth  of  a  child  ；  two  events  of  sucn  importance  in  a 
man's  lifetime,  that,  combined  together,  they  were  considered 
to  produce  such  an  alteration  in  his  family  circumstances  as 
to  revoke  every  testamentarj  disposition  made  by  him  before 
their  occurrence :  {Sheath  v.  Yorky 1 Ve«.  &  Beav.  390.) 

Marriage  alone  a  revocaHon  of  a  woman^s  un 'な.] ~^ An  din  the 
case  of  a  woman,  marriage  alone 冒 as  considered  an  event  of 
sufficient  importance  to  revoke  a  will  made  by  her  previously, 
which  would  not  have  been  revived  even  by  her  husband's 
death :  (Shep.  Touch.  410;  Forse  ▼.  Hembling,  4  Rep.  61 ； 
Lewis's  case,  4  Burn.  E.  L.  51 ； Doe  v.  Staple,  2  T.  R.  430.) 

The  Wills  Act  (1 Vict.  c.  26)  has  made  some  considerable 
alterations  in  the  law  respecting  the  revocation  of  wills  by 
the  subsequent  alteration  in  Sie  testator's  family  circum- 
stances, by  providing  that  no  will  shall  for  the  future  be 
revoked  by  anj  presumption  on  the  alteration  of  circum- 
stances (sect.  19);  previously  to  which  it  enacts  that  mar- 
riage shall  be  alone  sufficient  to  revoke  a  prior  will  (sect. 18) ； 
so  that  now  a  will  made  by  either  a  man  or  a  woman  will  in 
either  case  be  utterly  revoked  hy  their  afterwards  getting 
married. 

4o2 
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SiHh  ofchadren  tciU  have  no  effect  vpon  ike  wil^ ト The 
Mi  of  Victoria  is  silent  altogether  ab<mt  the  birth  of  chil- 
dren ； consequently,  if  a  testator  wm  married,  bnt  cbildless 
at  the  time  of  making  his  will, hii  afterwards  baTing  chfldxco 
would  not  in  the  sli^teit  degree  affect  his  wilL 


967 


CHAPTER  XV. 

OF  THE  REPUBLICATION  OF  WILLS. 

Bbpobx  the  Statute  of  Frauds,  a  will,  whether  of  real  or 
of  personal  estate,  might  haye  been  republished  by  mere 
word  of  month,  and  thus  would  even  have  had  the  effect  of 
passing  lands  acauired  by  the  testator  subsequently  to  the 
makiiig  of  his  will.  But  now,  the  Wills  Act  (1 Vict.  c.  26) 
makes  every  will  to  speak  from  the  death  of  the  testa- 
tor, and  not,  as  formerly,  from  the  time  of  publication.  It 
also  makes  every  general  residuanr  devise  comprehend  all 
such  estate  as  the  testator  is  entitled  to  at  the  time  of  his 
decease,  as  well  real  as  personal,  without  any  reference  aa  to 
the  time  at  which  be  acquired  such  property,  bo  that  all  such 
real  estate  as  the  terms  orthe  will  is  capable  of  comprehending 
which  the  testator  may  during  his  lifetime  acquire  and  die 
possessed  of,  will  pass  under  it  ；  and  it  will  not  make  the 
slightest  difference  in  this  respect  whether  such  real  estate 
was  acc^tiired  by  him  prior,  or  subsequently  to  the  time  he 
made  his  will. 

Effect  of  republication  by  codicil  nponwiUs  made  previously 
to  1838J 一 And  even  where  a  will  made  before  the  passing 
of  the  Wills  Act  (1 Vict.  c.  26)  is  republished  by  a  codicu 
made  subsequently,  it  will,  unless  a  contrary  intent  be  ex- 
pressed, haye  the  effect  of  bringing  the  whole  will  within 
the  scope  and  operation  of  the  act,  and  thus  pass  all  such 
real  estate  as  the  testator  may  happen  to  die  possessed  of, 
provided  the  will  contains  terms  sufficiently  ample  to  com- 
prehend it,  notwithstanding  the  whole  of  the  property  has 
been  acquired  subsequently  to  the  publication  of  the  will. 
Added  to  this,  it  will  also  nave  the  effect  of  comprehending 
property  which  would  not  have  been  included  under  a  de- 
scriDtion  contained  in  a  will  made  prior  to  the  operation  of 
the  Wills  Act  (1 Vict.  c.  26),  had  it  spoken  from  that  date 
instead  of  from  the  time  of  republication.   Thus  in  Wilson 
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V.  Eden  (16  L.  T.  Rep.  152),  where  a  testator  made  his  will 
in  1813,  giving  all  the  residue,  &c.  of  his  personal  estate,  &c. 
to  his  brother  A"  whom  he  appointed  executor,  he  also  gave 
and  devised  all  and  singular  his  manors^  jrc,  laneU^  tenementMy 
tithes^  and  hereditaments^  situate  at,  jrc.,  and  all  other  hi$  real 
estate^ ケ c.,  to  B.  A.  died  in  1814,  and  in  July  of  that  year 
the  testAtor  made  a  coaicil  appointing  another  executor,  and 
ratified  and  confirmed  his  wul.  It  was  held  by  the  Court  of 
Exchequer  that  the  will  haying  been  thus  republished  by  the 
coaicil  in  July  1841,  must,  according  to  the  provisions  of 
sect.  34  of  the  Wills  Act  (I  Vict.  c.  26)，  be  deemed  to  have 
been  made  at  that  date^  and  conseqjientlj  was  governed  bj 
the  26th  section  of  that  statute,  which  enacts  that  a  general 
devise  of  kmda  aball  include  leasehold  as  well  as  frediold 
lands  ；  and  therefote  that  the  leMeholds  pasted  under  Ukis 
will,  which  bat  for  that  act  they  ootild  not  have  done  ia 
those  cases  where  the  tosUtor  was  possessed  both  of  freehold 
and  leasehold  property,  unless  the  will  itself  contained  some 
expressionfl  denoting  an  intent  to  include  both  kinds  of  pro- 
perty under  the  same  denomiDation:  {EMottfftrd  v.  Oardiiier, 
2  Atk.  450.) 
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ooosBel, 132  ；  copy  of  contract  or  conditions  of  sale  should  be 


as  appears  ft-om  abstract,  no  wairer  of  oibjection き to  title  otfaerwiae 
diflcloBedf 135  ；  of  the  evidence  purchase ピ b  solicitor  is  entitled  to 
in  Terification  of,  HI 

COKPABIBON  OP  DOCDMBNTB  WITH  ABSTBACT  ： 

expediency  of  comparing  docaments  with,  before  sabmittii^  it  to 
oonnsel,  153, 154  ；  Teodor  bound  to  produce  all  documents  in  teri- 
fication  of, 154  ；  best  mode  of  comparing  docnmenti  with, 156  ； 

Snrcbaser  has  no  right  to  call  for  proof  of  execution  of  ibctracted 
ocamenu, 166  ；  it  must  be  asoertuned  that  all  acknowledgments 
required  to  be  made  by  married  women  haTe  been  duly  made 
•ocordinfrly, 156  ；  also  that  all  instraments  requiring  stampa  htTo 
the  proper  Btamps  impremed  upon  them,  156;  propriety  of  noting 
amount  of  stamp  in  margin  opposite  to  the  date  of  the  documents 
to  which  they  relate. 157  ；  when  necessary  to  call  for  the  prodacs 
tion  of  leasee, 157  ；  duties  of  purchaser's  solicitor  when  h«  diacoTcw 


transmitted  to  counsel,  when, 132 


ABSTRACT— ooftfmtfeci. 

any  disorepanej  between  tbitracted  doconwato  and  abtinety  or  toy 
other  defects  of  title,  167) 168  ；  to  whom  tbe  propwty  m  the 
aVstzBct  belongs, 172 

ACCOUNTS  ： 

bow  to  be  taken  as  between  mortgigor  and  mortgagee,  464,  455  ； 
how  as  between  partners  in  inde :  (see  Parlnenk^  Deeds,) 

ACKNOWLEDGMENTS  ： 
ef  married  women,  how  txptmm  of  sbonld  be  proridsd  for  in  con- 
tracts and  coDditions  of  sale,  45  ；  it  most  be  ascertained  that  all 
Boch  as  are  required  to  be  made  by  married  women  haye  been  dnly 
made  by  them  accordingly,  156;  as  to  proof  of,  which  purchaser  u 
entitled  to  require, 156  j  pracncal  obsemtlons  relatiTe  to  eotenftnts 
for  making,  324  ；  statnUny  enftctmentt  relating  to,  240  ；  before 
whom  ther  must  be  made,  240  ；  persons  taking,  required  to  sign 
memorananm  of,  240;  as  to  qiudificstion  of  eommissionerB  taUng, 
240,  241 ； how  etzammation  must  be  eondncted,  241 ； coune  of 
proceeding  neeessar;^  to  be  adopted  wlien  they  are  to  be  miide  by  a 
mairied  woman  rending  abroad,  241 ; by  whom  the  costs  of,  tre 
to  be  defrayed.  242  ；  m  what  partietilar  instances  the  ooncrxtrenee 
of  the  hoflbiana  tufty  be  dispensed  with,  242;  as  to  oopyholda,  248 

ACT  OF  PARLIAMENT: 

how  nnially  abstracted,  113, 121 ； how  prored, 148 

ACTION: 

partiM  liable  to,  who  at  the  tim«  of  Mle  nie  diipanging  term  with 
respect  to  the  property,  77  ；  penal  reato  may  b«  recoTered  by, 
whan,  497  ；  as  to  remedies  bj  way  of:  (lee  Brtaeh  of  Co$UraeL) 

ADDITIONAL  PROPEHTY : 

how  deed  of  further  charge  or  tnmsfer  of  mortgage  ought  to  be  pre- 
ptred  when  tni§  u  added  to  the  secnxi]^,  421, 430, 431 ； expediency 
of  anfhoriziDg  mortgagee  to  redeem  in  parcels  under  such  circam- 
itances,  423;  neeeflsary  prMantiona  where  household  fanitnre  or 
other  moTeaole  property  foxms  the  additional  security,  424 

ADDITIONAL  BENT  ： 
pvaotical  obMmtioni  relating  to  the  xMemttioti  of,  626;  hew  red- 
atndiim  cUqm  for  plonghing-iip  of  old  meadow  land  ought  to  be 
j«^ed，  626  ；  by  wty  of  penalty  not  liable  to  additional  ad  valorem 

ABMINISTEATION : 

how  kUen  oi,  ought  to  be  set  out  in  ftlMtcact> 122 

ABHIKISTBATORS : 

u  to  powers  of  disposition  by,  203  ；  will  not  genenlly  take  bene- 
fieuuly  under  a  bequAst  m«ae  to  them  in  that  oharactar,  747 

▲D  YlLOBElf  DOTIES :  (Me  Sttm^  DitUet.) 

ADYEBTISEMENTS: 
proper  eonne  to  adopt  with  mpeet  to,  upon  the  n]e  of  property,  23  ； 
how  to  be  ixr«p«red  whtre  i  sale  is  to  k  mad*  vnder  a  decree  or 
order  of  the  Court  of  GhaiiMry,  24 


ADTTLTERT  ： 

a  proTiso  i,  sometimes  introdaeed  into  sepumtiaD  deeds  for  deter- 
mining aettlement  in  caae  wife  shall  commit,  617 

ADVOWSON : 

practical  suggestion  relatire  to  the  iiiTestment  of  purchase  moseT 
iipon  the  sale  of  presentation  to,  as  an  indemnity  for  a  coDtinetc; 
title  in  the  Tendor,  68 ;  m  to  titles  to, 106  ；  profits  of,  incapibk 
of  being  mortgaged,  318  ；  under  what  circomBtanoes  mortgage  of. 
will  be  permittod,  319  ；  pncticaldirectioiu  for  preparing  mortgacc 
of,  352  " 

AFFIDAVIT: 

of  ackno 冒 lodgment  by 峰 married  woman  should  toeompuij  the  ac- 
knowledgment, 241;  pnctical  aireotioDa  f<vr  preparing,  241 

APTEK-ACQIHEED  PROPERTY: 
best  course  to  adopt  to  confer  the  benefit  npon  mortgagee  of  houebold 
fdrnitnre  or  other  moveable  chattel  property,  412;  how  marriagt 
articles  relating  to  ought  to  be  penned,  67/；  586  ；  oirections  for 

Sreporing  proTisions  for  fhe  letuement  of,  in  separatioBs  deeds, 
10,  612  ；  will  pass  under  a  general  deTiae  of  all tbe  testator^s  real 
estate.  761 ； how  bill  of  «ale  of  chattelB  should  be  penned  whes 
intended  to  embrace,  413 

AGENT: 

notioe  to,  considered  notice  to  prineipaL  when,  48,  49  ；  enpIoyiB$ 
Tendor's  solicitor  to  prepare  parohase  deed  will  constitute  mm  tnch. 
on  tbe  part  of  the  purchaser  also,  48,  49;  as  to  agreements  entered 
into  by,  61， 98;  wnen  agreement  is  signed  by,  it  should  be  stated 
that  he  signs  in  that  capacity,  61, 540 

A6BEEMENT : 

pnctical  suggestions  as  to  the  penning  ot,  61—74  ；  as  to  the  h«dhig 
01，  61 ； how,  when  entered  into  by  an  agent,  61 ; as  to  the  penning 
of,  on  the  part  of  tbe  parchBser,  62:  usual  stipulatiooB  as  to  tit】£ 
to  be  contained  in,  62;  when  recitals  in  aneieat  documents  are  to 
De  treated  as  oondasiTe  eTideoce,  62;  m  to  the  preparatioii  of  the 
oonTeyuoe,  62  ；  clause  for  rescinding  contract,  62  ；  iime  mj  be 
made  part  of  the  essence  of,  when,  63;  as  to  special  stipulations  to 
be  contained  in,  64;  as  to  arrangements  with  rospeot  to  tiie  pay- 
ment of  fhe  purchase  money,  64  ；  where  Tendon  are  tenants  id 
tail,  69  ；  payment  of  liquidated  damages  for  breach  of,  does  sot 
dissolTe  contract,  71 \  whole  of  terms  of,  ought  to  be  reaaeed  into 
writing,  74  ；  what  will  constitute  a  Talid,  in  sales  by  auction,  77, 
78  ；  under  what  circumstances  an  on  written  oontrtot  maj  be  sup- 
ported, 92,  93;  what  part  perfonnanee  of,  will  render  writing 
unnecessary,  95,  96  ；  when  informal  instrament  will  confltitote  a 
Tftlid,  97；  what  will  amount  to  a  sufficient  signature  of,  97，  98; 
when  signing  bya  witneas  will  be  considered  a  rafficient  siraatun, 
98  ；  pany  signing  will  be  bound  by,  although  it  is  ansinied  by  tbe 
other  party,  98,  99  ；  copy  of,  shoaid  be  forwarded,  with  abstract, 
to  counsel, 131 ； as  to  agreemento  for  mortgages  (im  Mortgage)  \ 
as  to  agreementB  for  leases  (see  Leaie$)  ；  as  to  agreements  relatinj[ 
to  partnerships  (see  Artidet  of  Pinfnerik^.) 


ALL-DEEDS  CLAUSE : 

, practical  observations  relatife  to,  221 ； when  not  essential  in  order 
to  pass  the  property  in  the  documents  to  a  purchaser,  221 ； when 
express  grant  of,  will  be  necessary  to  entitle  purchaser  to  hare 
them  delivered  up  to  Hun,  221 ； practical  suggestions  as  to  the 
penning  of  the  clause  in  assignments  of  leaMhoId  property,  251 ； 
should  nerer  be  inserted  in  leases,  613 

ALL-ESTATE  CLAUSE : 

practical  obaervations  respecting,  221 ； to  what  assurances  it  is  in- 
applicable, 221 ； a  feoffment,  221  ；  also  to  allinstraiDeots  which  are 
only  intended  to  paas  a  particular  estate,  221 ； also  where  the  grantor 
does  not  intend  to  part  with  the  whole  of  his  estate  in  tne  pre- 
mises, 221 ； shoald  always  be  omitted  in  leasee,  221, 613  ；  but  is 
always  proper  in  deeds  of  assignment,  221 

ALTERATIONS  : 

anT,  which  maj  hare  occurred  in  property  intended  to  be  sold  should 
be  notio«d,  when,  36  ；  in  anj  document,  should  be  noticed  in  ab- 
stract, 29;  when  oroperty  has  gone  through  anj  important,  it 
ought  to  be  noticea  in  the  description  of  the  parcels,  509  ；  as  to 
effect  npoD,  in  wills,  961,  962 

ANCIENT  DEMESNE : 

how  ooiiTeyanoe  of,  Bhonld  be  penned,  263 

ANNUITANTS : 

cannot  be  compelled  to  release  their  rigbU, 17 


charged  on  real  estate  forms  an  incumbrance  that  is  matter  of  title, 
16  ；  what  will  be  sufficient  evidence  of  payment  of, 151 ; as  to 
searchae  for, 164  ；  memorandum  of,  required  to  be  left  with  the 
senior  Master  oi  the  Common  Pleas,  when,  243  ；  as  to  charges  of, 
upon  real  estate,  477;  how  granta  of  redeemable,  are  usually 
penned,  477,  478  ；  powers  usually  contained  in,  478  ；  covenants, 
478,  479;  provisoes,  479  ；  how  assurance  shoald  be  penned  when 
charged  on  leasehold  property,  479  ；  how,  when  charged  on  copy- 
hold, 479  ；  how,  when  secured  by  stock,  479  ；  how  assurances  of, 
shoald  be  penned,  where  the  securities  are  merely  personal,  480  ； 
how  assurances  of  the  latter  desoription  are  usually  secured,  480  ； 
adfantages  of  &  bond  as  a  security  for,  orer  a  deed  of  covenant* 
when  the  latter  assurance  is  not  accompanied  by  a  warrant  of  at- 
torney, 480  ；  practical  directions  for  preparing  assnrances  for 
■ecanng,  480，  481 ； as  to  the  enrolment  and  registry  of,  481， 482  ； 
aa  to  re-grants  of,  482  ；  best  course  to  adopt  for  Becuring,  when 
grant  by  way  of  jointure,  673，  588;  practical  directions  for  pre- 
paring assurance  to  secure,  when  intended  to  be  limited  for  the 
purpose  of  securing  maintenance  for  wife  under  a  deed  of  separa- 
tioD,  613,  614  ；  how  mutaal  indemnitieB  in  the  case  of  the  i^por- 
tionment  of,  may  be  best  arranged,  712,  713 

ANTICIPATION : 

practical  observations  as  to  dispositioziB  by  way  of,  677,  578  ；  how 
power  by  way  of,  may  be  oontrolled,  677  ；  restriction  against,  in 


niDBX. 

ANTICIPATION— coirfiwierf. 

the  case  of  t  married 冒 oman  onh^  opttitifB  dmmg  eoreitara,  fl98  ； 
in  proTiaona  for  mtintenuoe  of  wiM  in  leptntioa,  ifaod 瞻, the  imul 
pnctiM  to  deprive  her  of  aU  power  ot^  616 

APPEBTAINIKO : 
oonttniction  of  teim  M  coMKcted  with  tfa*  pnpflfty  HByeyd,  612 

APPOINTMENT: 
practical  obMrrttiont  vpon  ooofeyview  by  wmy  of,  190—193  ；  proper 
operatWe  words  when  the  oooTejuioe  ii oy  wmr  of,  212  ；  hov 

Kwen  01, intended  to  be  limited  in  mamage  ietutment, 
•et  out  in  mirriage  ■rticlea,  676;  how  limil 
•ppoiDtmenk,  oaght  to  att  out,  676  ；  bow  ， 
limited  in  marriage  lettlementi,  693  ；  before 
of,  the  instrument  creating  the  power  ought  to  be  - 
sidered,  to  see  that  the  temu  of  the  power  mtj  be  dnlT  onapUed 
witii, 637  ；  pnoticil  obMmtiooa  raipeotiii^,  o38  ；  u  to  illatory 
appointments,  639  ；  act  oi  Parliament  relatiog  to,  not  to  affett  uj 
proTmon  in  mitroraent  creating  power  of,  thatdeelAras  the  amoosl 
of  thare,  639  ； 冒 hen  tn  indeotore  U  a  praanble  instroBieiil  to  a 
deed-poll  for  the  purpose  of  exeeating  power  of,  640  ； 冒 bea 慕 aeed- 
poll  will  be  the  preferable  inttrament  for,  640  ；  instnunent 
power  of,  Bhoold  ^ways  be  recitea  i 


in  instnunent  czeentiiiK  it, 
when  limitations  anteMdent  to  the  power  ouht  tobereeited* 
intention  of  desire  to  execute  power  of,  shoiud  be  recited,  what, 
641 : practical  directions  for  penning  the  daiue,  5i3  ；  as  to  pom 
of,  for  raising  poitioDs  for  chUdren,  643  ；  for  aacunog 辠 joutare, 
643  ；  hotchpot  oUum,  643  ；  as  to  powen  of  nTOMtion  to  be  iwmiud 
in,  643 

APPORTIOKMENT  OF  ANNUITIES : 
how  matual  mdemaitiM  for,  may  be  bat  unaftij  712,  713 

APPORTIONMENT  OP  BENTS  ： 
of  groand  rents,  practical  obaemtione  relatiBg  to,  M  ；  how  dnn 
reepeoting,  oagnt  to  be  penned  in  oonditioiu  of  aale  of  leaidiold 
property,  62  ；  how  uutrument  of  indemnity  for  the  poipoM  d 
Mouring,  ought  to  be  penned,  709,  710 

APPUBTENA5CES : 
what 冒 ill  be  compralieiided  nadnr  tht  tem,  512 

ARBITRATION : 
u  to  the  propriety  of  nforring  dispatei  to,  wheOf  66,  673;  upM- 
ment  to  refer  mitten  in  duputo  to,  a  oonmuw  and  ttefoldaiie  in 
ptrtnenhip  deeds,  678 

ABMS  AlO)  NAME : 
pnctioal  obtemitioiu  nkting  to  oonuuionf  to  aaoM,  840 

ASSIGNEES  OF  BANKEUPTS  ： 
piMtical  directions  for  prepiring  oonditioni,  upon  nlet  hj，  48; 
powen  of,  to  compel  btnknipt  to  eoneur  in  nli  mtdo  bj  tM  of 
DftDktapi's  wtate,  201 


INDEX 


ASSIGNEES  OP  LEASEHOLD  PROPERTY : 
only  liable  for  breteh  of  ooventot  daring  snob  time  la  he  is  in 
pouession  of  the  demised  praniies,  262 

ASSIGNMENT  ： 

practical  observations  rriatm  to  the  Msignment  of  leasehold  pro- 
perty, 164,  252;  is  the  proper  mode  of  assurance  for  passing 
leasehold  estates  for  jwn,  and  other  chattel  property,  248  ； 
tMractical  obterrations  relative  to  coTenanti  not  to  make,  without 
lioenae  from  the  lessor,  348 ~ 2d0，  493;  expediency  of  making 
lessor  a  party  to  all,  where  his  previoiu  license  to  make  is  required, 
248;  practical  Buggestiona  and  directious  for  pr«parin(<  mort- 
gages by  war  of,  434; 賣 hen  a  preferable  mortgage  security  to  ao 
vnderlsaM,  274 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. :  (see  Com- 
position  Deedi,) 

ASSIGNMENTS  OF  MOETGAGE :  (see  Trantfer  of  Mortgage.) 
ASSUMPSIT: 

action  of,  may  be き tutaUied  for  breach  of  contract,  when,  288  ； 
requisites  to  support  the  action,  288 ~ 290;  defences  commonly  set 
up  to  the  action,  290 

ASSURANCE :  (see  PolUey  qflntwwice.^ 

ASSURANCES  OF  TITLE  ： 

how  to  be  effected  by  the  Law  Property  Ascurance  Society,  716 ~ 
717;  examples  of  assara&oes  effected  by,  716,  717 

ATTENDANT  TERMS :  ' 

pnetical  obsemtioDs  respecting, 110 — 119;  ought  to  be  set  out  in 
ti^e  abetract,  110;  bow  mesne  aMigQinento  ot,  may  be  recited, 
110 

ATTESTATION  OP  DEEDS  ： 

daose  of,  should  be  noticed  in  sVitnct,  practical  obserratioos  respec- 
ting, 118,  119,  236,  238，  239  4  ancient  and  modem  practice 
respecting,  238,  2.39  ；  expediency  of  iodoning  memorandum  of, 
upon  the  deed,  289 

ATTESTATION  OF  WILLS  •• 

pncticftl  obserrationa  relating  to,  646,  942;  how  the  clause  of,  ought 
to  be  penned,  944 

ATTESTED  COPIES  ！ 

in  the  absence  of  an  expren  stipulation  to  the  contrary,  rendor 
retaiDtng  or  unable  to  delirer  documents  of  title  to  purchaser  is 
bound  to  sapplr  him  with,  at  his  own  expense,  45  ；  how  vendor 
may  indemnity  himself  against  being  compelled  to  furnish,  46 

ATTORNET  ： 

of  Teodor,  duties  of, 10，  71 ; of  imrchaser, 10,  71, 72;  preliminary 
flteps  to  be  taken  by  Tendon  in  the  conduct  of  a  sale  of  real 
property^ 12  ；  importaDce  of  inTestigatini;  vendrr'ii  title  and  power 
of  ai»po8itioii  OT«r  the  property  before  offering  it  for  mle, 13 — 21 ； 
[p.  G. 一 vol. 11. J         4  P  7 
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ATTORNEY  —  amft'mwjd 

usual  practice  for  purchase ビ き attorney  to  prepare  the  eonTejsiice, 
48—62, 184  ；  disadvantage  which  purchaser  iDcnn  by  ailovin^ 
ooDTejance  to  be  prepared  by  Tender's,  48，  49  ；  proper  ooorse  lo 
be  pursued  by  purchaser* where  the  sale  is  by  public 篇 oction, 
72  ；  also  where  the  sale  is  by  priytte  cootnct,  72  ；  best  course 
for  Tendor'8,  to  oanoe  where  the  title,  although  a  safe  holding,  U 
not  a  strictlT  marketable  one,  72  ；  duties  of,  with  respect  to  tbe  pre- 
paration and  deliTery  of  the  abstract,  101, 125;  is  eniitled  to  prepare 
the  abstract, 101 ； should  be  care ん 1 to  deliver  it  in  proper  time 
to  purchaser  or  his  eolicitor,  126，  126;  what  steps  he  ought  to 
take  when  the  latter  refuses  to  receive  it  on  the  ground  of  its  not 
harinfr  been  deliTered  to  him  in  proper  time, 127 ;  duties  of  imr- 
cbaser's,  in  the  perusal  of  abstract,  127—131 ； bow  ioqniriee, 
requisitions,  and  objectioDs  as  to  title  should  be  made  bj, 129— 
131,  132—135, 158;  costs  of  for  perusing  abstract, 131 ； oo^ht  to 
forward  abstract  to  counsel,  when, 131 ； responnbilitj  be  inenrs 
by  omitting  to  do  so, 132  ；  tbe  opinion  of  counsel wiU  reliere  bin 
from  all  further  responsibility,  when,  132;  remedies  a^inst  for 
negligence  in  this  respect,  how  barred  by  lapse  of  time, 132  ；  course 
to  be  adopted  by  vendor's,  in  answering  objections  ana  requisi- 
tions to  title, 134  ；  steps  to  be  taken  by  parcoaser's  in  the  sesrch 
and  inqairy  for  incumbrances, 160 ― 16S;  liability  that 曹 eo - 
dor's,  incurs  by  denying  that  there  are  any,  161, 162  ；  as  to  the 
liability  of  purchasers  for  losses  sustained  by  his  client  throsgh 
his  De^ligence  in  searching  for, 166  ；  what  inquiries  be  oi^bt  to 
make  m  cases 賣 here  there  is  any  Buspicum  that  vendor  may  faiTe 
committed  an  let  ot  bankruptcy. 167  ；  proper  course  to  f<^ow 
where  the  property  intended  to  be  sold  lies  in  a  register  coantj, 
167，  243  ；  course  to  be  adopted  when  tbe  title  is  approTed  of, 
170;  also  where  the  tiUo  appears  defeetiTe,  170, 171  ；  coom  of 
proceedings  by.  when  the  property  is  sold  under  a  decree  or  order 
of  the  Court  or  Chancery.  173， 174  ；  when  porchaser's,  has  pre* 
pared  conrejanee,  he  should  forward  the  draft  oi it  to  Tendor*!, 
for  his  pernsalf  183;  if  vendor's,  makea  aoy  alterations  in  dnft, 
he  ODffDt  to  notice  same  at  the  foot  of  it,  186;  eonrse  pur- 
chaser s,  should  pursue  on  receiTing  back  the  drtift  coovejaaee, 
186  ；  steps  to  be  taken  by,  when  he  diaapproTes  of  any  alteratiau 
▼eodor's,  may  have  made  in  the  drafL 186  ；  pnrchaiser'a,  has  • 
right  to  select  the  pttxticalar  kind  of  swaraaee  bj  vbidi  tbe 
property  is  to  be  ooDTeyed, 186  ；  ae  to  the  duties  of  mortgagor's, 
m  the  conduct  of  a  mortgage  traosaction,  316,  3】 6  ；  course  to  be 
adopted  bj,  in  preparing  assurances  to  perfect  his  client's  title,  331 ； 
not  boana  in  Buch  cases  to  submit  way  draft  of  soch  ttsnnDccs  to 
mortgagee's,  why,  381 ； duties  of  mortgtgeeX  331 ； pnetiw  for 
him  to  prepare  mortgage  deed  at  mortgagor's  eipenae,  331  ；  am« 
mode  to  be  adopted  with  respect  to  the  transmisBion  for  approvsl, 
alterations,  &c,  as  in  a  purcbase  deed,  331 ； practical  observa- 
tions  and  Buggestions  as  to  mortgages  made  by,  to  clients,  336, 
337  ；  duties  or,  m  coodaeting  the  business  of  pott  cbH  bonds,  419  ； 
proper  steps  to  be  taken  bj  mortgagor's,  on  the  redemptioa  of  • 
mortgage,  441 ； practioal;  miggestions  m  to  the  prop^  ooars*  to 
be  taken  by  lessor's,  with  respect  to  gnntiog  aoT leases  of  hu 
client's  property,  485—615  ；  is  entitled  to  preptre  the  lease  st  tbe 
lessee's  expense,  616;  duties  of  both  lenor  aod letaee't  ttttoni«j, 
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ATTORNEY— <»n<m««rf. 

with  respect  to  the  resemtiooB  and  eieeptions  which  are  to  be 
reseired  in  the  lease,  515;  ss  to  the  duties  of,  with  respect  to 
marriage  settlemeDts  (fee  Marriage  Articles;  Marriage  Settle- 
menis)  ；  practical  obserrations  and  suggeitioDS  relative  to  deeds 
of  partoersbip  between,  667 

ATTOENET,  POWER  OF : 

practical  obsenrations  relative  to  tssarances  executed  under, 143  ； 
forms  part  of  the  proofs  of  title  where  instrament  has  b«en  exe- 
cuted oy,  and  most  be  produced  accordingly, 143  ；  how  deed  exe- 
cuted by,  ought  to  be  delivered,  237;  parchaser  may,  if  he 
pleases,  object  to  exeeation  by,  why,  237  ；  as  to  the  stamp  duties 
on,  270;  no  stamp  duties  required  upon  a  relocation  of,  270; 
should  accompftDj  assignment  of  personal  securities,  when,  681 

ATTOBNET,  WAEEA.NT  OF:  (see  Warrant  of  Attorney.') 

ATTORNMENT  ： 

practical  remarks  relatiTe  to,  271,  568;  when  requiata  to  establish 
the  relttionship  of  landlord  and  tenant  between  a  mortgagee  and 
lessees  of  the  mortgaged  premises  holding  under  a lease  granted 
prior  to  the  mortgage,  5o8  ；  as  to  the  best  form  oi instrumeiit  to 
adopt,  559;  directions  for  penning,  559  ；  bow,  where  several  tenants 
concur  at  the  same  time,  559  ；  how,  when  made  by  a  mortgagor 
to  bis  Diortgfigee,  559  ；  clause  of,  not  adapted  to  mortgages  made 
under  Benefit  Building  Societies  Acts,  560;  how  form  of,  ought 
to  be  penned  when  made  by  a  tenant  to  the  mortgagee  of  the 
premkes  who  has  recoTered  them  against  him  in  ejectmont,  560; 
DO  stamp  actuallr  required  upon  a  simple  instrament  of  attorn- 
ment, 561 ； expediency  of  having  the  instrument  stamped  as  an 
agreement,  why,  561 

AUCTION: 

practical  observations  as  to  mIpa  by,  36,  37 :  how  usaally  conducted, 
76  一 82  ；  as  to  Tender's  right  to  reserve  oiddings  in  sales  by,  76  ； 
any  purchaser  who  uses  disparaging  terms  about  the  property  to 
be  sold  at,  will  thereby  deprive  himself  of  all  right  to  a  specific 
perfonnance,  77  ；  and  also  render  himself  liable  to  an  action  for 
dander  of  title,  77  ；  how  aales  by,  are  now  conducted  under  a 
decree  or  order  of  the  Court  of  Cbancexy,  82,  83 

AUCTION  DUTIES: 

repealed  by  acl  of  Parliament,  37 

AUCTIONEER : 
how  daoie  relating  to  remuneration  of,  ought  to  be  penned,  37  ； 
conne  to  be  adopted  by,  for  the  purpose  of  indemnifying  himself 
in  case  any  dispute  shoald  arise  between  Tendor  and  purchaser 
respeeting  the  deposit,  79  ；  not  generally  liable  to  pay  interest  on 
deposit,  80  ；  by  what  acts  be  may  incur  this  liability,  80  ； losses 
iocarred  by  the  insolvency  of!  will  fall  upon  vendor,  why,  81 ； 
how  auctioneer  may  deprive  himself  from  all  claim  to  remunera- 
tion for  bis  serrices,  82,  83;  proper  course  to  be  adopted  by, 
where  the  sale  is  made  under  a  decree  or  order  of  the  Court  of 
Chancery,  83  ；  recovery  of  the  deposit  from,  no  bar  to  special 
action  on  the  contract,  298 
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AWARD : 
under  Indosnre  Acts,  how  proTed, 149 

BANKING  ACCOUNT: 
practical  observations  and  suggestions  relati?e  to  mortage き made  for 
the  purpose  of  securing  the  btlance  of,  346,  352  ；  as  to  bonds  for 
a  similar  purpose,  713 

BANKRUPT: 

is  usually  made  a  purty  to  a  conTeyance  of  the  estate  by  his  assignees, 
201 ； Lord  Chancellor  empowered  to  compel  him  to  concur  in 
such  conveyance,  201,  202^  if  he  does  not  execute  within  the  time 
directed  by  the  order  his  estate  will  be  effectually  barred,  ！!^ 2  ； 
mortgagor  becoming,  is  not  a  necessary  party  to  a  foreclosara  enit, 
459；  practical  sug^estious  as  to  the  penning  of  cUases  where  it  is 
intended  that  his  interest  in  property  ahall  cease  in  case  he  shall 
be い' iLe,  686 

BANKRUPTCY: 
is  an  incumbrance  which  forms  matter  of  title, 16;  pToeeediaf:s 
under,  should  be  set  out  in  abstract,  when,  122;  how  |>n}red, 
147  ；  orders  in,  do  not  affect  real  estate  until  thej  are  registered* 
166  ；  inquiries  should  always  b«  made  if  there  is  anj  suspieida 
that  Ten  dor  has  committed  any  aet  of, 167  ；  effect  of,  upon  equi- 
table mortgages  created  by  the  deposit  of  title  deeds,  325  ；  if  it  is 
intended  that  a lessee's  estate  shall  be  determined  by  bis  act  of, 
an  express  stipulation  to  that  effect  should  be  inserted  in  tbe 
terms  of  letting,  and  in  the  lease  of  the  premises,  495  ；  pnetieal 
RUL'gestions  for  penning  the  clause  where  tbe  interest  vhich 
intended  husband  is  to  tako  under  bia  marmge  settlement  is  to 
b«  determiDed  by  bis,  186  \  executing  a  composition  deed  for  the 
b':neftt  of  creditors  will  be  an  act  of,  when,  687;  hov  compo- 
Fition  deed  ought  to  be  penned 冒 here  proceediog^  in,  have  been 
previously  instituted,  689  ；  under  what  circumstances  it  will  be 
proper  to  inquire  of  a  testator  whether  be  would  wish  the  interetts 
of  parties  taking  beneficially  under  his  will  shall  cease,  in  ctM  of 
their,  726 

BARGAIN  AND  SALE: 
dc'finitioD  of,  188,  189;  enrolment  essential  to  the  raliditj  flf  the 
assurance  by  wuy  of,  when,  189;  an  improper  iDstrumeDt  far 
barring  an  estate  tail,  why,  189---194  ；  distinction  between  ordi- 
nary deeds  of,  and  those  under  the  Bankruptcy  Acts,  190  ；  for  a 
year,  for  grounding  a  release  upon  now  dispensed  vith  in  eonTey- 
a&ces, 191 

BARGAIN,  SELL  ： 
are  words  not  strictly  applicable  to  modom  conTeyancee  by  wmj  of 
grant  and  release,  212 

BAPTISM  : 
\rhat  will  be  sufficient  eTidence  of, 149 

BASE  FEE: 

tenant  in  tail  may  create,  without  the  consent  of  the  prolectcnr  of 
the  settlemcQt,  2o7  ；  may  be  confirmed  or  enlarged,  when  and 
bow,  257 
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BASTAHDS : 

practical  suggestions  as  to  the  proper  mode  of  desoribing.  where  fhey 
are  intended  to  take  as  deyisees  or  legatees  in  n  will,  740,  741 j 
曹 ill  not  geoerally  be  comprehended  under  the  term  children  or 
iMue,  741 ； circumstance  of  there  being  no  legitimate  children 
nuy  Tary  the  rule,  741 ； will  be  allowed  to  take,  under  the 
description  of  children,  when  bo  described  as  to  leave  no  doubt  as 
to  their  identity,  741 ； when  their  chums  come  into  competi^on 
with  those  of  legitimate  children  those  of  the  latter  will  generally 
preTail, 741 ； bequests  to  future  born,  how  far  Talid,  742,  743  ； 
doubtful  whether  a  settlement  made  oy  the  mother  in  faToar  of, 
after  treaty  for  her  marriage,  would  not  be  considered  an  infringe- 
ment of  her  husband's  marital  rights,  582 

BIDDINGS  ： 

M  to  Teodor' き right  to  reserre  upon  a  sale  by  auction,  76  ；  may  be 
retracted  at  any  time  by  purchaser  before  the  lot  is  actually 
knocked  down  to  him,  77  ；  how  conducted  in  sales  under  a  decree 
or  order  of  the  Court  of  Chancery :  (see  Decree.) 

BILLS  OP  EXCHANGE : 

88  to  arrangements  for  payment  of  the  whole  or  a  portion  of  pur- 
chase money  by,  64  ；  frequently  deposited  by  vay  of  equitable 
morteage,  397  ；  sometimes,  but  not  often,  made  the  subject  of  an 
actual  mortgage,  397  ；  kow  an  assurance  of  the  latter  kind  ought 
to  be  penned,  397 

BILLS  OF  SALE : 

practical  remarks  relating  to,  407 ~ 414  ；  important  altentioiu  in  the 
law  respecting,  effected  by  reoent  enactments,  408  ；  practical 
directions  for  preparing,  408—410;  must  be  filed  within  twenty- 
one  days  after  me  making  thereof,  408  ；  defeasance  must  be  written 
on  the  same  paper  or  parchment,  409  ；  officer  required  to  keep  a 
book  containing  particulars  of,  409,  410  ；  office  copies  to  be  sup- 
plied by,  how,  410  ；  how  Batisfaction  may  be  entered  on,  410  ； 
what  kind  of  instrunieiits  will  be  comprehended  under  the  term, 
410  ；  what  will  be  deemed  visible  ownership  of  the  property,  411 ； 
directions  for  penning  a  mortgage  security  by  way  of,  411 ； how 
aMurance  shoiud  be  penned  so  as  to  embrace  after-acquired 
property,  418  ；  proper  course  to  adopt  to  secure  the  yaliaity  of 
mortgage  assurance,  433 

BIRTHS: 

how  expenses  of  deducing  evidence  of,  should  be  provided  for  in 
eontracts  or  conditions  of  sale,  45;  what  will  amount  to  satisfac- 
tory proof  of, 149 

BOND: 

obeemtioDS  reUting  to,  44,  414,  480，  618,  621,  676，  707  ；  in  con- 
tracts and  conditioiu  oi  sale  a  clause  is  sometimes  inserted  that 
Tendor 鑫 ball  gi?e,  as  an  indemnity  against  incumbrances,  44  ； 
practical  saggestions  for  preparing,  when  gi'en  as  an  original 
secnrity,  414;  how,  when  giTen  by  way  of  collateral  security, 
414,  480  ；  ho 賣, where  the  money  secured  is  to  be  repaid  by 
iMtalmento,  415  ；  adrantogeB  of,  orer  a  deed  of  covenant,  where 
the  money  secored ib  to  be  repaid  by  instalmentB,  4i5|  480; 
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BON  T)— continued. 

sasK^siions  as  to Ihe  preparation  of,  when  entered  into  by 
several  obligors,  or  with  sureties,  415 } imder  what  circamstanres 
equity  will  hold  the  representatives  of  a  deceased  obligor  liable 
upoD  a  joint  bond,  415;  practical  directions  for  prefMnag  assign- 
ments of,  434;  where  the  assignment  is  made  oy  trust^ss,  43" 
れ to  tacking  to  a  mortgage  debU  439  ；  often  giveo  as  a  eollaterJ 
security  upon  the  creation  or  grant  of  an  annaitj,  480；  sometix は 
given  as  a  security  for  maintenaiice  upoo  the  aepantion  of  parties 
wiio  have  coliabited  together,  bat  wno  have  never  been  lavfullj 
married,  618  ；  distinction  aa  to  the  validity  of,  when  giren  in 
consideration  of  past,  or  of  fatare  cohabitation,  618; 冒 hetiio" 
equity  will  refuse  to  assist  the  woman  on  the  groandof  theoblif  'jr 
bein^  a  marrittd  man,  619;  securities  of  the  above  kind  b^irg 
purely  Toluntary,  the  payment  of  them  will  be  postponed  in 
favour  of  creditors,  621 }  but  not  of  legateiB,  621 ； bow  each 
securities  are  usually  penned,  621 ； u  to  stamp  duties  on,  70S 

As  TO  Bonds  of  Indemnity,  706—714. 
when  ^veu  as  ao  indemnity  to  executors,  702;  vfaere  there  is  asj 
probability  of  a  deficiency  of  assets,  702;  when  as  an  indemmij, 
vhere  a  defect  in  title  is  caused  by  loes  of  some  of  the  title  deeds 
706;  to  refund  purchase  money  in  case  purchaser  is  cvkteti 
from  purchased  property,  707  ；  for  quiet  enjoyment  against  the 
acts  of  all  mankind,  708  ；  where  the  indemnitj  is  against  some 
particular  claims  odIv,  708;  against  dormant  iocambnoccs,  709  ； 
tor  the  faithful  discbarge  of  the  daties  of  a  clerk  or  Eerraot,  713  ： 
for  securing  the  payment  for  goods,  713;  to  secure  the  baUnce  of 
a  banking  account,  713,  714;  for  the  specific  performanee  of  a 
contract  by  builders,  714;  as  to  post  obit  bonds  ：  (see  Pott  06ii 
Bonds.) 

i;f)>'D  DEBTS : 

not  often  made  the  Subject-matter  of  a  moiigsge  security,  396;  uader 
what  circuDHtAUCcs  a  mortgage  may  be  found  coureoient,  396; 
bow  assurances  of  may  be  penned,  397 

BOUNDARIES : 
bow  conditions  of  sale  ought  to  be  penned  where  there  is  any  drabt 
or  confusion  relating  to,  41 ; as  to  corenants  by  lessees  to  preserre, 
531 

BRIDGE  SHARES  ： 
M  to  mortgages  of:  (see  Mortgages  of  Shares,  JRoiTwciyt,  Canait, 

BREACH  OF  CONTRACT: 
remedies  for,  312,  386 

By  Vendoh  at  Law,  287—296  ；  of  the  Tarioos  legal  remedies Tvodor 
may  resort  to,  287  ；  right  of  action  not  affected  by  ttipaladoo  that 
deposit  shall  be  forfeited  by  breach  of  contnct,  287 ;  curnot  main- 
tain ejectment  against  purcbaser  without  giving  him  previous 
notice,  287  ；  as  to  proceedings  in  anumpnt  for  the  parchaae  mooer, 
288  i  requisites  to  support  the  action.  288  ；  defence  common け ict 
up  to  the  action,  2U0,  291 ； what  will  be  coosidend  to  amount  to 
»  sufficient  satisfaction  for.  291 : Statute  of  LimitatioDs  xbay  be 
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BREACH  OF  CONrRACT-coiKmwd. 

pleaded  in  bar  to,  when,  291 ； as  to  action  for  use  and  occupation, 
292  ；  when  eqaity  will  restrain  Tendor  from  proceeding  at  law, 
292  ；  when  compel  him  to  elect  between  bis  legal  and  his  equitable 
remedies,  292  ；  as  to  action  for  slander  of  title,  292  ；  requisites  to 
support,  292,  293  ；  as  to  proceedings  under  Common  Law  Pro- 
cedure Act,  293—295  ；  plaintiff  aatnorized  to  proceed  under,  how, 
293;  declaration  bow  penned,  293;  pleadings,  293;  judgment, 

293,  294  ；  form  of  peremptory  writ,  294;  course  of  proceedings, 

294,  295;  application  for  writ  after  action  commenced,  295 

As  TO  PURCHASEE'a  REMEDIES  AT  LaW  ： 

special  action  on  the  case,  20  ；  defence,  295,  296  ；  eridence,  295, 
296  ；  DO  distinction  recognized  in  this  action  between  matters  of 
title  and  matters  of  coQTeyance,  297  ；  who  are  the  proper  parties 
to  bring  the  action  where  purchaser  dies  after  breacli, 297  ；  as  to 
dam  iKes,  297  ；  proper  coane  for  plaintiff  to  adopt  to  rocover 
special, 297  ；  recovering  deposit  from  auctioneer  no  bar  to  special 
action  upon  the  contract,  298  ；  as  to  action  for  money  had  and 
received,  298  ；  requisites  to  support,  299  ；  plaintiff  entitled  to  re- 
cover although  failing  to  proTe  a  written  contract,  when,  299  ； 
apiiost  whom  he  should  bring  his  action  for  recoTcry  of  deposit, 
299  ；  no  preriouB  tender  of  conTejance  requisite  where  venaor  is 
Qoable  to  complete  tus  part  of  contract,  299  ；  proceedings  to  be 
taken  by  purchaser  under  Common  Law  Procedure  Act,  299,  300  ； 
as  to  the  costs  of  action :  (see  Costs,) 

BsMBDiBB  IN  Equity  : 
of  the  various  remedies  for  breach  of  contract  which  may  be  obtained 
in  courts  of  equity,  300，  301 ； Common  Law  Procedure  Act  does 
not  deprive  courts  of  equity  of  their  concurrent  jurisdiction,  300; 
how  suit  for  specific  pcrformanco  may  be  commenced,  301 

CovBSE  OF  Proceeding  bt  Vendor: 
as  to  proceedings  in,  by  bill, 301  ；  course  to  be  adopted  by  vendor  for 
enforcing  a  specific  performance,  301 ； injunction  sometimes  applied 
for  in  a  bill  tor  specific  performance,  301 

COURSR  OF  FrOCEBDINOS  BY  PURCHASER: 

of  the  reqaisites  to  support  the  bill,  302;  agreement  not  restricted 
to  one  lorm  only,  303  ；  mast  be  fair  in  all  its  parts,  303  ；  must  be 
capable  of  being  performed,  303  ；  reference  of  title,  303  ；  modern 
coarse  of  proceeding  on  a  reference,  303,  304  ；  if  yendor  can  make 
a  good  title  before  report  it  will  be  Butficient,  304 

Ab  to  Pbocbedinob  IK  Equitx  unsbb  the  Nbw  Orders  ： 
powers  conferred,  307  ；  proceedings  on  claim,  307  ；  evidence,  307  ； 
witnesses  may  be  compelled  to  attend  and お Ye  evmence,  307;  notice 
required  to  be  given  to  opposite  party  where  witneasos  are  to  appear 
before  eiaminer,  308  ；  m  to  special  case,  308  ；  contracting  parties 
may  by  consent  6tate,  309;  how  prepared,  309;  copy  of,  to  be 
forwarded  to  defendant's  solicitor,  309  ；  as  to  the  filing  of,  309， 
310  ；  appearance,  310  ；  setting  down  the  case,  310  ；  subpoena  for 
hearing  judgment,  310, 311 ； the  hearing,  311 ； court  cannot  decree 
specific  performance  on  a  special  case,  311 ； tees,  311, 312  ；  as  to 
the  costs  of  proceedings  in  equity :  (see  CotU.) 
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BUILDING  LEASES: 
practical  remtrks  relating  to,  358,  499  ；  how  powen  to  grant  ought 
to  be  penned  in  mortgages  aod  setilemakta,  358,  499  ；  u  to  the 
coTenants  usuallj  contained  in,  632 

BUILDING  SOCIETIES  •• 
practical  obserrations  relating  to  mortgages  by,  34d,  352, 560  ；  dine - 
tions  for  preparing,  346,  352  ；  saggefttioDBts  to  the  penning  of  the 
proviso  for  redemption,  346;  also  as  to  oovenaot  for  payment  of 
principal  and  interest,  352;  aasunoces  of  this  kind  are  exempt 
urom  stamp  daty,  472,  475  ；  elaiue  of  attommeat  not  adapted  to 
assorances  of  tluB  kind,  560 

BUILDINGS : 

will  pass  ttoder  a  general  deseription  of  the  lands  upon  which  they 
hare  been  erected,  610 

BURDENSOME  COVENANTS : 
should  be  ascertained  if  leaae  oontaiiu  any, 15;  ought  to  be  tet  out 
in  particiilaxB  or  condiUons  of  sale,  34 

BURIALS  ： 
what  will  be  sufficient  endenoe  of, 149 

BUSINESS  : 

how  nature  of,  ought  to  be  set  out  in  psrtnenbip  deed,  661,  662, 
664  ；  how  composition  deed  ought  to  oe  penned 冒 here  it  it  to  be 
carried  on  under  the  directioD  of  inspection,  690  ；  practical  sagges- 
tioDB  relative  to  the  disposal  of,  by  will,  725;  propriety  of  antho- 
rising  persons  iDtraited  with  the  management  of,  to  ioeteiae, 
abridge,  or  discontinae,  725  ； 賈 hen  it  is  intended  to  be  carried  on 
by  testator's  widow,  it  should  be  ascertained  whether  he  would 
desire  her  control  over  it  to  cease  in  case  of  her  future  marrugc, 
725  ；  practical  directions  for  penning  trnsU  and  directions  in  •  wul 
for  the  carrying  on  aod  mant^ment  of,  878,  882  ；  how  nature  of, 
place  where  it  is  to  be  caniedon,  and  the  time  it  is  to  be  contiiiQed, 
ought  to  be  stated,  879  ；  when  it  is  to  be  carried  on  under  the 
Buperinteiidenoe  of  testator's  widow,  879，  880  ；  where  any  of  tea- 
tato ピ a  sons  are  intended  to  take  tDj  Bhwe  in.  880 

CANAL  SHAKES  ： 
mortgages  of:  (see  RcUhoay  Sham,  fc,) 

CANCELLATION  ： 
of  any  instrament  ou^bt  to  be  noticed  in  the  tbttnct,  124；  how  Car 
a  reToc&tion  of  a  will,  9d8,  959 

CAPITAL: 

of  partnership,  practical  obaerrationB  ^  relatin(f  to,  662,  663；  how 
minner  ana  proportions  in  which  it  is  to  be  adTuced  ought  to  tw 
iet  out  in  partnership  deeds,  662;  how  with  respect  to  interest  to 
be  reserred  on,  663 

CERTIPICATE : 
practical  obsenrations  relatire  to,  in  nles  under  a  decree  or  ocdtf  of 
the  Court  of  Chancery,  84  ；  how  prepu«dand  settled,  84;  opiBion 
of  the  judge  thereon,  84  ；  judge  appromg  will  lign  and  adopt  it. 
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CERTIFICATE— conft'niMi. 

85  ；  chief  clerk  to  submit  to  judge  for  approTal, 85  ；  at  what  time 
judge  may  Bign  and  adoptt  86  ；  fees  to  be  paid  upon  the  report  of, 

86  ；  when  signed  and  adopted  by  the  judge,  must  be  filed,  86  ；  may 
be  varied  notwithstanding  it  has  been  filed  by  the  judge,  87  ；  when 
and  how  application  to  vary  ought  to  be  made,  87  ；  aoy  penon 
dissatisfied  with,  entitled  to  have  his  objections  argued,  87; 
oounie  of  proceedings  proper  to  adopt  on  appealing  against,  87  ；  of 
mortgage  of  ship,  powers  of  commissionert  of  costoms  in  case  of 
loss  of,  406 

CERTIFIED  COPIES : 
made  evidence  equally  with  the  originals, 147 

CESSER  OF  ESTATE  ： 
where  proviso  for,  ought  to  be  inserted  in  preference  to  reconTeyance 
in  the  redemption  clause  in  a  mortgage,  341 ； payment  of  principal 
and  interest  will  cause,  in  a  mortgage  by  demue,  443 

CESSER  OP  TERM : 
how  proviso  for,  should  be  set  oat  in  abstract,  118;  purpoaes  for 
which  it  was  created  being  satisfied,  will  cause,  443,  475 

CHANCERY,  COURT  OF:  (see  Breach  of  Contract  ；  Decree,) 

CHARITABLE  USES : 
practical  remarks  relating  to,  905，  918  ；  statutory  enactments  reUting 
to,  90.5  ；  what  particular  kinds  of  property  or  donations  are  within 
the  scope  and  operation  of  the  act,  906,  907,  908，  914,  916;  what 
kinds  of  property  are  not  within  its  operation,  907  ；  mortmain  act 
how  far  local  in  its  operation,  908，  909  ；  bequests  of  personal  estate 
to,  will  generally  be  good,  909  ；  bequests  to  repair  or  rebuild  pre- 
mises alreadj  in,  not  within  the  act,  910  ；  whether  a  b<K)ue8t  to  be 
applied  in  discharge  of  incumbrances  comes  within  the  operation  of 
the  act,  910;  mortmain  act  cannot  be  evaded  by  &  secret  trust, 
910,  911 ； practical  suggestions  for  penning  bequ^ts  to,  911—914  ； 
importance  of  clearly  describing  the  charity  and  its  particular 
object,  911， 912  ；  if  vaguely  expressed,  it  will  fail  of  effect,  911, 
912  ；  propriety  of  stating  in  what  manner  the  moneys  bequeathed 
for,  are  to  be  paid,  invested,  and  applied,  912  ；  suggestions  as  to 
the  course  to  be  pursued  where  the  charity  is  to  be  applied  under 
tlie  direction  or  superintendence  ofaome  particular  claw  of  persons, 
912,  913;  how  will  should  be  penned  where  the  charitable 
bequests  are  intended  to  be  free  of  all  legacy  daty,  913;  how, 
wliere  the  charitable  bequests  are  intended  to  baTe  priority  in  pay- 
ment, 913  ；  a  greater  number  of  trustees  are  usuallj  anpointeo  in 
bequests  to,  than  in  ordinary  cases,  913,  914  ；  as  to  o«que8t8  to 
Queen  Anne's  Bountr,  916  ；  gifts  which  are  ostensibly  for  chari- 
table purposes  may  ce  Toid  on  account  of  being  asainst  public 
policy,  916,  917  ；  what  species  of  donation き coDnectecTwith  Bolemn 
or  sacred  purposes  have  not  Wn  considered  as  gifts  to  charitable 
purposes,  916  ；  bequest  is  not  rendered  charitable  on  account  ot 
the  professional  character  of  the  party  to  whom  it  is  ghen,  917  ； 
exceptions  in  the  Statute  of  Mortmain  in  faroar  of  the  two  Enclish 
Univenities,  and  of  the  Colleges  of  Eton,  Winchester,  and  West- 
mioster,  917 
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CHATTELS  ： 

practical  obserrations  relative  to  settlements  of,  318, 591, 728,  814 ~~ 
816;  the  fatore  interest  which  a  married 曹 omui  takes  in,  eanuot 
be  80  assigned  as  to  be  binding  on  her  husband,  318  ；  aliterincase 
of  her  chattels  real,  318;  are  incapable  of  being  entailed,  591 ； if 
umited  in  such  terms  as  would  create  an  estate  tail  in  freehold,  the 
absolate  interest  will  paw,  591 ； ts  to  bequests  of,  765，  766;  prac- 
tical •uggetlions  for  limiting,  as  heirlooms,  728,  814,  815,  816 

CHIEF  CLERK:  • 
duty  of,  in  the  cue  of  sales  under  an  order  of  the  Court  of  Chancery, 
84，  87 

CHILDREN: 

practical  remarks  respecting  the  rauing  of  portions  for,  573,  576i, 
582  ；  proper  coarse  to  be  taken  bj  an  intended  wife  who,  on  her 
second  marriage,  ia  desirous  of  making  a  provision  for  thooe  of  tier 
former  marriage,  582;  as  to  declaratioDB  of  trust  in  faronr  of, おん 5, 
696  ；  raggestions  as  to  inqmnes  it  may  be  proper  to  make  of  twt&tor 
who  is  about  to  make  bequesta  ia  favour  of,  735  ；  vhen  a  bequest 
to,  will  embrace  such  only  as  are  in  existence  at  the  time  of  tba 
testator's  decease,  735  ；  when  such  only  as  are  in  existoiee  at  the 
time  of  the  distribation  of  the  property,  737  ；  when  marriage  is 
the  event  upon  which  the  gift  is  to  vest,  737  ；  oonstniction  of  gift 
to,  bom  or  to  be  bom,  begotten,  &c.,  737  ；  where  the  beqawt  to, 
is  iinmediate,  the  circamsUDce  of  the  fund  being  subjected  to  trusts 
for  particulur  purposes,  will  not  let  in  objects  born  in  the  inteml, 
738  ；  when  the  gift  is  confined  to  such  only  as  are  linng  at  tha 
time  of  the  will, 738  ；  practical  saggostions  for  penning  djuxses 
when  they  are  to  take  per  stirpes,  intf 曹 hen  per  capUa,  739  ；  as  to 
bequests  to  younger,  739,  740  ；  when  an  eldest  daughter  vill  be 
viewed  in  tne light  of  a  younger  child,  789,  790  ；  when  grand- 
children will  be  included  under  the  term  of,  743  ；  when  great- 
grandchildren, 743;  when  the  term  heirs  may  be  oonstraed  to 
mean,  745  ；  how  far  a  bequest  of  legacies  to,  will  operate  as  a 
satisfaction  of  portions  of,  under  the  testator^  s  marriage  settlement, 
775  ；  when  the  term  may  be  construed  as  a  word  of  limitatioa, 
809  ；  in  its  ordinary  signification  it  is  a  word  of  purchase,  809； 
under  what  circamstanoes  it  may  be  construed  u  a  word  of  limita- 
tion, 809  ；  may  be  pat  to  their  election  to  choose  between  interests 
given  them  by  will,  and  benefits  they  are  entitled  to  bj  seUlevent, 
when  the  two  claims  are  inconsistent,  84d,  $46 

CHIROGRAPH  OF  FINE: 
how  to  be  set  out  in  abstract, 113 

CHOSES  IN  ACTION  ： 
do  not  come  within  the  definition  of  other  property,  real  or  penoml, 
upon  which  an  ad  vahrtm  duty  become,  payable,  264,  n. (1) 

CLERGYMEN  ： 

generally  disabled  from  mortgaging  either  their  benefices  or  their 
tithes,  318,  319  ；  under  what  circumstances  such  mortgages  jnar 
be  valid,  319，  8S2 

CLIENT : 

may  make  a  valid  mortgage  to  his  attorney, 曹 hen*  336»  337 
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COAL  MIXES : 

practical  remarks  and  saggeslions  relative  to  gnnt  of  setts  or  leases 

of,  549,  550 

CODICIL  ： 

how  differing  from  a  will  in  ils  operation,  930  ；  as  to  the  eonstrno- 
tioo  of,  Kith  relation  to  each  other,  where  there  are  seTeral  instru- 
ments, 930, 931 ； how  the  instrument  ought  to  be  penned  generally, 
as  to  substituted  and  additional  beqoeBts  contained  in,  932  ；  prac- 
tical suggestions  for  preparing,  932  ；  general  rules  of  cons  traction 
relating  to,  933;  what  will  afford  safficient  intrinBic  eridence  to 
show  the  testator's  intent  that  the  gift  should  be  substitutional 
and  Dot  cumulative,  933  ；  how  the  instrument  ought  to  be  penned 
vhen  made  simply  for  the  purpose  of  changing  trustees  or  execa- 
tors,  935,  936  ；  same  conditions  maybe  annexed  to  gifta  contained 
in,  as  in  original  will, 936 :  as  to  revocation  and  repablioation  of 
will  by :  (see  Bevocation,  Jtqntblioation,^ 

COLLIERY  ： 

Court  of  ChanceiT  will  not  open  biddings  in  the  case  of  •  nie  of, 
unless  security  be  giren,  89 

COMMISSIONERS  OF  CUSTOMS: 
powers  of,  in  the  case  of  loss  of  certificate  of  mortgage  of  ship,  406 

COMMITTEE : 

of  a lunatic,  how  authorised  to  conrey  under  the  directions  of  the 
Court  of  Chancery,  447 

COMMON  LAW  PROCEDURE  ACT : 
practical  remarks  and  suggestions  relative  to  proceedings  to  be  taken 
aoder,  293—296,  300,  399 

COMPARISON : 
of  documents  of  title,  with  abstract,  practical  obserratioiis  relating 
to,  40， 163  ；  should  be  stated  at  whose  expense  it  is  to  be  borne, 
40;  adrantages  to  be  deriTed  from  miking,  before  sabmittiiiff 
abstract  to  counsel,  153, 154  ；  vendor  is  bound  to  prodnoe  all 
documents  of  title  necessary  for, 154  ；  best  mode  to  be  adopied  bj 
porchaser's  solicitor  in  dfectiog,  166—158 

COMPENSATION: 
practical  suggeetions  as  to  provisions  for,  in  eate  of  any  mistakei  as 
to  quantity  or  quality  of  premises  intended  to  be  sold,  31 一 33  ； 
when  eqaitT  will  decree  a  specific  performance  with, 135  ；  defect 
m  quantity  may  be  made  a  subject-matter  of, 136  ；  when  pur- 
chaser may  insist  upon,  although  vendor  has  do  such  right,  136, 
137  ；  rale  as  to,  general  but  not  anlTenal,  136—139  ；  ezoepttons 
to  nile, 137 一 139  ；  in  what  form  usnally  allowed, 139  ；  under 
what  circamstaoces  Tondor  may  enforce  specific  perfomumce  by 
allowing,  139, 140 

COMPOSITION  DEEDS : 
practical  obserTationi  respecting,  684,  697^  preliminary  steps  to  be 
taken  before  entering  into,  684  ；  propriety  of  tint  aacertaining  the 
true  state  of  debtor's  afliun,  684  ；  creditors  should  be  conunani- 
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COMPOSITION  DEEDS~con/Mtr<Ki 

cated  with,  684  ；  creditors  consenting  to,  will  be  bound  br,  whether 
they  execute  or  not,  685  ；  advantages  of  a  deed  over  a  mere  afiee- 
xnHnt,  685,  686;  executing,  will  amount  to  an  act  of  lunkrupu^r, 
687  ；  practical  directions  for  preparing,  687  —699  ；  as  to  me 
different  kiiuls  of,  687—689  ；  as  to  the  priparatioD  of,  where 
sureties  for  debtor  are  concurring  parties,  688  ；  bow, 賈 ben  cre> 丄" 
tors  are  to  receive  a less  ihan  the  full  amount  of  their  creuits 
689  ；  how  amount  of  credit  of  each  creditor  ought  to  be  set  uut, 
689  ；  proper  coarse  to  adopt  when  proceedings  in  bankruptcy  h^ve 
been  previoualy  instituted,  689  ；  how  deed  ought  to  be  penned  wLere 
debtor's  business  is  to  be  carriea  on  under  the  direction  of  inspec- 
tors, 690  ；  creditors  of  small  amount  usually  allowed  a  priority  of 
paymeot  in,  691 ； expediency  of  inserting  a  power  to  extend 
debtor's  letter  of  license,  when,  691;  as  to  the  covenants  usually 
entered  into  by  creditors  in,  691 ； proper  ooune  to  ponae  where 
debtors  property  i，  to  be  coDTeyed  or  assigned  upon  trusts  for 
sale,  692  ；  practical  directions  as  to  the  conveyance  and  assign- 
ment of  debtor's  property,  692—695  ；  as  to  copyholds,  692  ；  how 
mixed  kind  of  propertj  should  be  Tested  in  the  trustees  of,  691, 
693;  power  of  attorney  shoald  be  iiuerted  in,  when,  693  ；  now 
declarations  of  trust  should  be  set  out  in,  693  ；  also  cUiase  of 
indemnity  to  purchaaen,  693  ；  also  power  to  compound  debts, 
&c'  693;  suggestions  as  to  the  assignment  of  nilwaj  shares, 
or  other  property  of  a like  nature,  693  ；  bow,  when  the  moneys 
to  bo  collected  under  the  trusts  an  to  be  paid  into  the  baa^s 
of  bankers,  694,  695  ；  covenants  uiaallj  entered  by  deoton 
in,  695  ；  proTisoes  commonly  inserted  in,  696  ；  directions  for  pen- 
ning deed  when  debtor,  Who  hn  been  peraHtcd  to  carry  on 
bosiDen  under  the  Baperintendenco  oi  mspecton,  afterwards 
assigns  the  whole  of  his  effects  for  the  bene も t  of  his  creditors, 
696  ；  proper  mode  of  preparing  deed  when  ezecated  by  parties 
who  are  not  in  business,  697,  699  ；  how  creditun  ought  to  be 
described  in,  698  ；  expediency  of  authonimg  trustees  to  redeem 
the  rents  under  sach  circumstances,  698  ；  aa  to  the  proper 
oorenants,  698  ；  how  penned  where  sureties  for  debtor  are  to  be 
eoncurring  parties,  698 

CONCURRENT  LEASE  ： 
praeiical  remarki  relating  to,  517 

CONDITION  •• 

at  Common  Law,  when  an  incumbrance  that  ia  matter  of  title, 16  ； 
precedent,  plaintm  in  atsumpiit  for  purohase  money  must  prove 
theperformtnce  of  every  one  on  his  part,  288, 289;  what  inquiries 
onght  to  be  made  of  testator  when  be  wishes  to  annex  any,  to  the 
dispoBitions  in  his  wilL  728  ；  necessity  alao  of  ascerUiDing  whether 
they  De  such  as  can  be  legally  ciirried  out,  83d  ；  what  luoaUj 
annexed  to  gifts  of  real  and  penonal  estate,  836;  as  to,  vitli 
relation  to  marriage,  837—889;  where  marriage  is  made  a  con- 
dition precedent,  837  ；  when  a  condition  subaeqnent,  837  ；  du- 
tinotion  u  to  the  opention  of  conditions  sabseqaent  when  annexed 
to  real  and  when  to  personal  estate,  837, 838  ；  ooservatioDs  as  to  the 
in  ierrorem  doctrine  relating  to,  83^843  ；  how  far  applicabte  to 
a  residuary  bequeat,  838  ；  as  to  the  assnmption  of  the  tesutor's 
name  and  arms,  840;  to  nsido  on  the  fiunilj  ettate,  840 — 
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common— conOnued. 

842；  dinetioDB  to  penning  derises  for  determining  deniee's 
interest  in  the  denied  proper^  upon  braacb  of,  841, 842  ；  when,  for 
abridging  an  etUte,  m"  be  rapported,  841 ； how,  not  to  dispute 
？ atiditj  of  testator's  will  ought  to  be  penned,  843;  also  for  the 
determination  of  gifts  in  faroar  of  parties  in  the  eTent  of  their 
beeoming  bankrupt  or  ineohent,  847,  848  ；  agamst  alienation  to 
what  extent  Talid,  848，  849 

CONDITIONAL  LIMITATION: 

an  ineambranoe  wmch  U  a  matter  of  title,  when, 16 

CONDITIONS  OF  SALE : 
practical  directiona  for  preparing,  26,  36;  cannot  be  altered  by 
曹 Old  of  mouth,  36,  u  to  sales  of  fireehold  estatefl,  86—60  ；  how 
penned  where  the  property  ia  aold  in  lots,  86;  how,  when  the 
propertj  is  aold  entire,  37; is  to  leasehold  property,  60—63； 
as  to  copyhokU,  63—67  ；  directions  for  preparing,  when  property 
>ld  ander  a  decree  or  order  of  the  Court  of  Chancery,  60: 
1 pnetioe  for  plaintiff's  solicitor  to  prepare,  60  ；  how  ulowea 
distribatod,  60,  61; oopj  of,  should  be  forwarded  with 
:t  to  coniue"  when, 132 

CONDITIONAL  SUBREXDEB :  (tee  Mortgage  qf  Ccpykoldt, 
Cavmantt.) 

CONFESSION  ： 
of  agreement  will  take  case  oat  of  the  Statute  of  Frauds,  when,  95 

OONFIBMATION : 
of  Master's  reports  m  s&lei  under  decrees  of  the  Court  of  Chancery, 
how  formerlV  obtained,  83, 84  ；  altentioos  effected  in  the  practice 
relating  to,  by  modern  enactmentii  64 

CONSIDERATION  ： 
requisite  that  it  should  be  trnly  set  forth  in  deed  of  oooTeyance, 
210，  211,  284;  statement  of,  in  deed,  how  far  conelosiTo,  210; 
practical  suggestions  respecting,  211 ； penalties  imposed  by  statu- 
tory eDactments  for  not  setting  out  truly,  264,  265  ；  the  circum- 
Btance  of  its  being  untruly  set  out  in,  does  not  ioTalidate  the 
instromeDt,  265  ；  no  ad  valorem  duty  is  payable  on,  where  it  is 
merely  nominal, 267  ；  how  advalaremavXxm  are  chargeable  where 
Um  consideration  u  an  annai^,  267  ；  manner  in  wmch  it  ought 
to  be  set  oat  Id  a  portnenhip  deed,  660,  678 

CONTINGENT  ESTATES : 
do  not  afford  a  marketable  title,  367  ；  how  best  rendered  available 
as  a  mortgage  aecority :  (see  Mortgage  of  Contingml  EttaUt.) 

CONTINGENT  BEMAINDERS : 
trustees  to  preserve,  no  longer  actually  necessary,  6S9;  usual 
ctiee  still  to  eontinne  them  in  settlements  of  real  property, 
； directiooB  for  penning  limitations  to  trustees  to  pnaerfe,  589, 


CONTRACT :  (eee  Affrtement.) 
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CONYETANCE: 
expediencj  of  stipaUtiiig  in  oontnet  or  conditions  of  aile, 
tod 饞 t  whose  expense  it  U  to  be  prepured  and  exeeoted,  48;  ir 
the  abBence  of  vaj  stipulation,  the  purchawi^s  aolidtor  is  " 
proper  person  to  prepare  it,  48,  62, 184;  usual  pnctiee  of 
present  daj  as  to  the  preparation  of,  by  ooiuael, 184  ；  p 
solicitor  BQoald  for 冒!^  fair  oopj  of,  for  Tender's  pei 
186  ；  parcbAser*8  solicitor  making  anj  alterations  • 
tbem  at  the  foot  of  the  draft, 186  ；  course  to  be  purra< 
chaser's  solicitor  u  he  approves  of  the  alterations 
purchaser^B  solicitor  has  a  right  to  select  the  ptitac 
186  ；  TariouB  modes  of  assnnnoe  adapted  to  the  pi 
193  ；  practical  directions  for  prepuing, 1%,  236  ； 
tbonla  be  an  indenture, 197  ；  as  to  the  date, 197  ；  as  to 
names  and  desoiption  of  parties, 198  ；  order  in  which  thej 
to  be  pUeed  in  the  deed, 198  ；  error  in  pUeiog  will  not 
Talidity  of  the  iDBtrmnent, 199  ；  penooB  sometimes  mad«  • 
whose  concurreiice  ia  not  actually  essential, 199  ；  as  to  tbm 
priety  of  making  the  mortgagor  a  party  where  the  mortgagee 
under  a  trust  or  power  of  ule,  200  ；  eoocurrence  of  dover  tn 
not  easential, 200  ；  proper  eonne  for  Teodor^s  solietfeor  to 
when  pnrchuer  inserts  annecessary  parties,  200,  201 ； as  to 
persons  who  are  really  the  essential  parties  to,  201,  204; 
the  examination  of  deed  of,  with  draft,  235  ；  proper  coane  to 
where  any  altentions  or  eruares  faaTe  been  miide  in,  235  ； 
of,  oognt  to  aocompany  deed  of,  at  the  time  of  cxeeutioii, 296 

PrAGTICB  relating  to,  WHBKB  the  SaLB  18 1LU>B  I7SDKB  A 

Dbckbb  OB  Ordbb  of  the  Court  op  Chaxcbilt  ： 
ooune  to  be  panned 冒 here  objections  are  made  to  the  drmft»  260； 
u  to  the  engroasment,  execation,  and  atteBtation,  260  ；  proper 
ooune  to  punue  if  any  of  the  parties  refuse  to  execute,  260  ；  as  to 
stamp  duties  on  (see  Stangt  Dutiet)  ；  aa  to  oosts  reining  to :  (m 

COPARCENEBS : 
M  to  stamp  duties  on  leasee  granted  by,  554 

COPIES: 

attested  (see  Attested  Copies);  of  court  roll  (we  Copsfholds);  esti- 
fied  of  records,  how  far  evideDoe, 147 

COPYHOLDER : 
practical  obsemtionB  reUtire  to  bis  power  ox  du^odtion  over  the 
copyhold  property,  601—603  ；  cannot  grant  letaei  for  mare  thin 
one  jear  witnout  the  license  of  the  lord  without  inei 
forfeiture,  501 ； in  some  manors  autborixed  to  lease  without 
601;  equity  willnotreUeveagainataforfeitoreincurredby  his】 
unwarranted  by  the  custom  of  the  manor,  wiUiout  hoeaee,  50】 
pUnt  resorted  to  by,  to  evade  license  withoat  incaninie  a  rarfa* 
tare,  502  ；  to  incur  a  forfeiture  there  must  be  an  tctual  dsmke  by, 
602  ；  how  estates  tail  of,  may  be  barred,  258—260 

COPYHOLDS: 

pnctical  directions  for  preparing;  particulan  and  eonditioiit  of  aUe, 
曹 here  they  lie  intermixed  with  property  of  any  other  temue,  41  ； 
how  conditioDB  Bhould  be  penned  where  the j ire  to  be  sold  onfita- 
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lised,  46;  as  to  the  heading  of  the  eonditions.  63;  should 
dpuUte  by  whom  the  ezpeDscfl  of  sarreaden  and  admittances  are 
to  De  borne,  54;  as  to  the  costs  of  admission  of  heir  where  vendor 
dies  pending  the  contract  64，  65  ；  enfranchised,  how  title  to 
ought  to  be  set  oat  in  abstract, 107  ；  as  to  the  preparation  of 
abftnots  of  title  to  (see  Abttmct)  ；  assortncM  of,  are  proved  by 
the  copies  of  court  roll, 145  ；  judgments  are  now  required  to  be 
shed  for  by  purchasers  or,  in  the  same  maoner  as  in  sales  of 
lold  estates,  164， 166  ； legal  estate  in  passes  by  entry  on  the 
TolU,  106，  246  ；  as  to  the  recitals  usnallj  contaiDea  m 
iC66  of,  209  ；  what  are  the  proper  and  best  modes  of  convev- 
f,  to  a  purchaser,  2i6  ；  are  not  within  the  operation  of  the 
Statute  of  Uses,  245,  246  ；  purchaser's  solicitor  should  ascertain 
thftt  samnder  is  perfected  before  he  allows  his  client  to  pay  his 
parenase  money,  246  ；  proper  course  to  adopt  with  nepect  to  the 
presentment  of  sarrenaer,  246;  presentment,  if  wrongly  made, 
may  be  amended,  how,  247  ；  court  rollB  are  not  the  only  evidence 
of  Bnrreoder  ana  presentment,  247;  by  whom  and  in  what 
manner  the  costs  of  conTejaooe  are  to  be  borne,  247,  248  ；  as  to 
manorial  castonu  relating  to  the  pre ひ ration  of  sarrenden,  218  ； 
la  to  the  acknowledgments  of  married  women  in  ooiiTeyanoes 
relating  to,  248  ；  how  assarances  of,  ought  to  be  prepared  whe: 
the  same  instrument  is  intended  to  operate  both  as  a  pure ト 
a€6d  and  •  mortgage,  255  ；  bow  estates  tail  of,  are  barred, 
250  ；  u  to  the  stamp  duties  relating  to  (see  8tamp  Duties)  ；  as  to 
mortgaffM  of  copjholds  (see  Mortgage  of  Copyholdt)  ；  bb  to  leaaes 
of  copyholds  (see  Jbeases;  Licence  to  Demue)  ；  as  to  settlemeiiti 
relating  to  (see  Marriage  Articks^  Marriage  SettlemmU,  Vohtn- 
tor^  aetilemeiUs,  Compontum  Deeds)  ；  u  to  deYiaes  of:  (see 

CORRESPONDENCE  ： 
by  letters,  when  Boificient  to  wttblish  a  binding  oontraot,  06 

COBN  BENT: 

pnetical  obeeirations  respeetiiig,  524  ；  amount  of,  how  to  be  regu- 
lated, 62 备； saggestioDs  aa  to  the  preparation  of  the  reddendum 
cUose  relating  to,  624 

COSTS: 

practical  obiemtioDs  respectiiig,  102, 13】，  154, 172，  182, 195，  242  ； 
allowed  to  vendor's  solicitor  for  prepanns  abstract, 102  ；  of  pro- 
aaction  of  documents  in  verification  usually  borne  by  Tendor, 164  ； 
aleo  oijoarnejTB  rendered  neoessory  for  that  porpoae,  154;  aa  to, 
incurred  in  the  ezamiDation  of  docamentB  with  abitract, 167  ；  for 
aearchei  for  incumbrance ち 168  ；  by  whom  to  be  borne  where  the 
contnet  is  reacinaed,  172, 173  ；  as  to  the  preparation  «nd  execu- 
tion of  the  pnrchafle  deed,  and  other  aMarances  connected  there- 
with, 182,  183, 195  ；  scale  of,  uiually  allowed  for, 183  ；  incurred 
with  respect  to  disentailing  asearances  always  borne  by  fendor, 
of  the  acknowledgments  of  mairied  women,  242  ；  course 
ling  in  equity  with  retpect  to,  when  bill  it  dismisaed 
I  vendor  ormging  a  bill  lor  specific  performance,  which  is 
^  general け liable  to,  305  ； 曹) len  disallowed  him  when  the 
bin  hU  fkToar,  why,  306  ；  course  of  proceeding  relating  to, 
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where  the  bill  is  bnraglit  hj  pnnhaser,  806  ；  unul  praetiee  with 
respect  to,  when  either  puiT  uiM  wrongly  in  the  tnnaetion,  306 
bow,  where  the  oocts  thenuelTM  ■ 
'QMd, iMt  the?  ihoi 


306;  when  refi 

to,  in  actions  at  law,  307  ；  u  to 
new  orders  in  ChaneeiT,  307  ；  all, 
tioQ,  are  aefnjed  bj  mortgacor,  32 
with  the  reoonTeyance  of  the  mc 
lessor's  title  it  required  to  be  prod 
most  defray  the  expense,  312;  I 
tion  to  the  oontnrj,  beaiB  those 
lesaor  those  of  coanteipart,  606  ； 
relating  to,  666, -— 


the  onh  matters  in  dis 
e  the  title,  906, 

tlaoaUth( 


霤通 


ior  nft lessor, 
loe  of 
ing  the  lean. 


COUNSEL: 

u  to  the  propriety  of  rabmittiog  aUtncfc  of  title  to, 131 ；  

practice  relating  to, 131 ； fees  usually  tllowed  to,  penuiiiff  and 
advising  on  abstract. 131 ； purchuer' き solicitor  entitled  to  etiarge 
for  attenaing  with  aostnot, 131 ； opinion  of,  on  titie,  ezonfintes 
•olioitor  from  all  respondbility  ooBoerniog  it,  when,  132  ；  ofnoioB 
of,  how  far  a  waiver  of  objections  to  title,  160;  as  to  the  property  in 
opinion  of,  on  title,  when  eoninet  u  reBcinded» 172  ；  in  Mies  under 
proceedings  in  Chaaoery,  reference  to,  has  •apencned  pnctioe  of 
referring  to  Master, 174  ；  parties  diasatitfied  with  the  opiaioD  of. 


may  oineot  to, 174  ；  bow  business  is  distributed  amoogtt, 174 ; 
procMomgi  to  be  adopted  where  the 
accept  the  leferenoet 174 


ingi  to  be  adopted  where  the  one  in  rotation  is  uuble  to 


COUNTERPART  OF  LEAS 
costs  of  preparing,  in  the 
must  be  borne  07 leasor,  6( 
coDtaiQed  in  the  same  ini 
from  lesaee  executing  ooani 
chargeable  on,  666 


loe  of  any  atipolation  to  the  foatniy, 
； object  of,  and  of  lease,  may  be  both 
lent,  606;  advantigw  to  be  deci'ed 
onlj,  606.  Aa  to  stenp  duties 


COURTS  OP  LAW  AND  EQUITT: 
proceedings  in,  hov  proTed, 147 

COVENANTS : 

expediency  of  aaoertainmg  what  kind  of,  lease  contains, 15  ；  pnetical 
Buggestions  for  setting  on 仁 in  abstract, 118  ；  what,  are  onialiy 
contained  in  conTeyanoes  of  freehold  estates,  229 >~ 235 

As  TO  CONVBTiMOBB  AND  AlBIGNKSNTB  TO  PUBCKABBRS  ： 

yendor  can  oolj  be  required  to  enter  into  qualified,  229;  if 
takes  by  descent,  or  under  a  will,  pnrobiser  is  entitled  to 
qualified  ooTeiuuitB  extended  to  the  acts  of  mdor*,  toeeBUNns 
testator's,  229;  what  kind  of,  purchaser  is  entitled  to,  when  th« 
oonfeyance 10  made  under  a  power,  229  ；  soggestioos  as  to  the  pi 
ning  of,  where  the  parties  are  namerou,  and  hreritr  d  ' 
229,  230  ；  what  are  oonsiderea  as  lynonyinooi,  and  wbal 
tine"  230.  GoDtfal  praotioe  of  the  pnient  day  in 
to  omit  that  vendor  is  seiaed  in  fee,  230;  pnetk 
relative  to  the  olaiue  for  peaoeable  e^joymoit,  2S0:  bo 冒 to  be 
qnaliOed  when  the  property  if  designed  to  be  aold  sabjeot  W  any 


iaeombruioefl,  230, 231  ；  how  cUuiae  for  freedom  from  incumbrances 
ia  usually  penned,  231;  drcamstances  nnder  which  particular  in - 
cnmbrances  ought  to  be  specified,  231 ； for  farther  assnnnce,  prac- 
tical observations  relating  to,  231，  232;  Tendor,  hj  disabling  himself 
from  performing,  ，iU  render  himself  liable  for  breach  of,  232  ；  to 
whom  right  of  action  Boernes  for  breach  of,  232  ；  whether  for  farther 
usunnce,  will  entitle  a  purchaser  to  call  for  a  coteDftnt  to  produce 
title  deeds,  232  ；  bow  claiise  of,  for  the  production  of  title  deeds, 
ought  to  be  penned,  233,  234,  355;  as  to  relative,  to  acknowledg- 
ments of  mamed  women,  234,  365  ；  as  to,  by  trustees  and  mort- 
gageea,  234;  mortgagor  selling  bis  eooity  of  redemption  entitled 
to,  for  indemnity  against  mortgage  debt,  234  ；  practical  directions 
for  penning,  in  purchase  deeds,  234,  235  ；  what  are  nsaallr  con- 
tained in  assignments  oi leasehold  property,  252  ；  as  to  liability  of 
on^nal  lessee  to  those  entered  into  bj  him  in  the  lease,  after  the 
assignment  thereof  by  him  to  a  third  party,  252  ；  how  to  be  (Moned 
wken  relating  to  property  of  different  tenures  all  contained  in  the 
nme  instrament,  263  ；  as  to  the  sUmp  duties  on  deeds  of,  272 

Aa  TO  MOBTOAOES  : 

what  are  the  asual,  in  morlgai^  assurances,  350  ；  mortgagor  always 
Inquired  to  enter  into  absolute,  361 ; as  to  coTenant  for  the  pay- 
ment of  principal  and  interest,  351  ；  where  the  interesi  u  to  be 
menred  half-yearly,  3ol ； where  the  mortgage  deed  is  to  contain 
ft  power  of  distress,  351 ； where  the  mortgago  is  to  be  paid  off  by 
instalments,  351 ； suggestions  as  to  the  peonio^  of,  in  mortgases 
of  livings  under  statute 17  Geo.  3，  c.  52;  also  m  mortgages  under 
Benefit  Building  Societies  Acts,  362;  also  in  mortgages  ucder  In- 
closure  Acts,  352  ；  where  the  mortgage  is  to  secure  future,  as  well 
as  past  or  present  advances,  352  ；  where  mortgaffe  U  by  basband 
tna  wife,  353  ；  as  to,  for  quiet  enjoyment,  freedom  from  incom- 
bnnces,  and  for  tarther  assurance,  363,  354;  as  to  proYiso  for 
detenniDiDg  absolute,  entered  into  by  mortgagor,  in  the  efent  of 
his  concurring  in  sale  of  mortgaged  premises,  354  ；  to  insure  against 
damage  by  fire,  354  ；  where  mortgagor  is  to  receive  a  reduced  rate 
of  interest  in  conaidention  of  punctual  payment,  S56  ；  where  the 
mortgage  is  made  to  secure  the  balance  of  a  banking  account,  356  ； 
where  mortgagee  is  to  enter  into,  to  produce  title  deeds,  366,  366  ； 
where  mortgagor  is  to  be  empowered  to  grant  leases,  356  ；  usual, 
where  the  mortgage  i き by  waj  of  assignment  of  leasehold  esUtes, 
877  ； 賓 here  a  policy  of  assarance  is  assigned  by  way  of  additional 
security,  377,  396  ；  where  the  lease  assigned  contains  a  covenant 
for  renewal,  377,  378;  what  usually  contained  in  mortgages  of 
copyholds,  381 ； mortgagee  often  satisfied  to  rely  on  simple,  to 
rarrender,  380,  381 ヌ usual  mortgage  of  copyholas  nsually  con- 
tained iD  a  separate  instrwment  from  the  Bnrrender,  381 ； practical 
direction  for  preparing  deed  of,  to  accompany  conditional  surrender 
of  copyholds,  382  ；  where  the  mortgage  is  by  waT  of  coTenant  only, 
383  ；  where  the  mortgage  is  of  an  equity  of  redemption  of  copy - 
holds,  384;  where  the  mortgige  coDsistoof  stoek,  386-^388  ；  where 
a loan  of  stock  is  seoared  by  the  mortgage  of  a  real  estate,  389  ； 
where  the  mortgage  is  of  railway,  or  other  shares,  in  public  com- 
panies, 390,  391 ； where  the  mortgage  consists  of  mere  penooal 
•ecorities,  397，  398  ；  where  the  mortgage  is  of  interests  m  ahip- 
piDg,  401, 402  ；  where  it  consista  of  nuuBehold  furniture,  or  other 
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noTeables,  411 ； 曹 hit  tiM  proper,  to  inmt  in.  d«eds  of  fiu&cr 
oharge,  422  ；  vhat  tnnsfeiror  of  mortg^  mty  be  oalled  apon  to 
enter  into,  428  ；  practical  obcemtioot  opoa  the  effect  produced  by 
mortgagor  upon  transfer  of  mortgage  ontering  into  fireu,  430,  474  ； 
mortgagee,  upon  being  paid  off  ami  mooTeriiig  mortgiged  iwe- 
mises,  can  only  be  required  to  covenant  that  he  hu  dooe  no  tet  to 
incumber,  444  ；  as  to  expediency, 冒 here  aoitga^r  is  to  be  entitled 
to  redeem  in  paroeU,  of  inserting  a  ooTeoant  from  mortgagee  to 
produco  title  deeds  reUUng  to  toy  property  so  redeemed,  446 


As  TO  Annttities  : 

what  are  tbe  osaal,  inserted  in  gnnte  of,  460, 481 


As  TO  Lbabes  : 

practical  suggestions  respeetiiig,  493  ；  expediencf  of  Mttin^  oat,  is 
terms  of  letting,  what  the  oorenants  are  to  be,  493, 494  ；  any  core- 
nan  U  of  a  special  d 氤 tore  should  always  be  specified  in  the  terras  of 
letting,  494  ；  as  to,  against  assigiiiiig  without  licrace,  494,  49i5i, 
528;  as  to  the  carrjing  on  of  certain  trades,  49d,  496; 曹 bere 
breach  of,  is  to  determine  term,  it  will  be  reqauita  to  insert  an 
express  stipulation  to  that  effect,  496  ； 賣 here  tba leaae  is  of  a  for- 
nished  house,  497,  498;  of  a  pobUc-hoose,  498;  wliere  the  latae 
is  to  contain  ooTenantt  for  renewal!  498  ；  practical  tnmstioiu  as 
to  the  proper,  to  be  employed  in  instnunento  entorea  into  by  a 
copyholder  for  the  porpoee  of  demiting  copyhold  premises  without 
the  lord's  licenee,  so  as  not  to  cnate  a  farfeitare,  503  ；  vhat,  nsoml 
in  leases  of  oopThold  premiaet,  603  j  important  that  corenants  «m- 
tainea  in,  should  be  made  to  ran  with  the  land,  vhy,  625  ；  vhat 
are  the  Qsnal,  entered  into  b?  tooant  in  leues  of  dweUing-hoiaes, 
625、  630  ； 曹 here  a  hoaae  and  ftunitare  are  let  together,  626»  5S8  ； 
where  penal  renti  are  raaenred,  626  ； 曹 here  a  earetr  eoDciin  in  the 
lease,  627;  ts  to  papaent  of  rates  and  tuw,  52/,  528  ；  to  keep 
and  leare  premise'  m  repair,  528  ；  to  inrare  agmiiist  fire,  629  ； 
what,  usually  eontained  in  agriealtvn]  leatm,  630 632；  what, 
vsQMlly  inaerted  ia  building  leaaet,  632  ；  ，h 裏ち nniaUj  eotered  into 
by  lessor,  532, 633  ；  in  oxmniry  leam,  632  ；  in  i^cnltnnl  leuei, 
633  ；  as  to  cofenants  relating  to  deeds  of  wpantion  (see  Separatim 
Deedt)  ；  m  to,  relating  to  deeds  of  ptrtition  {te^PartiiitmDetdt) ； 
M  to  partnerships:  (see  FMmrMp  Deedt,) 


CREDITORS : 

not  necessary  parties  when  real  eitate  U  defiaed  for  the  paTBunt  of 
debts  generally, 199  ；  aSier  if  tbe  debts  an  specified  or  tchediiled, 
199,  200  ；  Tolantary  setUementt  void  tt  against, 冒 beOf  601 ； as  to 
tbe  propriety  of  conialting,  before  entoring  into  composition  deed 
with,  684  ；  consenting  to  composition  deed,  will  be  bound  bj  it 
whether  exeoating  or  not  785  ；  Dtmeiiad  dinctiona  as  to  tlie  pn- 
paration  of  compoaition  deed,  where  ther  are  to  nmiTe  a Immt 
Bum  tbaa  the  amount  of  their  debU,  & 819  ；  how  the  rMpectivt 
claims  of,  should  be  Mt  oat  in  oompositioa  deed,  689；  wboM 
debts  are  of  Bmallamoant^  onully  allowed  priority  in  ptyaent, 
691 ； when  a  bequest  to,  wul op«tftt6  if  •  aatuCMtioo  <^  tb«ir  othtr 
cUinu,  773,  776 
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CROPS: 

what  Mies  of,  are  vithin  fhe  Statute  of  Fnndt,  91 ； what  are  not  so 

oonridered,  92 

CBOSS  REMAINDERS : 
Qsiially  limited  at  between  tenants  in  oommon  in  tail,  689,  812,  819 : 
praetictl  obMirations  m  to  oonitraction  of  limitations  of,  812  ；  will 
not  be  implied,  except  with  respect  to  the  same  property,  812, 813  ； 
pnctictl  Biiggeitionfl  for  penning,  813 

CBOWN: 
grata  from,  how  proved, 】48 

CROWN  DEBTS: 
ineambranoM  which  form  matter  of  oonfeTanoe  only, 17 ;  as  to  the 
liability  of  mortgagees  to,  163;  uto  learchei  for, 166 

CULTIVATION : 
mode  to  be  carried  on  npon  turn,  ought  to  be  set  oat  in  lease, 賣 hen, 
62 

CURTESY: 

an  incumbrance  that  forms  matter  of  title, 16， 17;  tentnt  by,  eaonot 
be  compelled  for  any  ooondention  to  relinquish  his  estate  by, 17 

CUSTOMS  : 

any  particular  manoritl  ought  to  bewt  oat  in  abstncU  of  title  of 
copyholds, 112 

CUSTOMARY  ESTATES :  (see  CopgkoUt,) 

CUSTOMARY  HEIR  ：  、 
testator  not  hindered  from  deTising  to,  745 

CY  PRES  DOCTRINE : 
how  far  applicable  to  charitable  bequests,  911 ； practioal  obflam- 
tions  respecting,  806 

DATE: 

coDTeyance  ought  alwtTB  to  commence  with, 197  ；  correctness  of,  not 
esaential  to  the  faliditj  of  mrtrnment,  197, 198  ；  wrong,  or  eyen 
impossible,  will  not  inTalidate  ooiiTeyance,  198;  of  insinunent,  is 
usually  indoxBed  upon  it,  239 

DA(7QHTER : 

eldest,  when  considered  as  •  younger  child,  739,  740  ；  practical  rag- 

gestions  as  to  eDtails  opon,  819,  820  ；  where  the  tbures  of,  marry- 
ig  without  consent,  aretobe  bmited  to  their  aepanto  use,  839 

DEBTS: 

an  ineambnnoes 曹 hieh  are  mitten  of  cooTeyinoe  only, 17  ；  when  a 
charge  of,  upon  real  estate,  will  exonente  purchaser  from  seeing  to 
tbe  application  of  his  purohase-money.  120;  may  be  miule  the 
•Qbjeet-matter  of  a  mortgage  secority,  when,  398  ；  practical  direc- 
tions for  preparing  aaaigoment  of,  u  a  mortgage  aecurity,  398  ； 
when,  MiigiiM  to  troBtaw  of  a  oompoutioii  dera,  it  will,  gvnenlly, 
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DEBTS— oonlmiMdL 

be  proper  to  pTe  them  a  pover  to  oompovnd,  681  ；  as  to  tbe 

•  nment  aod  collection  of,  under  partnenhip  deeds  (see  /*art- 
ゆ Deeds)  ；  practical  snggetfeioiiB  u  to  pn>i>er  inquiriet  to  be 
J  of  testator  when  he  propoies  to  charge  bis  real  estote  witk 
jMyment  of,  726;  when  a  legicy  will  opente  as  a  ntis&etkm 
of,  744  ；  essentials  to  constitnle  legacy  a  atisfftctioii  for,  744  ； 
practical  ooBervaUons  reiabre  to  coarseB  of,  upon  ft  teetator*  s  real 
estate,  861—859  ；  what  wordi  will  be  sufBcient  to  create,  852, 
853  ；  whether  direction  that  debts  aball  be  paid  by  his  exeea- 
ton, 冒 ill  be  su 伍 cient  to  rebut  the  impliottion  of  the  charge 
the  real  estate,  853  ；  where  the  devise  is  of  the  rants  and 
only,  854  ；  practical  suggestioiu  for  penning  cUasn  reUtii 
864，  855  ；  alterations  in  the Itw  witn  respect  to 
payment  of.  by  Wills  Act, 1 Vict  c  26  ；  proper 
in  cases  where  a  testator  exonentes  the  penoi 
Deooming  the  primary  fond  for  the  paTmont  of, 
necessary  that  the  intent  to  ehirge  solely  on  the 
manifested  in  expreM  tenns,  where  the  intention  cui  be  eolleeted 
from  the  general  context  of  th«  will,  856;  distinction  betvt 
and  legacies  when  specifically  charged  on  real  esUfee,  857  ； 
estate  charged  with  the  payment  o も 冒 ill  be  liable  to  hear 
Imrthen  of  once  only,  857 

DEATH : 

M  to  the  usual  presumption  of  proof  of,  without  issue,  149；  nsml 
eridence  offered  in  proof  of,  149, 150  ；  in  the  cue  of  aeamen,  loO; 
of  soldiers, 150  ；  probate  of  will  oonaidend  sufllcient  proof  olf 
testator's,  when, 160 

DECLARATION  OF  TRUSTS  :  (mo  TVnief.) 

DECLARATION  OP  USES  ： 
how  to  be  abstncted,  117;  practical  olnemtions  ti to  the  proper 
forms  of,  for  barring  dower,  225,  226 そ hoir  estates  dioald  m 
limited,  where  any  are  to  ariie  of  the  seisin  of  the  trBRtees,  587  ； 
usual  fonos  of,  employed  in  marriage  aetUements,  688, 589  ； limi- 
tBtion  of,  to  Bettlor  prior  to  the  marriige,  588;  is  to  reot- 
charges,  688  ；  when  sons  of  a  future  marriage  sra  to  Jbt 
preferred  to  daughters  of  the  maimge  contemplate,  669  ；  at  to 
limitatioDs  to  trustees  to  preserre  contiDgeiit  renuunden,  689  ； 
nroal  forms  oi，  in  settlements  of  real  property  that  U  oot  eauiled, 
691' 692  ；  as  to  the  stamp  daties  on,  624  ；  sometimes  requisite  to 
limit  in  a  distinct  instrament  from  that  by 冒 hich  the  l^al  estate 
is  conveyed,  626  ；  as  to  the  refocation  of,  628  ；  as  to  the  limitii 
of  new  ases,  629,  629  ；  practical  Bu^estions  as  to  the  limit&l 
of,  in  partition  deeds,  648  ；  as  to  form  of,  when  limited  to 
Mpante  use  of  a  married  woman,  648,  649 

DECREE  IN  EQUITY  ： 
is  an  incombnooe  wbich  is  mttter  of  oonTeTance  only, 17;  hov 
adTertisemenU  must  be  prepared  when  a  sue  is  made  under,  24； 
stical  obserrations  relatiro  to  aalet  made  aoder,  24，  82，  91 ； 
biddings  are  conducted  in  sales  under,  82，  83;  as  to  cortifl- 
relatioK  to  sales  made  ander,  84,  85,  86;  nlen  nndsr,  oot 
in  the  Statate  of  Fnadi,  87, 88;  practioe  rekiif«  to  the 
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DECBEE  IN  EQUITY— «>ii«i«iiedL 

opening  of  the  biddings  in  Mlet  under,  88—90  ；  at  whoie  appli- 
cation, and  nnder 冒 hat  cirenmstances,  the  biddings  will  be  opened, 
88;  usual  groonds  for  the  application,  89;  how  application  must 
be  conducted,  90;  u  to  the  re-aale,  90;  how  sales  by  piirate 
eontnetare  oondneted  under,  90,  91 ； proper  coarse  to  be  panued 
by  a  party  desiroiu  of  pnrebaung  by  prifate  oontract»  91 ； oaght 
to  be  set  oat  in  abstract,  when  and  now, 173  ；  iiiTestigatioii  of 
title  in  sales  under,  173;  purchaser  may  abandon  Bale  if  there  is 
an  error  in,  173,  174;  pro ド ttepa  to  be  taken  by  ponhaMr't 
Bohoitor  where  be  finds  objectiona  to  the  title  which  e%niiot  ' 
- of  out  of  coart,  174;  reference  to  counsel  in  sales  hzk* 
Bneded  pnctioe  of  refetring  to  Muter,  174;  ptrtieB 
with  oounsers  opinion  maj  object  to  it, 174  ；  how 
wuwuvoB  ii distributed  amongst  the  sevenl  eouiuel,  174, 176  ； 
as  to  the  payment  of  pnrobase  mooej  and  delivery  of  ponesBion, 
176,  177;  oonne  of  proceeding  to  oe  adopted 曹 ben  the  estate 
is  8old  saDjeet  to  ineambnuioes, 178  ；  steps  necetiary  to  be  taken 
to  enable  punhuer  to  toke  possenion, 178  ；  pnctioe  to  be  adopted 
to  rabstitate  a  parohaser  in  sales  under. 181 ； how  order  for,  may 
be  obtained,  181, 182  ；  by  whom  the  draft  of  conteyanoe  is  to  be 
Lred,  260  ；  conne  of  pnctioe  where  any  objection  is  taken  to 
of  pnrehaM  deed,  260  ；  stepa  neoeasary  to  be  taken  if  any 
ies  refiue  to  execute  oonyeyanoe,  260,  261 

DECBETAL  ORDER:  (Me  Ihcrm.) 
DEED  POLL : 

distinction  between  the  operation  of,  and  of  an  indenture,  197,  334  ； 
it  the  sole  deed  of  toe  partv  miking  it, 197  ；  cannot  create  an 
estoppel  in  point  of  estate, 197 

DEEDS: 

uBoal  to  itipnlate  in  oontnoti  and  eonditioni  of  nle  who  if  to  bear 
the  cost  incurred  in  comparing  with  abstract,  46  ；  in  small  pur- 
ehasea  sometimeB  delirered  to  parchaaezB  for  inspection  to  wre 
expense  of  preparing  abstract,  46;  how  contract  or  conditions 
ought  to  be  penned  when  they  are  not  intended  to  be  delirered 
over  to  pnrehaaer  on  completion  of  the  purchase,  47  ；  manner  in 
WDich  tney  ought  to  be  abttraoted,  110—113,  119;  u  to  copy- 
holds 111 ; as  to  proof  of  execution, 142  :  examined  copy  of 
enrolled,  how  far  eTidence, 142  ；  memorial  of,  how  far  eiiaenee, 
144  ；  where  destroyed,  parties  to,  may  be  compelled  to  join  in  sub- 
sequent  oonTeyances, 144  ；  whether  coTenint  for  further  aflsonnee 
entitlM  pnrcbuer  to  call  for  a  coTeiunt  to  produce,  232  ；  when- 
e?er  Tendor  retaiiit  in  his  own  eiutody,  purchaser  to  whose  title 
they  relate  is  entitled  to  a  ooTenant  for  their  production,  233; 
how  ooTenant  for  production  of,  ought  to  be  penned,  233  ；  as  to  the 
ezeention  of  (see  ijxeaOian)  ；  w  to  the  attettation  of  (see  Attetta- 
turn)  ；  purchaser  it  entitlea  to,  generally,  on  the  execution  of  the 
eonreytDoe,  239  ；  where  the  property  u  sold  in  lote,  parchaser  of 
th« laigeft  lot  is  entitled  to  the  onitodj  of  the  deeds,  239, 240  ；  by 
largestlot ib  meant  Ur^t  in  quantity  of  acreage,  and  not  in  amoant 
of  purchase  money,  240；  order  for  the  deliTeiy  of,  how  obtaui«d 
when  the  nle  is  made  under  a  deeree  or  oraer  of  the  Court  of 
CluiDoery,  240;  u  to  the  idmowlodgment  of  (see  Achwwkdg' 


mmt)  ；  equitable  mortgages,  how  crated  by  deposit  oC^  S2S— 
329;  mortgagor  entitled  to  redeliTerT  of,  on  payment  of  ^rin- 
opal,  interest,  and  costs,  442；  when  the  pooenion  ot^  viH  giTC  a 
nortgagee  priority  in  time  of  ptyment,  321 ； mortgagor  d»- 
oharged  from  ptymeiit  of  mortgkgo  debt  anlecs  raortgigw  «u 
deliver  ap  to  him,  457 

DEFEASANCE : 
to  conditional  tnmnden  of  oopyboldi,  is  usually  annexed  to  war- 
render,  380;  may  be  contained  in  a  Mparata  inatnuieiit,  380; 
duadTantages  of  adopting  the  ktter  plan,  380, 381;  ho 冒 deedo!) 
ought  to  be  prepared  m  mortgagea  of  eopjholds,  where  mottgifee 
has  been  actually  admitted  tenant,  382, 383  ；  how.  where  the  mort- 
gage has  been  effected  by  way  of  ooTenint  onlj,  3o3  ；  deed  of^  rat 
■ocompaDj  tmisfer  of  sbaiM  in  railways  tnd  other  pablic  cob- 
panies,  390  ；  pnotic&l  directions  for  preparing,  391 ； in  bills  of  «Ib 
of  household  turnitttre  or  other  moTttbles,  is  required  to  be  written 
on  the  same  paper  or  parchment  «■  the  •Mignment,  409  ；  how  to 
be  prepured  and  annexed  in  the  case  of  wamntB  of  aUorney,  416  ； 
most,  together  with  wimnt  of  attorney,  be  filed  within  twenty- 
one  days  after  execution,  416 

DEFECTIVE  TITLES : 
as  to  indemnities  to  parchasen  in  the  case  of,  67，  68,  70—73,  135; 
w  to  ftwunnces  or,  to  be  effected  in  the  Law  Property  Assnxinee 
Society,  715 ~ 717;  examples  of  aasoraaoes  effected  bj,  716 

DEMISE: 

•8  to  mortgtgM  by  way  of :  (lee  Mortgage  2y  />0Mue.) 

DENOTING  STAMP : 
piaotical  obierratioitB  respecting,  279, 280 

DEPOSIT  ： 

on  contract,  snggestionB  for  penning  the  daase  relating  to,  37; 
pnctioe  u  to  tbe  payment  of,  37;  bow  auctioneer  maj  protect 
Ainuelf  in  case  of  any  disputes  respecting,  79  ；  proceedings  widi 
respect  to  where  the  sale  is  made  under  a  decree,  83;  roooTeriBg 
from  auctioneer  do  bar  to  purchaser's  bringing  his  special  action 
npon  tbe  contract,  298  ；  against  whom  parchMerihoiud  hnng  his 
action  for  the  recovery  of,  299 

DERIVATIVE  ESTATES  : 
where  there  are  several,  all  entitled  to,  most  be  made  ptxtni  to  a 
foreclosure  bill, 459 

DESCENDANTS : 
what  persons  will  be  included  in  a  bequest  in  those  terms,  743,  744 

DESCENT: 
may  be  pmed  by  an  aathentieated  pedigree, 124 

DEVISED  PEOPERTY : , 
pnetieal  taggestions  relative  to,  where  there  is  any  probability  tii« 
testator  may  dispoie  of  it  in  hit  lifetime,  764 
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DISCLAIMEB : 

proper  coune  to  adopt  where  parties  are  desirous  of  making,  631 ； 
how  to  be  made  by  trustees  or  exeentora,  631 ； practical  directions 
for  preparing  instrument  of,  631 

DISENTAILING  ASSUBANCES : 


practical  obterrations  respecting,  193—196  ；  how  formerly  effected, 
193  ；  modern  mode  of  effecting, 194  ；  bow  such  aMurances  are 
arranged  when  connected  with  convejances  to  parchasers, 195  ； 


to  hftTe,  by  •  distinct  instrament  from  hiB  parcnase  deed,  196  ； 
when  coDMnt  of  protector  is  essential  to  perfect  the  assurance, 
202;  how  tuch  coiucnt  mast  be  given,  202，  256 ；  practical  sug- 

SestioM  respeeting,  202  ；  directioDs  for  preparing,  265—261 ； may 
e  effected  either  in  the  same  deed  as  the  conveyance,  or  by  a  sepa- 
rate iostrnment,  265  ；  how  assanmce  should  be  penned  where  the 
coDTejance  of  the  property  to  the  purchaser,  and  disentailing 
tnurance,  are  both  contained  in  the  same  instrument,  256  ；  how, 
where  the  protector  is  a  consenting  party,  256  ；  how,  where  the 
entail  is  attempted  to  be  barred  without  consent  by,  257;  assur- 
ance must  be  enrolled  within  six  calendar  months  after  execution, 
267  ；  enrolment  of,  affords  no  proof  o【 ite  doe  execution,  258  ； 
bow  assnnnce  ought  to  be  penned  where  wife  of  tenant  in  tail  is 
a  party  to,  258;  how,  when  effected  by  tenant  for  life  and 
remainderman,  258  ；  as  to  copyholds,  258，  259  ；  where  protector 
is  8  consenting  party,  259  ；  whei^  he  consents  by  deed,  259  ； 
where  he  does  not  oonsent  hj  deed,  259;  enrolment  of,  not  neces- 
MTj  in  barring  entails  of  copyholds,  259,  260  ；  u  to  the  baniiig 
of  equitable  estates  tail  in  copyholds,  260 

DISPABAGING  TERMS  ： 
rwpecting  property  by  intended  porchaser  at  the  time  of  sale,  will 
depriTe  bim  of  all  right  to  enforce  a  specific  performance  of  the 
contract,  77  ；  will  alBO  render  himself  liable  to  an  action  for  alander 
of  title,  77 

DISSOLUTION  OF  FABTNE&SHIP:  (Bee  Partnerthip  Deeds.) 
DISTRESS : 


may  be  levied  for  arrean  of  interest  upon  a  mortgage,  344  ；  practical 
suggestions  for  penning  the  clauM,  344;  power  of,  commonly 
inserted  in  miniDg  setts,  547 

DOCUMENTS  •• 

how  vendor  should  ezoneimte  Iiimself  from  the  production  of  sach  u 
are  not  under  his  conht)!,  44  ；  should  be  stated  in  conditions  of 
■ale  by  whom  the  expenses  of  the  production  of,  is  to  be  borne,  4^  ； 
with  what  kind  of,  the  title  should  commence,  106;  when  lost) 
Tendor  is  bound  to  prove  their  cootents, 106  ；  order  in  which  they 
ought  to  be  set  oat  in  the  abstract, 110  ；  every  one  affecting  the 
property  ought  to  be  abstracted,  111 ； best  mode  of  comparing, 
wito  aMtract,  156;  as  to  the  eDroIments  of,  166;  purchaser  has 
no  right  to  call  for  proof  of  ezecaiion  of, 155  ；  purchaser's  solicitor 
Bhoald  see  they  hare  all  the  nroper  stamps  impressed  on  them, 
156， 157  ；  coune  to  be  adopted  by  purcbaser's  solicitor  when  he 
discovert  any  diMrepanoy  Mtween,  and  abstract,  157, 168 


OKMANT  INCUMBRANCES : 

pnctietl  obterfttiont  with  nspeet  to  indemnitf  ifainit,  706，  708, 
709;  pnrtieal  dinotkms  for  preptriag  the  iutniBMDt  of  indoiiitj 


DO&MANT  INCUMBRANCES : 
nctietl o 
709;  pr 

DORMANT  PARTNERS : 
how  deed  ahoiild  be  prepired  when  thwe  am  to  be  aaj,  6C5,  667; 
M  to  the  iMlineiiiff  of  the  partiMtship  leoouitB  in  tkie  case  oi^  666; 
u  to  cash  reoeiTed  bj,  666 

DOUBTFUL  TITLE: 
how  conditions  of  sale  should  be  penned  in  the  eaae  of,  39, 
indemnities  in  mm  of,  68,  72,  73;  pvrchuer  otnnot, 
oircnm»UBCW,  be  oompellad  to  take,  with  an  iadeumi^, 

DO  WEB: 

an  moumbranoe  which  is  matter  of  title, 16  ；  tenant  hj,  cannot  be 
compelled  to  release  her  right  to, 17;  as  to  indemnities  agaixut, 
70;  Btatntorj  enactments  respecting,  228;  obserrAtioQS  on  the 
decUntion  to  bar,  228  ；  j;)roprietj  of  aacertaininff  from  testator 
whether  he  wishes 曹ぼ e  of  an  intended  defisee  to  be  debanred  oL 
726 

DO  WEB  TRUSTEE : 
not  a  necessary  party  to  t  eoiiTejanee,  201 ； dinetionB  for  limiting 
the  esUte  to,  207 

DOWER  USES :  ' 
how  to  be  abstracted,  116;  pnetieal  remarkB  nUting  to,  225—2 
Tsrioas  form,  of  limitetiont  of,  225,  226  ；  how  the  modm 
differ  from  each  other,  226,  227  ；  how  Umitetion  to  dower 
ought  to  be  penned,  227  ；  m  to  the  ultimate  limitation,  227,  — 
limitations  to,  now  leas  eMential  than  formerly,  228;  pnelkal 
loggestions  as  to  the  Umitttion  ot,  in  deeds  of  partitioii, 648 

DBAPT: 

of  conveyance,  doty  of  pnrchiaer's  solicitor  to  preptre,  48, 
disadrantages  to  which  purchaaer  is  Biibjacted  by  tUowin き 
solicitor  to  prepare,  48，  49  ；  by  whom  the  ooeto  of  prepi 
to  be  defrayed, 181  ；  scale  of  costs  asatllj  allowed  for  ti 
ration  of, 183  ；  practice  u  to  the  preparation  of,  bj  ooodwI: 1 お ； 
purchaser's  solicitor  should  forward  lair  copy  of,  for  rendor^ ち 183; 
if  Teador*6  makes  any  altentioos  in,  he  should  stete  that  be  bai  to 
done  at  the  memoraodom  of  the  foot, 186  ；  steps  to  be  taken  by 
purohaser's  solicitor  on  receiving  it  back  from  'endor,  186  ； 
course  for  purchaser*,  solicitor  to  adopt  if  he  duapproTCB 
alterations  made  in,  by  Yendor, 186  ；  ought  to  accompany 
conveyance  at  the  time  the  latter  is  executed,  236  ；  as  to  the 
of  property  in,  242  ；  as  to  the  preparation  of,  and  other 
oonneeted  therewilh,  in  salea  under  t  decree  or  order  of  the 
ofCbtticeiT,  260,  261 

DROPPING  OP  LIVES: 
should  be  noticed  in  paitieolan  of  nle,  when,  34.  36  ；  iabwovat  to 
contract,  will  not  entitle  pasphuer  to  reMioa  it,  62;  wktoerer 
contract  is  to  be  varied  by  sneh  circumftUnce,  it  it 軀晴' ntUi  it 
should  be  so  stated,  67 
ao 


， 


I 


INDKX. 

DUPLICATE: 
M  to  tUmp  dunes  on,  666 

DYING  WITHOUT  ISSUE : 
old  role  of liw  nspectixig  the  eonstnictioii  of,  788  ；  probable  modern 
rnle  of  oonstraction,  788,  810  ；  ooostraotion  of  in  a  oeqaest  of 
chattels,  814 

EARLIER  TITLE: 
M  to  the  propriety  of  itipnlating  that  Tendor  shall  not  be  required  to 
produce,  43 

EARNEST  MONEY: 
how  elaoBe  relating  to  the  pftjmeat  of,  ooght  to  be  peuied,  59 

EASEMENTS : 

practical  ob«erTatioi»  upon  the  law  respecting,  562  ；  by  what  mode 
of  aasnrance  the  gnnt  of,  oaffhtto  be  made,  562  ；  what  particalar 
kinds  of,  are  nsaallj  granted  by  a  distinct  instrument  from  tho 
eonfeyaoee  of  the  property  to  whieh  thej  appertain,  363 

BPPECT8: 

ooostniotioii  of  the  term  in  a  defiae  of  real  estate,  786 

JSJKCnCENT: 

Tendor  cannot  mainmn^  agtiiut  an  intended  pnrehuer  whom  he  has 
let  into  poweasion,  witboat  ginng  the  latter  preTioas  notice,  287  ； 
eoane  of  proceeding  in,  by  mortgagee  Afrainst  mortgagor,  or  the 
tenants  of  the  mortgaged  premises,  452, 453 

BLECnON: 

pneticftl  obwrrations  upon  the  doeinne  of,  483  ；  what  will  be  euffi- 
eieot  to  pot  a  MrtT  upon,  843  ；  heir  may  be  pat  to,  when,  844  ； 
widow,  844  ；  okiliiren,  845,  846  ；  creditoxB,  846 

KNFBAKCHISED  COPYHOLDS: 
bow  eonditions  of,  ooght  to  be  penned,  42;  how  title  to，  should  be 
■at  oat  in  abetnet, 107 

BNBOLLED  DEEDS : 
•zamined  oopies  will  be  raffldent  endence  of,  when,  143 

ENBOLMENT! 

pnetical  obaemtiont  u  to  doenments  requiring,  156,  ISO,  189； 
essentUl  to  the  Taliditr  of  a  deed  of  bargain  and  sale  relating  to 
freehold  estates,  156, 180  ；  time  of,  enlarged  from  six  lunar,  to  six 
calendar  months  from  the  time  of  delivery,  189;  unlesa  deed  of 
iNffgain  and  sale  be  enrolled  within  the  proper  time,  it  fails  of 
effect  altogether, 189 :  bot  when  enrolled  within  the  proper  time, 
it  relates  back,  and  takes  effect  from  the  time  of  its  ridivcry,  189； 
banam  and  tale  of  a  term  of  yean  does  not  require, 189  ；  essential 
to  toe  Tilidity  of  a  disentailing  usaranee,  257  ；  within  what  time 
alter  execution  it  it  DecMsair  to  be  made,  257,  2fi6  ；  when  made, 
reUtM  back  to  the  time  of  the  execution  of  the  d^ed,  258  ；  im- 
porttBee  of  getting  deed  enrolled  without  delay,  258;  aflurdu  no 
proof  of  the  execution  of  the  deed,  268 
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ENTAILED  PROPERTY : 
not  a  marketable  mortgage  secority  so  long  as  the  entail  remaiss 
barred,  362  ；  u  to  the  proper  way  to  effect  a  mortjeage  of  (see 
Mortgaqe  of  Entailed  Property)  ；  as  to  seUlemmta  of  :  (aee  ifor- 
riage  Settlements.) 

ENTRY : 

right  of,  U  Dot  barred  by  mere  non-user,  when,  31; as  to  icmia- 

tain  sad 


tioo  of,  to  leiwor,  in  leases  for  the  purpose  of  viewing  rvituTs  __ 
other  purposes  oonnected  with  hit  interMto  «s  Undlonl,  516;  hov 
usaally  reserved  in  leases,  516 

EQUALITY  OF  PARTITION : 
practice  to  allow  a  sum  of  money  where  equal  allotments  of  the  laadi 
cannot  be  conTcniently  made,  647  ；  how  toetatam  cUaie  ought  to 
be  penned  in  sacfa  cases,  647 

EQUITABLE  MORTGAGES : 
practical  remarks  relating  to,  322,  329;  how  ereated,  322,  329; 
writing  not  absolutely  necessary  to  oonstitote,  324  ；  as  to  lialnlitj 
of,  to  stamp  dutiea,  826  ；  how  stamp  diitiea  opon,  may  be  beet 
evaded,  32o  ；  costs  of,  are  not  allowed  oat  of  the  estate,  in  case 
depositor  becomes  bankrupt,  unless  some  written  memoraiHiiiai  or 
Agreement  accompanies  deposit,  926  ；  how  form  of  memomidam 
of,  ought  to  be  penned,  325  ；  in  case  of  deposits  of  share  certificates 
in  public  companies  by  way  of,  equitable  mortgagee  should  gift 
immediate  notice  of  his  lien  to  the  secretary  of  the  oomDaay,  «h〗 

326  ；  distiDctiun  between  those  effected  by  deposit  of  title  d< 
and  deposits  of  share  oertificatea,  326  ；  ezoetitioii  to  the  [ 
rule  requiring  an  actual  deposit,  326,  327  ；  aepositor  nuj 
commensurate  with  his  interest  in  the  premiset,  but  not  bejond  it, 

327  ； lien  will  only  b«  binding  to  the  amoant  of  the  sum  for 
the  deposit  was  origiDAliy  made,  327  ；  bot  may  be  mad' 
to  fatore,  as  well  as  to  pist  or  present  adTaneea,  328  ；  how 
rand  urn  of,  ought  to  be  peoaed  when  the  lien  i 霧 deugaed  to 
to  new  partners  in  the  firm  to  whom  deposit  it  made, 
Dortance  of  uoertaining  that  all  the  proper  doeamenU  une ' 
S28  ；  parpoee  for  whioh  deposit  is  mide  ought  to  be 
when  deposit  for  the  purpose  of  proftai  ini^  a  proper  legal  i 
▼ill  create,  329  ；  promisson^  notes  and  bills  of  exchan|^ 
quently  deposited  by  way  ox,  397;  m  to  faredosore  ftoito 
ing,  463 

EQUITY  OF  REDEMPTION : 
mortgagor,  upon  sale  and  conTej^ee  or,  u  entitled  to  a  coTenant  of 
inaemnity  from  purchaser  against  bU  future  UabilltieB  on  acoomt 
of  the  mortgage,  324  ；  u  to  the  stamp  duties  on  coDrejances  of^ 
265,266  ； proper  course  to  adopt  in  mortgages  of  enuilea  6staiM» 
where  it  is  not  designed  to  bar  the  entail  in  the,  363  ；  aa  to  moit- 
gages  of,  generally :  (tee  Mortgage  of  on  Equity  qf  Redew^tHm^ ) 

ERASURE: 

in  any  document  or  titles  ought  to  be  noticed  in  abstxvet,  124  ；  bow 

far  it  affects  the  ▼alidity  w  the  instnimeDt,  126; 

mdminible  to  explain,  235;  proper  eoane  to  adopt 

occur  in  a  deed  of  coareyance,  2236  ；  how  to  be  notU 

occur  in  a  will,  9i*5  ；  operation  of  the  Wills  Act, 1 Vi 

respect  to,  when  oocuniiig  in  •  wiU,  962—964 
n 


INDEX* 


ESTATE : 

effect  and  opeimtion  of  the  term  upon  a  deflM  of  real  property,  783， 
784 

ESTATE  FOR  LIFE : 
ho 賣 eonditioQi  for  the  sale  of,  ought  to  be  penned,  67  ；  best  mode 
for  effecting  mortgage  of,  370，  371;  when  limited  to  intended 
husband  by  muriage  settlement,  usaallr  made  without  impeach- 
ment of  waste,  690  ；  often  limited  to  wife  by  way  of  jointure,  590, 
596  ；  practical  suggestions  relatiTe  to  powers  for  females  to  appoint 
in  fsfour  of  their  husbands,  891 

ESTATES  PUR  AUTRE  VIE: 
practical  obsemtions  as  to  derisM  of,  949,  960 


should  be  provided  for  in  conditions  of  sale,  46  ；  marriage  articles 
ought  to  Bet  out  in  what  mode  they  are  to  b« limited,  673  ；  proper 
inqairies  to  he  made  of  testator  where  he  designs  that  devisees 
■hall  take  any,  727  ；  wb&t  terms  in  «  will  are  sufficieot  to  create, 
798,  813;  practical  directions  for  penning  limitations  of,  816,  817 

ESTATES  FOB  Y£ABS:  (see  Lea$€,  LeaseAoldt,) 

ESTOPPEL : 

an  iodeotnre  will  operate  as,  eoneloding  erery  party  wbo  execates  it. 
197,  334;  bat  not  a  deed-poll,  which  ia  expounded  as  the  sole  deed 
01  the  party  making  it, 196  ；  recitals  will  operate  by  war  of,  npoa 
eTcry  party  wbo  executes  the  inBtrament,  when,  197,  207,  334  ； 
Imt  not  as  to  other  parties,  207 

EYIDENCE  ！ 


what,  of  title  a  pnrehawr  is  entitled  to  require,  141—163  ；  rules  of,  ai 
adopted  by  coDTeyancers,  141, 142  ；  what  will  be  sufficient  to  esta- 
blish the  presumption  of  death  without  issue,  142, 160, 151 ； what, 
of  the  ezecotion  of  documents  of  title,  142,  143;  as  to  deeds, 142  ； 
at  to  the  execQtion  of  powers,  143;  when  the  instraments  them- 
aelres  will  be  reqnired  to  be  produced  as,  143;  power  of  attorney 
mutt  be  prodaced  where  instrument  has  been  executed  by, 143  ； 
M  to  examined  copies  of  enrolled  deeds, 143  ；  when  copies  of  me- 
morial of  registered  deeds  will  be  received  m, 144  ；  recitals,  how 
far,  144;  as  to  registration  of  inBtniments,  145;  as  to  copjnolds, 

146  ；  fines,  145, 146  ；  recoveries, 146  ；  cenmed  copies  of  records, 

147  ；  proceedings  in  courts  of  law  and  equity, 147  ；  proceedings  in 
bankniptcy,  147, 148  ；  in  insolveDcy, 148  ；  grants  from  the  Crown, 
148;  AcU  or  Parliament^  148;  awards  under  Inclorare  Acts,  148; 
■htrea  in  public  companiet.  148;  ezecutonbip,  149;  iDtettacj, 
149  ；  births,  marriajKes,  deaths,  and  burials, 149  ；  probate  of  wills, 
160;  letters  of  adminutntion,  150;  death  of  seamen,  150;  legi- 
timacy, 161 ； of  redemption  of  land  tax, 151 ； iMymentof  tDnnities 
and  rentobarges, 151 ； seisin  and  identity  or  parcels,  161, 152  ； 
incorporeal  henditameDts, 162  ；  wiUa, 152  ；  what  requisite  to 
ffupport  aetioDB  for  breach  of  contract,  288，  290,  292  ；  to  support 
tetion  of  aasnmpiit  for  pnrehaae  money,  288,  290  ；  for  une  and 
oecupation,  292;  for  slander  of  title,  292,  293;  in  special  action 
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on  the  case,  295,  296  ;  in  action  for  money  had  ind  neeivcd,  299  ； 
what,  to  support  a  bill  for  speeifie  perfomunee,  302，  303  ；  vhit 
necessary  in  proceedings  by  claim  under  the  new  oxden,  307 

EVICTION  CLAUSE : 
in  partition  deeds  considered  void  is  tending  to  a  perpetuity,  650 

EXCEPTIONS : 

practical  obserrationB  relating  to,  222, 613—516;  essential  to  (he 
▼alidity  of,  222,  513,  614;  Bnonld  be  clearly  defined  in  til  atone- 
ments for  letting  property,  488;  duties  of  solicitors,  both  of  Umar 
and  lessee,  with  respect  to,  514  ；  what  nrailly  contained  in  kaici^ 
614—616  ；  practiciil  directions  for  penning,  514 ~ 516;  vlat 
usually  contained  in  mining  setU,  542 

EXCHANGE ： 

where  lands  hare  bean  taken  in,*  doable  abstnet  win  tliereUy  be iw- 
dered  necessary,  when, 109  ；  deed  o^.  now  deprired  of  the  property  of 
creating  a  vamnty, 109  ；  as  to, 霤 hen  maae  under  Inclosnre  Act, 
109， 110  ；  when  made  to  the  charcfa,  109,  110;  vben  of  charity 
lands, 110  ；  practical  obeenrntioDa  m  to  aMuranoes  by  war  of,  192, 
193  ；  u  to  the  sUmp  duties  on,  270  ；  as  to  powen  and  of 
sale,  895 

EXECUTION  OF  DOCUMENTS : 
what  is  considered  safficient  proof  of,  in  tb も ease  of  deed, 143  ；  vbtt 
of  powen  of  appointment, 143  ；  practical  remarks  vith  respect  to, 
236—243;  necessary  formalities  to  be  obsened  in,  236,  237;  Mto 
the  signature  and  seal,  236  —238;  as  to  powen  which  require  the 
signature  of  the  parties,  236  ；  proper  ceremonies  to  be  obaemd 
in  the  delivery,  237;  course  to  adopt 賣 here  a  paity  exeentv  ti 
attorney,  237  ；  act  of  sealing  ought  to  precede  the  deliveiy,  238  ； 
delirery  maT  be  either  actual  or  conditional,  238  ；  nsaal  nodeni 
practice  with  respect  to,  238 :  as  to  the  execution  of  wills:  (•* 
WUU.) 

EXECUTORS : 

when  leasehold  estates  or  other  chattel  pro^rtjr  ii  sold  by,  innebtMr 
is  exonerated  from  seeing  to  the  applicatioD  of  hispureoase  moo«y, 
120  ；  whenefer  any,  appointed  by  the  will  hare  declined  to  aet, 
it  ought  to  be  80  stated  in  the  abstract, 121 ； take  •  joint  aod 
several  interest  in  the  testator's  estatof  203  ；  disposition  by  fone 
only,  effectual  without  the  concurrence  of  the  rest,  203;  will  not, 
generally,  take  beDencially  under  a  bequest  made  to  tbem  in  that 
character,  747  ；  directions  for  penning  will  in  otaes  where  they 
are  intended  to  take  the  residue  for  their  own  benefit,  778, 779; 
practical  saggestions  as  to  the  appointment  of,  919  ；  not  neetmuj 
to  employ  any  precise  form  of  words  to  confer  the  office  of^  919; 
appointment  of,  may  triM  by  implication,  when,  919,  9S0  i 
appointment  of,  may  be  qualified  or  oonamonal,  921 ； how  qoilifiea 
appointment  of,  may  be  restricted  u  to  time,  pise*,  and  the 
sabjccUmatter  over  which  tbe  exeeatonbip  is  to  extend,  921; 
aa  to  conditional  appointmento  of,  922  ；  as  to  lubtUtoted,  922;  in 
what  manner  the  office  maj  be  made  transmitsible,  923, 934;  not 
material  in  what  part  of  the  will  tbe  ftppointment  of  is  made,  924* 
926  ；  expediency  of  stating,  wheneTer  legacies  are  giren  tbem 
the  will,  whether  they  are  given  u  a  oompennUon  for  teeir 
troable  or  otherwise,  wbj,  925 
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EXECUTORY  DEVISE : 
inll  render  a  title  nnmarkettble,  when, 16 

KXEMPLIFtOATION : 
of  recoveries,  bow  to  be  set  out  in  abstract,  113, 121,  122;  the 
proper  eridence  of  a  recovery, 146 

EXPECTANCIES  ； 
where  intended  wife  has  any  which  it  is  designed  intended  hasband 
u  to  have  no  control  over,  how  settlement  relating  to,  ought  to 
be  penned,  577,  678 

PAMILT  ： 

ooDBtruction  of  term  when  employed  in  a  will, 751 一 754  ；  when 
considered  as  lynonjmous  with  beir,  752  ；  when  ooDstraed  to  mean 
children,  752 :  when  next  of  kin,  752  ；  when  used  in  so  yague  a 
manner  as  to  be  rendered  Toid  for  unceriamty,  753 

PAMILT  ESTATE :  " 
practical  obserrations  as  to  the  condition  that  devisee  shall  continue 
to  reside  upon,  842,  843 

FAEM: 

how  terms  for  letting  ought  to  be  penned,  499  ；  practical  directions 
nlatiTa  to  penning  trusts  for  carrjiog  on  the  bnsineai  of,  880 

FABMINQ  STOCK : 
what  things  will  be  included  under  a  bequest  of,  768 

mSE  SIMPLE : 
ho 霄 coDveyimce  in,  ought  to  be  penned,  183—196,  224—226;  woald 
not  formerly  have  pasaed  under  a  general  devise  or  description  of 
the  property,  781 ； important  alterations  in  the  lav  with  respect  to 
derises  in,  effected  by  Wills  Act, 1 Vict.  c.  26,  781 ； practical 
obserrations  relating  to  deHsesin,  781—798  ;  with  respect  to  terms 
descriptiTe  both  of  the  aabject-matter  of  devise  and  of  the  testator's 
interest  therein,  781 一 786 :  with  respect  to  untecbnical  words, 
where  they  will  be  construed  in  the  seose  in  which  it  is  manifest 
the  testator  intended  to  employ  them,  787—790  ；  when  an  estate 
in,  may  arise  by  implication,  790，  791 ； with  respect  to  chaises  on 
the  landB,  or  on  the  devisee,  791, 792  ；  where  acts  are  directed  to 
be  done  which  a  mere  life  estate  might  be  insnfflcient  to  accom* 
plish,  792,  793  ； 曹 hen  the  testator  shows  that  he  intended  the 
Deneficial  interest  to  be  enjoyed  for  as  eztensiTe  period  as  the 
estate,  793 :  where  the  devisee  has  an  absolute  power  of 
disposition  OTcr  the  property  conferred  upon  him,  794  ；  practical 
directions  for  penning  devises  in,  796—798  ；  how  limitations  in 
joint  tenancy  ought  to  be  penned,  795,  796  ；  as  to  hmitations  to 
tenants  in  common,  796,  797;  suggestions  for  penoing  clause 
where  there  is  to  be  a  prorisioa  for  suryivorsbip,  797,  798 

FEE  TAIL:  (aee^Moteff  Tail) 
FEES: 

of  qoanwl  allowed  for  pernial  of  abstract. 131 ； for  preparing  draft 
of  conveyance, 183  ；  additional,  allowed  to  aolicitor  for  attending 
eoanael  when  the  latter  prepariDg  the  draft, 183  ；  in  sales  nnder 
decree  or  order  of  the  Court  of  Chancery,  176, 177 
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FEOFFMENT:  ， ， 

maimer  in  which  livery  of  seisin  haa  been  giren  in  cou'eysaoei  hf 
wt^  of,  ought  to  be  set  oat  in  the  abstract, 119  ；  praetinl  obMr- 
Yationa  respecting  assurances  by  way  of, 187  ；  not  freqnentlj 
resorted  to  as  a  mode  of  convey 親 nee  m  modern  times,  except 
oertain  purposes,  187， 183  ；  alterations  as  to  opermtiTe  effect 
produced  by  modern  statutory  enactments, 187 

FIELD  BOOK: 

propriety  of  lessee  under  an  agricaltonl  lease  entering  into  ft 
covenant  to  keep,  when,  531 

FINE : 

of  lands,  how  to  be  set  out  in  abstract, 121 ； proper  evidence  to  «fao， 
that  it  has  been  duly  levied, 145  ；  defects  in,  ho 罾 amendtid^ 146 

Op  Admissio.v  to  Coptholdb  : 

in  the  absence  of  an  express  stipnlation  to  the  eontmy  must 
be  paid  by  purchaser,  54  ；  practical  directions  for  preparing 
clause  in  contract  or  conditions  of  sale 曹 here  Tcndor la  to  pay, 
54  ；  not  payable  on  til  after  tenant  is  admitted^  54 

FIRE: 

destmetion  of  demised  premises  by,  will  eanae  no  snspenaioii  of 
the  rent,  490  ； landlord  cannot  oe  coBipelled  to  rebuild  doniwid 
premises  in  case  of  destruction  by,  in  tb»  absence  of  torn き 
express  stipulation  to  that  effect,  490  ；  u  to  the  liabtli^  «A 
tenant  to  repair  in  case  demised  premises  an  destrojed  by,  49^; 
propriety  of  stipalatiog  in  (enns  of  letting,  and  also  of  iaMrtiag 
m lease  that  tenant  ahall  not  be  liable  for  damage  by  aeddeatai, 
628  ；  as  to  coTenants  by  landlord  to  rebuild  in  com  of,  633  ；  as  to 
proviso  for  cesser  or  suspension  of  rent  in  case  demised  praaiaw 
are  destroyed  by,  536  ；  practical  obeeirations  as  to  nuinring 
against  damage  by,  354，  529  ；  not  such  a  coTonant  as き leasee  can 
btt  required  to  enter  into  under  the  term  Qsiud  oorentnt,  529  ； 
where  lessee  is  to  insure,  lessor  ought  to  make  it  imperatiTe  on 
him  to  produce  ？ oachera  upon  payment  of  renewed  policies^  why, 
629 

FIRM: 

bow  style  of,  cnght  to  be  set  oat  in  partnenhip  deeds,  661 

FIXTURES : 

how  contract  or  conditions  of  sale  ought  to  be  penned  vhen  tlMj 
are  to  be  sold  separately  from  the  freehold,  48  ；  nles  of,  anch  as 
may  not  be  removed  by  the  tenant  on  termination  of  his  tenuiej, 
are  within  the  4lh  Bectiun  of  the  Statate  of  Frauds,  91 ； alker 
with  respect  to  such  as  he  may  lawfuUr  remove,  92；  vba 
intended  to  be  included  in  a  demiM  should  be  distiBctly  specified, 
613  ；  if  tenant  if  not  to  remove  any,  erected  by  him  on  demised 
premises,  the  lease  oaght  to  ooatain  an  express  ooTenant  from 
him  to  that  effect,  613 

FLUCTUATING  NATURE: 
practical  remarks  and  saggestiont  relatiTe  to  beqoetts  of  things  of  i, 
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FOBECLOSmiE : 
ptactieal  remarks  relating  to,  350,  458  ；  not  essential  to  iniert 
clause  of,  to  confer  that  remedy  on  mortgagee,  because  Uie  mort- 
gage deed  contains  a  power  of  sale,  350  ；  aliter  in  the  cam  of  a 
tirast  for  sale,  350 

Bevedies  of  Mortoaobb  by  : 

nature  of  bill  of,  458  ；  as  to  parties  to,  458  ；  course  of  pmeedin^ 
where  the  mortgaged  estates  are  in  different  parties,  458,  459; 
where  the  mortgage  has  been  entered  into  by  trustees,  459  ； 
bankrupts  ana  insolvents  not  necessary  parties  to  bills  of,  459  ； 
. practice,  where  the  mortgage  is  of  entailea  property,  459  ；  how, 
where  there  are  several  derivatife  estates,  459,  460  ；  usual  conne 
of  proceeding  in  a  bill  of,  460  ；  how  application  for  sale  ought  to 
be  made,  460  ； 賣 ill  not  be  decreed  until  time  for  payment  of  prin- 
cipal and  interest  has  arrived,  461 ； mortgagee  cannot  obtain  as  to 
part  of  mortgaged  property  only,  461 ； coarse  of  proceeding  where 
equity  of  redeniptioa  i き rest^  in  an  infant,  461 ； how, 賣 hen 
Tested  in  a  married  woman,  461 ； inquiry  in,  how  conducted, 
461 ； coarse  to  be  pursaeU  when  time  of  payment  arrhres,  462  ； 
court  will  enlarge  time  of  payment,  when,  462  ；  course  of  pro- 
ceeding to  obtain  order,  462  ；  court,  by  consent,  may  make  a 
decree  or  order  for,  without  bringing  the  cause  to  a  hearing,  462, 
463  ；  coarse  of  proceedinji^  to  be  adopted  in,  by  parties  hanng  no 
right  to  equity  of  redemption,  463  ；  as  to  copyholds,  463  ；  is  to 
equitable  mortgages,  463  ；  aa  to  mortgages  of  stock,  464 

PORFEmrKE : 
an  ineambrance  which  is  matter  of  title, 16  ；  coDTbolder  granting  a 
lease  for  more  than  one  year,  without  licence  trom  the  lord,  will 
incur,  502  ；  equity  wiU  not  relieve  against,  when  bo  incurred,  502; 
plans  that  have  been  resorted  to  by  copyholders  to  evade  licence 
and  ayoid,  502,  603;  suggestions  for  limiting  a  term  in  copyholds 
80  18  to  avoid,  521  ；  to  create  by  granting  a  term  there  must  be  an 
actual  demise,  503  ；  to  be  incurred  by  breach  of  covenant  in  a 
lease  is  often  qaalificd  by  a  proviso  that  it  shall  not  cause,  unless 
lessor  shall  give  lessee  some  previoos  notice  requirmg  the  same  to 
be  rectified,  534 

FRAUDS,  STATUTE  OF : 
sales  by  auction  are  within,  77—94  ；  what  interests  in  lands  are 
within,  91 ； an  to  j^owing  crops,  91 ； as  to  timber,  coppice,  aod 
the  produce  of  frmt  trees,  91 ； potatoes  or  turnips,  92;  fixtures 
which  may  be  remoTed  by  the  tenant,  92  ；  railway  shares,  92; 
operation  of,  where  the  property  is  sold  in  lot 罄, 94 ;  sales  under 
proceedings  in  bankruptcy  are  within,  94  ；  when  confession  of  an 
agreement  will  take  case  out  of,  94  ；  when  ta  informal  iostrameiit 
will  constitute  a  Yalid  agreement  within,  95  ； 賣 hut  is  a  saffleient 
note  or  writing  within  the  meaninir  of,  96  ；  what  will  amount  to 
a  sufficient  signature  to  satisff,  97;  operatiou  of,  upon  wUIb, 
937,  942,  946.  948,  949,  951， 965 

FBUIT  TREES  ： 
practical  observations  relating  to  the  exception  oi，  in  leases,  515 

FUNDS:  (see Stack,) 
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FUTURE  ACQUIRED  PROPERTY: 
bo 曹 muriage  articles  relating  to,  oogbt  to  be  penned,  677 ； 
pnctical  obserrationB  as  to  proTisions  for  the  settlement  of,  in 
Dftrriage  nttlements,  677 ~ 686  ；  also  in  deeds  of  ■eparttioD,  610— 
612  ；  aa  to  mortgages  of :  (see  Biib  of  Sale.) 

nTENITURE  ： 

whAt  will  generally  be  included  under  a  beqnett  in  that  term,  766  ； 
ss  to  leases,  mortgages,  tettlemeiits,  and  other  diapoeitiou  of:  (fee 
Hou$ehold  Furniture.) 

FTONISHEf)  HOUSES : 
how  leases  of,  ought  to  be  penned,  487  ；  pnetictl  inggartioM  for 
penning  leases  of,  497,  624,  626,  528 

FURTHER  ADVANCES  ： 
wheoeTor  mortgage  is  intended  to  Mcore,  m  well  ai  ptit  or  pment. 
how  assannce  should  be  penned,  336  ；  a  first  mortgagee  makixur, 
without  notice  of  a  Babaeqneot  mortgage,  irill  be  eatiUed  to 
priority  of  payment  orer  teoond  mortgigM,  449 

FURTHER  ASSURANCE : 
pnctical  obMmtions  upon  the  oovenant  for,  231  ；  to  whom  the  rigM 
of  action  ftocrues  for  breach  of  ooTeoant  for,  232  ；  what  penosi 
are  entitled  to  nominate  the  mode  of,  232  ；  whether  oorenant  for, 
entitlM  porcbtter  to  call  for  oOTODuit  to  prodaee  title  deedi^  232 

FURTHER  CHARGE: 
lunal  course  of  practice  in  mort^g«8  by  way  of,  420  ；  dutioctioo  as 
to  priority  where  the  original  charge  is  for  a  fixed  sam,  and  vhen 
made  to  secure  future  advances,  421 ； where  additional  propeitT  is 
idded  to  the  security,  421 ~*< 123;  assurances  by  way  of,  faov 
usually  prepared,  421; 422  ；  where  the  nssoraoce  is  made  for  Um 
purpose  of  converting  interest  into  principal,  422;  when  the 
tMurance  is  intended  to  corer  future  adf&noes  as  well  as  niiting 
debt,  422  ；  propriety  of  inserting  a  power  for  mortgagee  to  redeem 
in  parcelB  in  mortgages  by  waj  of,  423 

GENERAL  WORDS: 
in  a  deed,  pnctinl  obcerrationB  reUttng  to,  220 

GOODS: 

how  copditions  of  tale  relating  to,  should l>e  penned,  69; 曹 bat  will 
be  included  under  the  term,  in 親 wUl*  767  ；  mortgiget  of :  (see  BUBm 

ORAKT  AND  RELEASE : 
pnctical  obsemtioni  upon  ednTeyuieM  by  wij  of,  191—194 

GRANDCHILDREN: 
may  take  under  the  descriptioii  of  children,  when,  743;  graft 
grandohildrtn  may  be  incladed  under  the  term,  when,  743 

GRANTING  CLAUSE: 
how  far  capable  of  beinj?  controlled  by  the  habtndwm^  221 ； pcaetial 
remarks  npoo :  (see  Tutatum,) 


OBEAT  Git 通 CHILDBEN : 
may  be  indadod  under  the  tenn,  when,  743 

GROUND  KENT : 
pitctical  obserTations  and  raggcttioiis  with  ntpaet  to  ftntppor- 
tionmoQt  of,  51 

GBOWING  CROPS : 
u  to  aales  of :  (see  iUahite  qffhmdt.) 

GUARANTEES : 
practical  remarks  relatiTe  to,  713,  714  ；  niuilly  elTeeted  by  bond, 
713  ；  pnctical  directiont  for  preparing  bonds  b!iray  of,  713, 714  ； 
for  the  faithful  discharge  of  tlie  daties  of  a  clerk  or  seirant,  713  ； 
for  securing  the  payment  of  goods,  713;  to  secare  the  balanoe  of 
a  banking  accouni,  713  j  for  toe  specific  pezfonnaDoe  of 島 building 
contract,  714 

GUARDIANS: 

practical  obterrRtions  u  to  the  appotntmrat  of,  926—929;  father 
only  can  appoint,  927,  928  ；  power  of  Court  of  ChaneerT  respec- 
ting, 928  ；  operation  of  Wills  Act, 1 Vict  c.  26,  as  to  the  toeta- 
mentaiy  appointment  of,  928  ；  power  of,  cannot  be  extended  beyond 
the  minonty  of  the  ward,  928;  what  persons  may  be  appointeaas, 
928,  929  ；  Tiewed  in  the  aame  light  as  tnutaee,  929 

HABENDUM  CLAUSE: 
auiiDer  in  which  it  ought  to  be  tet  out  in  the  abstract,  115, 116  ； 
how,  where  sefenl  clauses  of,  are  to  be  abstracted, 116  ；  how  far 
capable  of  controlling  the  granting  olanse,  221 ； u  not  actually  an 
essential  part  to  a  deed,  223  ；  when  repognant  to  the  grantiiig 
cUase  the  latter  will  prevail, 223  ；  office  and  operation  of,  223  ； 
nay  control  oonstraction  of  law,  when,  224  ；  how  usually  word( " 
224  ；  bow  penned  in  mortgages  (see  Mof^aq* ヽ ； how  in le 
(see  Le«ue$)  ；  as  to  mining  letto  (see  Mining  SelU)  ；  as  to  set 
mentB :  (see  SetUmenU.') 

HEIR: 

proper  course  to  purrae  on  a  recoDveyaneo  of  mortgaged-  premUw 
where  the  mortgagee  dies  without  leaving  any,  447  ；  also,  where 
be  is  an  infant,  447  ；  or  t lanatie,  447  ；  as  to  the  constrnctton  of 
deriset  to,  744  ；  testator  is  not  precluded  from  deTinng  to  his 
CQBtomarj,  ir  be  uses  the  proper  expreasions  to  denote  that  intent, 
745  ；  when  the  term  will  oe  constraed  to  mean  next  of  kin,  746  ； 
when  children,  745  ；  alterationa  effected  in  the  law  with  res! 
to  deriset  to,  746  ；  when  devise  to,  will  become  Toia  for  nn( 
tainty,  746  ；  obsemtions  relative  to  the  ooDttructioii  of  a limit 
tion  oTer,  in  case  a  party  shall  die  without,  789,  790  ；  may  he  pat 
to  his  election  where  he  eUuma  under,  and  also  adTexsely  to lui 
ancestor's  will, 844 

HEIRLOOMS: 

practical  obserrations  respecting,  728  ；  inquines  to  be  made  of  tes- 
tator when  he  parpotes  tbat  wj  chattels 化 all  go  as,  728  ；  direo- 

tiona  for  limiting  obattelfl  to  go  as,  81^  ；  as  to  toe  seouhties  to  be 
89 
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required  from  parties  taking  limited  interati  in,  815  ；  not  liible 
to  the  cltimi  of  creditors  bejood  the  interest  the  legatee  takes  in 
them,  815  ；  hoiuehold  funiitare  when  limiced  as^  cannot  be lat 
Mpantalj  hon  the  hovse,  816 

！ HPOT  CLAUSE : 

liency  of  inserting, 冒 here  power  of  ippointment  U  tabs  «nr- 
， in  CiToiir  of  children,  592, 693 

HOUSE : 

冒 hat  will piM  under  a  demise  by  that  tern,  610 

HOUSEHOLD  FURNITURE  ： 
ho 賣 mortjpgw  of,  oaght  to  be  penned  (see  BUb  of  Safe)  ；  as  to 
leoaes  of  (see  Lnau)  ；  what  will  pus  under  those  tanna  in  t  wiU, 
766,  767 

HUSBAND : 

how  estate  for  life  ought  to  be  limited  to,  in  strict  setUemc 
； tioDS  for  penniD^  clauM 曹 here  bis  interest  imder 赢 set 
itended  to  determine  in  case  of  bis  baokmptcy  or  • 

term  of  yean  sometimes  limited  to,  instead  of 
strict  aettlements  of  real  property,  690; 曹 hen  life 
itted  to,  it  is  generally  witboat  impeachment  of 
- declaration  of  trusts  in  fa ず our  of,  when  the  estate 
him,  695  ；  will  not  be  included  under  the  term  of  next  of  kin 
to  wife*  695;  as  to  proTisiona  for  maintgnince  o も under 
tion  deeds :  (oee  SegaroHMm  Deetk) 

HUSBAND  AND  WIFE: 
ho 冒 to  be  described  in  purchase  deed,  198;  praeticilob 賺， 
to  mortgages  by,  363  ；  diapoaition  of  her  property,  hi  intcDdf 
after  treaty  of  marriage  has  been  entered  into,  will  be  ooatU 
an  infringement  of  his  marital  rights, 罾 hen,  682;  as  to 
tion  deeds  betwMa  ：  (aee  JSeparaium  Deed*.) 

ILLEGITIMATE  CHILDREN  :  (tee  Bastards.) 

pnctioal  directioos  for  preparing  bequests  in  utoot  。も 621, 740 

ILLUSORY  APPOINTMKirrS : 
practical  obseiratioos  relating  to,  639 

IMPLICATION : 
when  an  estate  in  foe  maj  ante  by,  790;  when  an  estate  tail mij 
be  created  by,  810  ；  appointment  of  executon  may  iziw  bj,  wbeo, 
919 

IMPROVEMENTS : 
no  ad  valorem  duty  will  ittaeh  upon  a  ooTMunt  to  Uy  o«t  Booty  in, 

267 

INADEQUACY  OF  PBICE : 
not  genendly  allowed  to  be  a  raffieient  groond  for  rMeio' 
oontnct,  167,  168  ； 曹 hat 冒 ill  be  eonaidend き ueh,  m  will < 
court  of  «quitj  to  decline  affording  its  aid  to  eaforco 
performance, 168 

40 
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INCLOSURE  ACTS: 
doable  abstract  will  be  required  where  ezcbaik?ei  hare  been  made 
under,  109，  110；  directions  for  penning  pro^iao  for  redemption  in 
mortgages  effected  nnder,  341 

INCOME  TAX :  (see  Property  and  Income  Tax.) 

INCREASED  RENT : 
practioftl  obeervations  as  to  the  reserration  ol :  (bm  Penal  Bentt.) 

INCUMBRANCES  ： 
importance  of  sAcertaining  what  are  matters  of  ooDTeyioce  and  what 
of  title, 16  ；  what  kinds  are  matter  of  conreyaoce  and  what  of 
title, 16, 17  ；  what  species  of  incumbrance  are  matter  of  titl も 16  ； 
how  those  which  are.  matter  of  title  are  capable  of  being  remored, 
16;  such  as  are  znatteFB  of  conTeyance  only  form  do  objection 
to  the  title, 17;  bow  property  subject  to  suck  as  cannot  be 
removed  may  be  disposed  of  to  the  best  adyantage, 19  ；  advantage 
of  selling  property  by  private  contract  where  it  can  only  be  sold 
BQbject  to,  20  ；  all  should  be  specified  in  particalara  or  conditioni 
of  sale  where  the  property  in  designed  to  oe  told  subject  to  them, 
28  ；  sometimes  stipulatea  that  Tendor  shall  give  his  bond  as  an 
indemnity  against,  68,  70，  73;  as  to  arrangements  re«pecting,  to 
purchase  of  property  subject  to,  73  ；  of  the  aearch  and  inquiry 
for,  160—168  ；  duty  of  purchaser's  solicitor  to  ascertain  whether 
there  are  any, 160  ；  Tendor,'  solicitor  denying  tbat  there  are  any, 
renders  bimsell'  personally  liable  should  any  each  exist, 161 ； 
inquiries  to  be  made  respecting,  161;  of  whom  to  be  made, 161 ； 
▼eudor  bound  to  discharge  all,  161, 162  ；  aa  to  searching  for  jndg- 
mentB  (see  Jwfymenis)  ；  course  to  be  adopted  when  it  is  sospecled 
tbat  annuities  or  rentcharges  not  disclosed  by  the  abstract  are 
charged  upon  the  property,  164;  ai  to  Crown  debts,  166;  tii pen* 
denty  167,  168;  as  to  searches  for  insohency, 167  ；  duty  of  pur- 
chaser's solicitor  where  the  lands  lie  in  a  register  county, 167  ； 
eosts  for  unneceaaary  search  will  not  be  allowed, 168  ；  bow  clause 
01  freedom  from,  is  usually  penned  in  coTenanU  for  title,  231  ； 
circumstances  under  whicE  a  particular  kind,  with  which  the 
property  is  charged  or  liable  to,  ought  to  be  specified,  231 ； as  to 
purchaser's  right  to  apply  purchase  money  in  discharge  of,  245  ； 
as  to  the  tacking  of  incumbrances,  765  ；  practical  suggestions  as 
to  the  framing  of  proYuiona  of  settlemenU  relitiye  to  the  getting 
in  of,  680  ；  practical  sugKMtioos  for  penning  wills  when  the 
derised  property  is  to  be  taken  subject  to,  764,  766 

INDEMNITY: 

practical  observation き relatiye  to  the  taking  of  a  defeotiye  title  with, 
20, 70,  72—74  ；  against  the  rents  SDd  covenants  in  the  lease  is  a 
common  stipulation  for  Tendor  to  insist  upon  in  ft  aale  of  lease- 
hold property,  when,  51, 709，  710  ；  saggesttoDt  as  to  the  inteet- 
ment  of  some  portion  or  the  whole  of  the  purchase  moneyi  by  way 
of.  when,  68 ^ 70  :as  to,  against  a  wife's  right  to  dower,  70  ；  also 
wnere  some  of  the  conTeyiog  parties  are  mioon,  70;  elaiiBe 
to  purchasers  under  deeds  ot  trast  or  powers  of  sale,  how  to 
be  abstracted,  117;  in  case  of  a  doabtful  or  defaetive  titlt. 
parchMer  cannot  oall  upon  tendor  to  give,  nor  can  Tendor  compel 
porohMer  to  aooept  title  with,  135  ；  best  oouiw  to  adopt  in  cases 


purchaaer  is  utisfted  to  tika  t  defeetift  title  viUi, 168  ； 
nu  obflemtioot  with  raMct  to  what  ii naiuUr  pma  by 
len  to  each  other  on  t  aiaBolntion  of  ptrtaenhip^  674； 
legatees  to  executors  where  there  is  waj  probability  that  ' 
ima  may  be  mtde  oa  the  testator's  ctUte,  701, 702  ；  u 
id  01 indemnity  utatllT^feQ  in  such  cases,  702  ； 冒"， 
gent  interests  an  oonTeyea  or  assigned,  702,  708,  710  ； 
to  bo  adopted  in  the  case  of  a  defeetiTe  title  cumd  by 
title  deeaii  706,  707;  directioiM  for  preparing  insorai 
where  Tendor  ctn  only  show  a  poMesaory  title,  707，  7 ひ - 
bondi  of,  agiinit  the  acts  of  all  mankind,  708;  lio 冒 pcoBed 
where  the  gurantee  is  agiinst  particalir  cUimt  only,  707  ；  hov, 
when  ffiten  against  any  dormaQt  iDcambTaaoM,  707  ；  as  to  cote- 
nants  tor  the  purpose  of,  by  asiignee  of  term,  with  original  Iibpm 
tnintt  the  rents  and  eoTenants  of  the  letae,  709, 710  ； 曹 hen  om 
of  the  conreying  parties  is  a  minor,  710; 冒 here  the  ▼esdor'i 
estate  ia  dependent  on  t  oontingeocj,  718;  best  plan  to  tdopt  by 
wi?  of,  wherjB,  on  a  subdinnon  of  leasehold  propertj,  the  not  is 
to  be  tpportioDed,  712  ；  how,  in  the  ease  of  the  appnintnMat  ot 
■nnuities,  712  ；  as  to  the  usoaly  to  tnuteei :  (im  TVtMfMs:) 

INDENTTJILE; 
Oifltinction  between  the  opention  of,  and  t  d«ad  poll,  197,  334 
ptrts  of  form  bat  one  deed, 17  ；  works  by  estoppel  eoDclv 
tftrj  party 曹 ho  executes  it, 197  ；  indentation  of.  formerly  n 
my  to  oonatitate  it  snoh,  197;  neoe«itj  o ち no 霤 diipeoied  wil 
statntory  enact  menU, 197  ；  in  what  cum  it  is  a  preferable  im 
mrat  to  a  deed  poll,  197,  834  ；  when  a  neceaauy  inttrament  for 
ezereuiDg  a  power  of  appointment,  460  ；  tdvantagM  it  pooesMt 
oTer  a  deed  poll  in  making  allotmeota  under  a  deea  of  piititioii« 
660 

INFANT: 

ooune  of  prooeeding  in  t  foredonire  bill  when  equity  of  redeisptioa 
is  TMted  in,  461 

INFANT  HEIR  i 
how  empowered  to  oonvey,  447 

[ON? 

ptrty,  in  the  cate  of  •  htneh.  of  eontraet,  mij  ol»tain  mder 
lOD  Law  Proeedure  Act,  when,  294;  in  what  cases  it  will 
inted,  294;  ooune  of  proceeding  to  obtain,  294 
r  bai  an  equal  right  with  vendor  to  apply  foi 
•ometimM  applied  for  upon  a  bill  for  specific  perfi 

INQDIBIES  •• 

pfoper  to  be  aada  hf  Tendor's  wlieitor  pmioaaljr  to  offning  ib§ 
property  for  sale, 12;  to  be  made  by  ▼endor's  solicitor  in  ioTMti- 
gatuig  the  title,  129,  130;  to  be  made  by  pnirhawr's  aoIidKr 
ntpeeting  inenmbranoat,  160, 161 

INSOLVENCY : 
aa  ineambnnoe  which  is  mtttor  of  title, 16;  proceedton  vadcr, 
ahoold  be  wt  out  m  abttnct,  when, 128  ；  nmner  in  wmok  thif 


iin>EX. 

INSOLVENCY— «oftfiwi«f. 

ought  to  be  done,  123,  124;  how  proved,  147,  148;  if  lessee's 
interest  i 霧 intended  to  determine  in  case  of,  an  expren  stipulation 
to  tiiat  effect  most  be  inserted  in  the  terms  of  letting,  and  in  the 
lease.  495;  aireetions  for  penning  clause  for  determining  huB- 
bAnd  8  interest  under  a  marriage  settlement  in  case  of,  689  ； 
expediency  of  ascertaining,  when  taking  initnictioDS  for  a  will, 
whether  tne  interesta  of  any  parties  taking  under  it  are  intended 
to  cease  in  the  event  of,  726 

INSOLVENT : 

not  a  neoeMary  iiarty  to  a  foreclosure  rait  where  he  is  the  mort- 
gagor, notwithstanding  his  assigneM  disclaim  all  interest  in  the 
equity  of  redemption,  4o9 

INSOLVENT  COUET : 
ought  to  be  searched,  when, 167 

INSPECTORS : 

practical  obeenrations  u  to  the  penning  of  •  composition  deed  for 
the  benefit  of  creditors,  where  the  buriDeas  is  intended  to  be  carried 
on  under  the  direction  of,  690 

INSTALMENTS : 
when  mortgage  debt  is  to  b«  paid  off  by,  how  proTiso  for  redemption 
ought  to  be  penned,  345  ；  now  oo?enant  for  payment  of  priociptl 
and  interest,  361,  352,  371 ； directions  for  preparing  bond  where 
money  aeeum  is  to  be  paid  off  by,  415  ；  aaTantages  of  a  bond 
ofer  a  deed  of  coTenant  as  ft  Becnrity  for  money  payable  by,  415 

INTEREST  ： 

practical  obflemtions  respecting,  37，  341 ； how  cIaom  relating  to 
the  payment  of,  upon  purchase  money  ought  to  be  pennea  m  con- 
tract or  conditions  of  sale,  38;  Tendor  not  entitled  to,  when  delay 
in  completiDff  parcbase  arises  from  bis  own  default,  38;,  rule  as 
to  payment  of,  when  conditions  of  sale  are  silent  upon  the  matter, 
38  ；  aaetioneet  not  generally  liable  to  pay  on  deposit  left  in  his 
hands,  80;  what  acts  on  bis  part  will  render  him  so  liable,  80  ； 
imetical  obtemtiona  m  to  the  reseirstioa  or, la  mortgage  seca- 
hties,  311 ~ 343  ；  amount  of,  to  be  reserved,  no  loDger  restricted  by 
the  usarr  laws,  341 ； directions  for  penning  tbe  clause  when 
reserved  balf-yearly,  341, 343  ；  where  a  redurad  rate  of,  is  to  be 
received  upon  punctual  payment,  342;  ctfnement  to  pay  increased 
rate  in  case  of  defaalt  of  payment  inT&lid,  343.  344;  tingle  breach 
will  sot,  genenlly,  deprive  mortgagor  of  the  benefit  of  future 
pnnctaal  paymento,  343;  how  clause  ought  to  be  penned  when  it 
It  really  intended  to  depriTe  him  of  the  priyilege  altogether  in 
0186  of  hifl  defaalt,  343  ；  how  peDoed  where  he  is  not  to  be  so 
deprived,  343i,  344,  755  ；  raggestioD,  as  to  the  peoDing  of  powers 
of  dUtress  to  secure  arrears  of^  344  ；  interest  cairaot  oe  made  to 
carry,  but  when  due  may  be  converted  into  principal,  how,  344, 
422;  dkectioiiB  for  penning  cotenants  for  ptyment  of,  351;  also, 
where  the  mortgagee  is  to  hftve  a  power  of  distresB,  361 ； where 
the  mortgage  debt  i'  to  be  paid  off  by  iostalmeiits,  361,  362； 
where  armn  of,  are  iatended  to  be  oonTerted  into  principal, 422  ； 
mortgagee  it  entitled  to  the  amount  of  six  months'  whenever 
BOrtgaffor  intisU  upon  redeeming  before  the  expiration  of  that 
time,  437  ；  how  morteagee  may,  by  his  own  act,  deprife  himself 
ofthifl  benefit,  488, 441 
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INTERLINEATION: 
proper  coarse  to  adopt  when  anj,  occur  in  any  doeamenti  <jI  title, 
435  ；  enaotmentB  of  the  Wills  Act, 1 Vict,  c  26,  nqMCting,  963, 
964 

INTERPLEADER  ACT  ：  . 
auctioneer  may  protect  himself  under,  where  disputes  arise  betweco 
rendor  and  purchaser  respecting  the  deposit,  79;   bat  cumot 
•Tail  himtteli  of  this  protection  where  he  tells  the  property  by 
priTEte  contract  after  toe  auction  is  om,  79 

IN  TERROREM  DOCTRINE: 
practical  obeerrations  reUkting  to,  839—843 

INTESTACY  : 

how  costs  of  deducing  eTidenee  of,  ought  to  be  prorided  for  in  cco- 
ditions  of  lale,  45  ；  what  if  oonBldered  proper  OTioeDM  of^ 149 

INVENTORY: 

when  annexed  to  a  deed  will  be  coanted  in  the  fdios,  md  the  stuap 
duties  will  attach  iccordinglT,  274;  oUter  if  only  tefemd  to  by 
the  deeds,  274,  276 

INVESTIGATION  OF  TITLE: 
practical  suggestions  respecting,  127,  129, 141, 153, 158, 160  ；  pro- 
priety of  making  an  aoalysis  of  abstract  for  the  porpow  »f 
assisting, 129  ；  as  to  the  necestary  inqunes  to  be  Buuk  in,  129, 
130, 1", 161 

INVESTMENT  ： 
as  to  arnngements  with  respect  to  parchaie  money  by  wvf  of  bidm* 
nity  in  cases  of  defectWe  title,  67,  68  ；  pncucal  dirMtkoi  for 
penning  troets  for,  866,  871 

ISSUE: 

wbst  penont  wiU  be  incladed  under  gifts  to,  7iS,  744  ；  geoenl 
oonstraction  of  the  word!  when  emplojed  in  t  will, 806  ；  when 
construed  as  a  word  of  limitation,  ft&d  when  of  piuxhaie,  808, 
809;  as  to  the  constnictioQ  of  dying  with  (tee  VvmgwilioiU 
Isiue)  ；  in  tail  may  be  pat  to  their  election,  when,  844 

Of  Mabriaob  : 

how  proTiBions  for,  should  be  pennoa  in  manuige  articlei,  576 

JOIOT  TENANTS: 
as  to  the  stamp  doties  on  leasef  panted  by,  654,  565;  pnetktl 
obserrat^oDs  relatue  to  the  penning  of  the  habendom  elwue  in 霧 
partition  deed  by,  648,  649 

JOINTURE ： 

an  incumbrance  wbich  is  matter  of  title, 16  ；  direetiona  for  luntiQf 
nntcharge  bj  way  of,  673»  588  ；  practioel  obiemtioiis  itliSiBf 
to  powers  to  make,  889;  Mtate  Tor  life  tometimw  limited  to 
intended  wife  by  mvj  of,  690 

JOURNEYS  ： 

for  the  purpON  of  comparing  mnnimeati  or  aUe  with  ibittMt  ii 


JOVWISYB— continue. 

abtence  of  an  exprett  >tipiilation  to  the  contrtry  mast  b«  borne 
by  the  fendor,  154;  when  porchaier  will b«  required  to  definy 
the  costs  of, 165 

は： 

opinion  of,  in  ease  of  tales  under  orden  of  the  Court  of  Chan' 
ry,  84, 85;  appronng  of  certifieate  or  report  will  adopt  tiie  same, 
； chief  olerk  most  submit  report  for  the  approTal o(  when,  85  ； 
tificato  of!  when  adoiited,  to  be  filed,  86  ；  certificate  may  be 
ried,  notwithstanding  it  has  been  ngned  and  adopted  by,  86,  87 

JUDGMENTS: 

propriety  of  aemhing  for,  when, 12, 162  ；  are  ineumbnmeei  which 
•re  matton  of  title, 17  ；  ought  to  be  Mt  oat  in  abstract, 122  ； 
duties  of  pnrehaaer's  solicitor  in  searching  for, 162  ；  distinction 
between  the  old  and  modern  practice  as  to  searches  for,  162； 
protection  afforded  against  by  statute 1 ft  2  Vict  c 110，  as  to, 
removed  from  inferior  to  superior  courts, 163  ；  m  to,  entered  up 
tgainst  a  mortgagor, 163  ；  as  to,  against  mortgagees  who  h8?e  been 
ptid  off,  163, 164  ；  search  for,  now  required  to  be  made  as  well 
m  the  case  of  leasehold  or  copyhold  as  of  freehold  estates,  164, 
165;  entailed  property  how  far  liable  to, 165  ；  search  for,  necea- 
9UJ  eren  in  porcbaaes  from  assignees  in  bankruptcy,  165; 
facilities  in  the  search  for,  afforded  oj  recent  enactments,  165, 
166;  search  for,  can  rarely  be  safely  dispensed  with, 166  ；  pur- 
chaser's solicitor  liable  for  losses  incurred  by  his  omitting  to  search 
for, 166  ；  maj  be  made  the  subject-matter  of  a  mortgage  security, 
898, 399;  praotioal  direotiona  tor  preparing  mortgage  of,  399 

OPT  MISTBESS : 
bonds  giren  to,  in  consideration  of  cohabitation,  how  far  ?alid,  618  ； 
distinction  between  securities  given  to,  in  consideration  of  past  or 
of  future  eohabitation,  618, 619  ；  whether  eqaity  will  refuse  to  assist 
her  on  the  pound  that  obligor  is  a  married  man,  619:  bonds  so 
giyen  to,  beins  considered  rolantary,  will  be  postponea  in  favour 
of  creditors  oat  not  of  legatees,  620  ；  practical  directions  for 
penning  bonds  of  tbU  kind,  620,  621 ； how  instrument  should  be 
penned  where  the  SMorance  is  maae  by  way  of  covenant,  621 

KSJX:  (see  Next  of  Km.) 

LANDLORD:  (seel^Mor.) 

LANDS: 

eontraeted  for  but  not  oonvejed,  pnctietl  soggeitioni  relating  to 
dafiaes     762,  763 

LiND  TAX : 

proof  of  the  redemption  of, 161 ； propriety  of  atipalatiog  by 冒 hom 
it  is  to  be  paid  in  all  agreemeDts  relating  to  leases,  491 ； in  the 
alMenee  of  erery  stipulatioD  to  the  contrary,  the  burthen  will  full 
upon  the  landlord,  491 ； tenant,  although  called  upon  to  pay  it, 
will  be  allowed  to  deduct  it  oat  of  his  rent,  when,  491:  bow 
tenant  mar  lose  this  lien,  491 ； general  covenant  to  pav  all  taxes 
will  include,  491 ； pnctical  suggestions  reUitiTe  to  the  aispoftition 
of,  by  will, 761 

«  462 
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LAPSE: 

practical  obtemtlo&t  u  to  the  inaertion  of  a  proTiio  against,  649, 

850 

LAW: 

remedies  at:  (see  Breach  of  CcmiracL) 

LAW  PROPERTY  ASSURANCE  SOCIETY: 
practical  obeerrations  reepectiog,  702—716;   u  to  indemoi^  to 
execators  and  trustees  from,  702  ；  bow  titles  may  be  awared  bf, 
716—717  $  eximples  of  aasonmowto  be  effected  by,  716,  717 

LEASE: 

what  kind  oi instrameiits  may  be  included  under  that  tern,  7; 
when  an  incumbrance  wbieh  is  matter  of  title, 16  ；  uit  nni 
coTcnaoto  contained  in,  ought  to  be  set  out  in  conditi( 
sale,  34;  practical  directions  for  preparing  conditions  of 
relating  to,  35;   for  preparing  instrument  of,  483; 
grant  of,  neeessarily  preceded  by  an  executory  contract,  etl 
written  or  ferbal,  483;  preliminary  step き to  be  taken  ~ 
entering  into  the  contract  for  eranticg,  484  ；  best  coarse  to 
\rh,'re  the  lessor  takes  odIj  a  limited  interest  with  premises, 

485  ；  where  the  leasing  power  is  restricted,  485  ；  u  to, 曹 ben 
granted  by  a  married  woman  under  the  statute  32  Ueo.  8,  c.  28, 

486  ；  directions  for  preparing  contract  or  terms  of  letting,  4SS  ； 
how  parcels  should  be  descried  in,  4S7  ；  how  exceptions  ought  to 
be  set  out  in,  488  ；  Also  the  term  to  be  granted,  489  ；  as  to  tha 
reserration  of  rent,  490  ；  as  to  the  rates,  taxes,  aod  other  out- 
goings, 191 ； as  to  repairs,  493,  494  ；  what  are  considered 
covenants  in,  494  ；  all  coTenants  of  a  special  nature  ought  tc 
specified  in  terms  of  letting,  494  ；  aa  to  ttie  corenant  not 
without  licence,  494,  495  ；  when  lessor  is  to  be  aathoi 
determine,  in  case  oi lessee's  buifcruptcy  or  insolTencj, 
to  the  carrying  on  of  cerUiu  trades  on  demised  premi 
497  ；  proper  ooone  to  adopt  where  an  increased  rent  is  intended 
to  be  reserred  in  case  certain  trades  are  carried  on  apon  the 
premises,  497  ；  as  to,  of  dwelling-houses,  497  ；  where  tbe lease  is 
granted  of  a  fnrniBhed  house,  497,  498  ；  when  of  a  public-h< 
498;  where  the  instrument  is  to  contain  a  covenant  for  n 
498,  499  ；  terms  for  letting  a  farm,  499;  as  to  bailding 
499  ；  disUnction  between  in  actual  lease  and  a  mere 
for,  499，  600  ；  formerly  a  common  practice  to  rely  upon  a  mem 
agreement  only,  500  ；  disadraDtages  of  adopting  that  coune,  500 

Of  Coptholdb  : 

lessee,  before  taking  from  eopyholder,  should  ascertain  whether  h« 
has  obtained  a licence  to  demise  from  lord,  501 ； how  lioenee  to 
demifle  must  be  gnntod,  601 ； bow  obtained  where  lord  or  Udy  of 
a  manor  an  under  legal  disabilities,  501 ； custom  sometimei 
authorises  the  grtntiog  of,  without  any  licence  from  the  lord,  501 ； 
without  Buch  licence,  tor  a  longer  period  than  a  year,  will c 
forfeiture,  502  ；  devices  that  oave  been  resorted  to  in  oi 
OTade  the  licence  without  incHrring  a  forfeiture,  602,  503  ； 
tical  snggestions  for  penning  an  instrament  of  this  kind,  60 か 
when  licence  to  demue  hu  been  obtained,  a  memorandQm  tiu 
ought  to  be  entered  forthwith  on  the  court  rolls,  why,  501; 
to  demise, 曹 hen  exercised,  becomes  ezhaasted,  604 
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COUBAB  OF  PRACTXGB  AS  TO  THB  GbANTZNO  OF  : 

where  the  lessor's  title  is  to  be  shown,  an  abstract  thereof  must  be 
supplied  at  lessor's  expense,  605  ；  course  to  be  adopted  with  regard 
to  tne  investigation  of  the  title,  606  ； lease  usually  prepared  by 
letto ビ 8  solicitor  at  the  parchaser's  expense,  606  ；  agreement  for, 
ought  to  specify  at  whosd  expense  it  is  to  be  prepared,  506  ；  coits 
of  ooanterpart,  in  the  absence  of  some  stipulation  to  the  contrary, 
fiftlls  upon  lessor,  506,  607  ；  the  objects  of  lease  and  counterpart 
mar  both  be  contained  in  uie  same  instrument,  606  ；  advaQtages 
to  lessor  derived  from  lessee's  executing  counterpart  only,  606 

Dbscription  of  THB  Paktxbs  in  : 

how  the  BeTeral  parties  to,  ooght  to  be  described  in,  607  ；  how,  when 
intended  lessor  dies  before  the  contract,  607  ；  how,  when  intended 
lessee  dies  pending  the  contract,  607  ；  practical  suggestions  respect- 
ing, 607 

£bcital8  : 

are  not  commonly  inserted  in,  unless  when  granted  in  exercise  of  a 
leasing  power,  608  ；  or  where  the  lessee  nimself  is  but  a leaaee. 
508  ；  or  a  teoaot  for  life,  608  ；  or  in  tail, 608  ；  or  a  hasbftnd  seised 
in  right  of  bis  wife,  608  ；  or  a  mortgagee,  508  ；  or  where  bis  pecu- 
liar title  to  the  property  renders  it  expedient  to  show  what  interest 
he  takes  in  it,  or  the  authority  under  which  he  grants  the  term, 
508;  may  be,  and  usually  are,  Tery  concisely  penned,  608;  fre- 
quently inserted  at  the  end  of  the  description  ot  the  parcels,  508  ； 
practicul  suggestions  as  to  the  mode  in  which  leasing  powers  may 
DO  recited  in,  608 

Tbstatum  and  Granting  Clauses  ： 

how  consideration  ought  to  be  set  forth  in,  608  ；  opentiw  words. 
608;  how  arranged,  where  lease  is  granted  by  tenant  for  life  ana 
remainder  man,  608  ；  or  by  mortgagor  and  mortgagee,  608,  509  ； 
words  of  limitation  in,  508:  directions  for  penning  where  the  lease 
is  granted  by  bosband  ana  wife  of  the  wife's  lands,  509  ；  when 
granted  by  a  dean  and  chapter,  609 

Pabcsls  ： 

directions  for  setting  out,  in  the  deed,  609;  how  nsually  set  oat 
where  the  term  is  granted  by  way  of  nnderlease,  609  ；  woen  foUj 
deicribed  in  recitals^  the  description  ooght  to  correspond  with  that 
contained  in  the  recited  deed,  609;  how  they  ought  to  be  deacribed 
where  the  property  has  undergone  any  considerable  alterations, 
609,  610  ；  builaiogs  and  other  improTements  pass  under  a  descrip- 
tion of  the  lands  on  wnicn  they  bare  been  ereoted,  510  ；  what  will 
be  included  under  a  demise  of  a  house  or  messuage,  610  ；  advan- 
tages to  be  derived  from  baring  a  map  or  plan  attached  to  agricul- 
toral  leases,  510 

GSKBaAL  WOBDS  ： 

for  what  purpose  usually  inserted  in,  511 ； obserratioiu  upon  the  act 
1 Vict  c 124,  relating  to,  611  ；  practical  snffgestions  re き pec は ng, 
611 : import  of  the  word  "  appartenances,'^  511 ； of  the  terma 
" belonging  or  appertaining/'  512  ；  whenever  any  fixtures  are  in- 
tended  to  be  included  in  the  demise,  thej  ought  to  be  diBtinctly 
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specified,  513  ；  reversion  clause  altogether  oat  of  place  ia  a lease, 
513  ；  also  the  "  all-estata"  claase,  613；  and  alao  the  "  aU-dseds" 

clause,  513 

Exceptions  and  Rbsbrtations  : 

essentials  to  ttfe  validity  of  an  exception  or  reserration,  614  ；  datiet 
of  the  solicitors  both  of  lessor  and  lessee  with  respect  to, る 14 ; 
what  are  usual, 514  ；  as  to  rigbU  of  way,  514 ;  as  to  tree き, woodai, 
underwoods,  &c.,  614,  515  ；  best  course  to  adopt  where  frnit-treet 
are  not  intended  to  be  excepted  out  of,  615;  as  to  mines  and 
minerals,  515;  as  to  rights  of  sporting,  515,  5lb;  as  to  lemo^t 
right  of  entry  for  the  purpose  oi inspecting  repain,  516 

Hxiu  NDrM  Clausb  : 

practical  directions  respecting,  516  ；  how  term  for  which  lesse  is  to 
be  i;rante(l  ought  to  do  set  out  in,  617  ；  mast  be  certain  in.  its  com- 
mencement, certain  in  its  duration,  and  certain  in  iU  determination, 
516 ~~ 518  ；  commencement  of  term  may  be  made  dependent  npoB 
any  possible  event,  617  ；  whether  a  term  to  commence  from  the 
date  will  pass  a  present,  or  a  future  interest,  517  ；  as  to  concurrent 
lease?,  517;  where  the  term  is  to  commence  in  ftituro  trithoot 
reference  to  any  former  lease,  518  ；  as  to  certainty  of  dontiao, 
618,  519  ；  uncertain  in  the  beginning,  may  be  rendered  oertun  by 
matter  ex  post  Jacto^  518  ；  as  to  certainty  of  termination,  519  ； 
practical  suggestions  relatiiig  to,  619  ；  where  the  term  is  detenni- 
sable  on  lives,  519  ；  how,  when  limited  for  a  life  or  liTes,  and 
afterwards  for  a  term  of  yean,  620  ；  how,  where  an  nnderie— 
only  is  granted,  621 

Reddendum  Clausb:  • 
practical  directions  for  penning,  621—525;  error  in  framing,  mty 
cause  it  to  become  inoperatWe,  or  partially  to  fail  of  effect,  521 ; 
best  and  safest  plan  to  adopt  in  peaning,  522  ；  how,  when  lease  is 
granted  by  mortgagor  and  mortgagee,  522;  when  by  hosbuid  and 
wife,  i523  ；  in  leases  by  tenants  in  tail, 623  ；  by  tenant  for  life  mod 
reversioner,  523;  as  to  the  reservation  of  a  proportionate  amount 
of,  where  the  term  expires  before  the  time  of  payment  arrives,  62-3  ； 
how  clause  ought  to  be  penned  where  lands  aoa  goods  are  both  let 
at  one  entire  rent,  524;  how  time  of  payment  ought  to  be  ex- 
pressed. 524 ;  as  to  the  reserration  of  penal  rents,  524;  as  to 
corn-reDtSi  624 

Covenants  : 

ought  to  be  made  to  ran  with  the  land,  why,  625  ；  how  penned  when 
the  lease  is  granted  by  mortgagor  and  mortgagee,  625  ； 冒 h"  are 
the  usual  and  proper  to  insert  in  demises  of  dwelling-houses,  525; 
how  covenant  for  payment  of  rent  ought  to  be  penned,  526  ；  ho ず， 
where  house  and  furniture  are  let  together,  626  ；  how, 賣 hen  addi- 
tional rent  is  to  b«  paid  in  case  lessee  commits  certain  acts,  526  ； 
how,  when  a  surety  concurs  with  lessee  ia  the  lease,  527  ；  as  to  the 
payment  of  rates  and  taxes,  627  ；  how,  where  rates  and  taxes  an 
to  be  paid  by  the  landlord,  627,  628  ；  as  to  keeping  and  iMTinr 
domisod  premises  in  repair,  628  ；  how,  where  furniture  is  let 賣 it£ 
the  house,  5^  ；  bow,  where  any  repairs  are  to  be  made  by  the 
landlord,  528,  629  ；  practical  observations  on  corenanta  not  to 
anign  without  licence,  and  other  restrictiTe  coTenanta,  529  ；  as  to 

48 
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iniarances  against  fire,  529  ； lunal  and  proper  coTenants  in  agri- 
enltnnl  leases,  530,  631 ； as  to  the  preservation  of  trees,  630  ； 
how,  where  tenant  is  to  consume  all  maoare  on  the  premises,  530  ； 
as  to  coTenants  to  preserre  bonDdaries  and  keep  a  field  book,  631 ； 
as  to  the  removal  of  fixtures  by  tenant,  531 ； as  to  right  of  entry 


631,  632;  as  to  building  leases,  532;  as  to  coTenanto  asnallj 
entered  into  by  lessor,  633  ；  as  to  rebuilding  in  case  of  de«tractioxi 
by  fire,  633;  niual  covenant!  entered  into  by  lessor  in  agrioaltoral 
leases,  633 

PaOTISOBB  : 

what,  nsnally  contained  in  leases,  633—637  ；  practical  obterrationi 
upoD,  in  case  of  nonpairinent  of  rent,  634;  letsor's  proviso  for 
re-entry  often  made  conditional  on  his  previoas  demaDd  of  rent 
•Dd  its  Biibee<^ueiit  dod  payment,  634  ；  now,  when  premises  are 
demised  at  distinct  rents,  6 お ； for  determining  term  determinable 
on  lives  if  leasee  fails  to  abow  that  \hej  are  still  in  exUtence,  635  ； 
M  to,  for  authorizing  lessor  to  affix  notice  to  let  on  the  premisei, 
636  ；  for  cesser  of  rent  in  case  of  destxuction  of  premises  by  fire, 
537  ；  stamp  duties  on,  551,  666;  u  to  powers  to  grant:  (lee 
Power,) 

L£AS£  FOR  A  TEAR : 
practical  obserratioiiB  relating  to, 188 ~ 192 

LEASE  AND  BELEA8E : 
as  to  ooDveyances  by  waj  of,  188,  191, 192 

LEASEHOLD  PROPERTY : 
observations  as  to  the  production  of  lessor's  title, 16， 16  ；  if  vendor 
is  unable  to  procure!  ne  should  protect  himself  against  being  com- 

Selled  to  do  bo  by  his  contract  or  conditions  of  Mile, 16  ；  practical 
irectioDs  for  preparing  conditions  of  sale  of,  33,  50,  53  ；  how  to 
be  set  out  in  particulars,  32;  important  that  it  should  be  described 
with  proper  accuracy,  31 一 33  ；  danger  of  misdescribing  it,  34;  any 
bordenBome  or  usual  covenants  in  the  lease  ought  to  be  mentioned, 
34  ；  also  the  dropping  of  any  of  the  lives  where  the  leaso  is  so  de- 
terminable, 34  ；  now  far  misrepreseDtation  will  vitiate  contract, 
35;  directions  for  preparing  abstract  of,  111 ； legal  estate  in,  in- 
capable of  being  transmitted  through  the  Statute  of  Uses,  688  ； 
incapable  of  being  entailed,  588  ；  as  to  the  declaration  of  trusts  of, 
^hen  intended  to  be  limited  in  strict  settlement,  591  ；  iDquiries 
to  be  made  of  testator  when  he  proposes  to  settle  any  by  his  will. 
766;  will  now  pass  under  a  general  deTise  of  testator's  landed 
property,  767  ；  directions  for  penning  bequests  of,  767 一 759  ； 
when  expedient  to  appoint  legatees  special  executon  of  also,  why, 
768;  as  to  the  aBsignment  of:  (see  AuignmaU.) 


how  any  existing,  ought  to  be  set  out  in  conditions  of  sale,  400,  401 ； 
B 骞 to  Dowen  ot  granting  limited,  in  mortgage  deeda,  356，  367  ； 
also  or  powers  of,  contained  in  wills,  891， 894  ；  important  powera 
conferred  by  recent  enactments  relaUre  to  the  granting  of,  by  the 
ownen  of  Nttled  Mtates,  892,  893 


LEASES : 
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LEGACIES: 

eharg«d  on  the  property  are  matter  of  oonveyinee  and  not  of  tifle, 
irK6D， 17  ； 賈も on  purchasers  of  Uods  ehaned  with,  are  exoBentea 
from  seeing  that  they  are  dUeharged,  120,  199,  200;  sometiiM 
rendered  available  as  a  mortgage  security,  316，  399;  preeaatioBi 
which  mortgagee's  solicitor  ought  to  take  before  he  reoommrads 
hU  client  to  advance  money  apon  sach  secaritiea,  399  •  directioBs 
for  preparing  mortgage,  401  ；  inqairies  that  ought  to  be  made  of 
1 testator  who  wishes  to  charge  them  on  hit  real  estate,  725  ； 
pnctical  'uggestions  reUtive  to  taking  itastrnctioDs  for  bequests  of^ 
720  ； 曹 hen  they  will  operitfl  as  a  satis&ction  of  a  pre-ejdsUiig 
debt,  773—775  ； 曹 hen  as  a  satisfaction  of  a  child's  portioa,  775  ； 
distinction  between  Tested  and  contingent,  827 835;  exeeptioii 
to  rnle  as  to  legacies  being  contin|^t  when  beqoetthed  to  l^atee 
at  a  future  period,  828  ；  as  to  resting  and  doTestuig  of  legarf  where 
there  ia  a  limitation  over,  831 ； bequest  of,  to  be  "  absolute  dia- 
poeal,  will  confer  an  absolato  interest,  832;  when  given  to  be 
Applied  for  a  particular  purpose,  which  &ils,  legaej  will  beoooM 
Aoiolute,  833;  direction  that  trustees  shall  applj  legaej  for  legs- 
tee's  maintenance  until  he  comes  of  w ち and  then  to  setUe  same, 
eonfera  a  vested  interest,  833  ；  power  to  affix  the  mumnt  of  alwres 
amongst  •  class  of  persona 曹 iil  pus  VMted  interwts,  subject  to  be 
devested  on  the  execution  of  the  power,  833，  834;  distiaetioa 
where  they  are  charged  on  real  estate,  834,  836  ；  what  words  will 
be  sufficient  to  create  a  charge  upon  the  real  estate,  852  ；  eoostnie- 
tioD  where  the  devise  is  of  the  rents  and  profits  only,  854  ；  proper 
ooune  to  be  adopted  where  the  intention  is  to  exonerate  the  per- 
sonal estate  from  the  payment  of,  855,  866  ；  distinction  between, 
and  debts,  when  specifically  charged  on  the  real  estate,  857  ；  mu 
nay  be  made  payable  out  of  the  real  estate  to  the  exelusioa  of  the 
others,  867  ；  practical  directions  for  penning  clanae  for  this  par- 

Sose,  857,  858  ；  general  rule  as  to  the  abatement  of,  in  case  of  a 
enciencj  of  assets,  899  ；  priority  in  time  of  payment  vill  not 
preTent  the  abatement  of,  900  ；  rule  aa  to  abatement  holds  only 
between  Tolunteen,  900,  901 ； object  for  which  thej  are  given 
forms  no  ground  for  their  not  abating,  901 ； as  to  testator's  power 
to  oonfer  priority  in  payment  of!  901,  902;  as  to  specific,  902;  w 
to  substituted  and  cumuIatiTe  gifts,  &03— 906 

LEGACY  DUTY: 
wheneTer  property  is  intended  to  be  sold  subject  to,  it  mart  be  so 
stated  in  the  conditions  of  sale,  30  ；  practical  soggestioas  m  to  the 
framing  of  bequests  where  testator  is  dedrooB  the  legatees  sluUl 
take  them  free  from,  776，  777  ；  dlrectiona  for  penning  will  when 
legacies  giren  to  charities  are  intended  to  be  free  from,  913 

LEGAL  ESTATES : 
outstanding,  are  incambranoes  which  are  matters  of  oonTejtnoe  only, 
17  ；  propriety  of  getting  in  previously  to  offering  property  for  stle, 
wheo, 17  ；  practical  suggestions  relatife  to  the  getting  in  of, 17, 
18,  679  ；  how  expenBes  of  getting  in  should  be  pronded  far  ia 
conditions  of  sale,  45 


LEGAL  REPRESENTATIVES: 
what  cLus  of  persons  will  be  compnhendod  under  the  tonn,  7i$ 
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LEOrnMACT : 
endence  。も 151 

I^SSEE : 

oaffht  not  to  enter  into  poMeoion  where  he  intends  to  insist  upon 
his  landlord  producing  hia lessor's  title,  why,  487  ；  Bhonid  ascertain 
that  the  description  of  the  parcels  is  sufficient  to  embrace  the  whole 
of  the  property  he  has  agreed  to  take,  487  ；  as  to  the  liability  of,  to 
the  repain  of  demised  premises  in  the  absence  of  any  ooTenant  to 
that  effoct,  493  ；  when  justified  in  quitting  the  premiBes  before  the 
expiration  of  the  term,  beoauso,  without  eooBiderable  expense, 
they  cannot  be  kept  in  a  tenantable  state,  493;  as  to  his  liability 
to  repain  under  his  express  coTenuit,  494  ；  oosts  of  preparing 
lease  fall  upon,  506  ；  but  not  of  preparing  oonntexpart,  606;  what 
are  the  nsaal  coTenants  entered  into  by,  in  leases  of  dwelling- 
hoQSM,  625  ；  to  insure  against  fire  not  considered  as  a  nsnal  cove- 
nant to  be  entered  into  by,  525  ；  cannot  exonerate  lesaor  from 
ent  of  income  and  property  tax  in  respect  of  demised  premises, 
. how  attornments  sboald  he  made  by,  to  mortgagee,  668—660  ； 
how  Qsuallj  indemnified,  upon  his  assigning  his  lease,  Bgainit 
any  liabilities  upon  the  ooTenants  therein  contained,  710 

LESSOR: 

precantions  proper  to  be  adopted  by,  when  he  takes  only  a limited 
intflrMl  in  the  property,  484, 48d チ proper  course  to  be  adopted  by. 
where  he  inteDas  to  reaeire  any  ngnta  to  himself  ofer  the  demised 
premises,  488,  489  ；  how  clause  mast  be  penned  where  the  term  is 
made  determiDable  upon  notice,  so  as  to  confer  that  pririlege  upon 
him  as  well  at  upon  the  lessee, 在 90  ；  cannot,  in  the  .absence  of  an 
express  sUpnlation  to  that  effect,  be  compelled  to  rebnild  in  case 
demised  premises  are  barnt  down  or  destroyed  daring  the  tenn, 
490  ；  entitled  to  rent  notwithstanding  sooh  deBtrnction,  490  ；  terms 
of  letting,  and  also  of  lease,  tbould  state  what  outgoings  are  to  be 
paid  by,  and  what  by  lessee,  491 ； directions  for  penning  clause 
where  be  is  intended  to  {my  rates  as  well  as  taxes,  491 ； in  the 
absence  of  any  stipulation  to  the  contrary,  is  liable  to  the  parment 
of  the  land  tax,  wnieh  tenaot,  if  called  upon  to  pay,  may  aednct 
out  of  his  rent,  491 ； by  agreement,  tenant  mar  undertake  to  dis- 
charge, 491 ； but  no  arrangement  between  him  and  lessee  can 
exonerate  mm  from  payment  of  the  income  and  property  tax,  492  ； 
expediency  of  resemng  to  himself  a  right  of  entrj  on  the  premiBet 
for  the  purpose  o【 viewing  state  of  the  repairs,  494  ；  as  to  reaem- 
tioD  of  authority  to  determine  term  in  case  of  lessee's  bankrnptey 
or  inBoWency,  495  ；  disadvantages  of  bis  relying  upon  a  mere 
agreement,  instead  of  granting  an  actual  lease,  oOO  ；  oaTantages  he 
derires  from  lessee's  exeeating  counterpart  of  lease  only,  500; 

E roper  coune  to  be  adopted  when  he  dies  pending  the  contract,  607  ； 
ow  clause  ought  to  be  penned  where  he  is  to  pty  the  rent  and 
taxes  of  the  premises,  628  ；  how,  when  he  ia  to  keep  the  premises 
in  repair,  628  ；  common  practice  for  him  to  reserre  a  right  of  entry 
on  tome  portion  of  the  premises  during  the  lait  year  of  term,  for 
the  purpose  of  preparing  for  tillage,  531 ； eorenaiitB  usaall?  entered 
into  by,  532,  633  ；  right  of  entry  b!,  for  nonpayment  of  rent 
usually  made  conditional  upon  its  prenoiu  demand  by,  and  non* 
payment  by  lesrae,  634 


IHDXX. 

LESSOR'S  TITLE  ： 
pnctictl  obeervationi  respecting, 15, 16,  486;  if  I— eo  or  ingBM 
of  term  is  notble  to  produce,  whkt  oonne  he  ought  to  idopt  to 
proTide  against  porehMer  reqairing  it, 16,  486;  as  to  pvidiMer'i 
right  to  insist  upon  the  production  o も 487 

LETTER  OF  LICENCE : 
practical  obaerratioiu  reUtiTe  to  the  grant  of,  in  composition  deeds, 
688  ；  expediency  of  gmng  inspectors  a  power  to  extend,  where  tb# 
busineas  under  a  compMiUon  is  to  be  earned  on  under  their  in- 
spection,  691 : as  to  propriety  of  inaerting  that  any  fnod  on 
debtor's  put  shall  litUte,  696 

LETTERS  ： 

oorreepoodeDoe  by,  may  be  establiihed  as 親 vBlid  oontraet,  when,  96 

LICENCE : 
To  Assign  ： 

pnctical  obsemtiona  respecting,  248—250, 493  ；  ii  indiipeBiaUe  to 
the  Talidity  of  a  mortgage  of  leasehold  prop^tr  where  the  lewe 
coDtaioB  a  oo'enant  or  proTiao  against  assigning  withoat,  379; 
ftltboagh  a  usual,  has  not  been  considered  as  coming  within  the 
description  of  a  common  and  tun"  covenant,  when,  493,  494; 
propriety  of  inserting  an  express  stipalation  in  terms  of  letxiag^ 
whenerer  lease  is  intended  to  conuun  a  ooTenant  not  to 
without,  494,  495  ；  imporUmoe  of  providing  igainst  nndi 
also,  496  ；  directions  for  penning  claose,  4d5  ；  whether  dej 
lease  with  a  creditor  will  be  considered  u  a  breach  of  • 
not  to  assign  without,  495 

To  Dbmihb  Coptholdb  :  鲁 
copyholder  requires,  to  enable  Him  to  gnnt  leases  for  more 
year  without  meaning  a  forfeiture,  501 ； requisite  to  the 
of,  501 ； steward  of  manor  has  no  jMwer  to  gnnt,  501 ; 
course  to  adopt  when,  lord  or  lady  of  manor  are  onder  l^gu 
lities,  501  ； lord  can  only  confer  commeiuunte  with  his  ii 
601 ； terms  of,  mutt  be  stricUy  pttnued,  604  ；  memonndnm  of 
gnnt  of  shoal さ be  entered  on  court  rolls,  whv,  504  ； licence,  vhea 
exercised,  beoomes  exhaiuiedf  and  renders  a  fresh  liceooe  neccaniT 
upon  eTery  demiae,  504  ；  as  to  stamp  duties  chargeable  upon,  6fi9 

N: 

of  vendor  on  property  sold  for  Mb  unpud  purchase  money,  65, 66; 
as  to  purchaser's,  66  ；  how  Tendor's  may  be  destiojed,  66 

LIFE  ESTATE :  (see  Estaietjbr  Lffe.) 

LIMITED  INTERESTS : 
practical  suggestioQg  as  to  the  dupoial  of,  to  bast  adfantage, 16 

LIMITATIONS,  STATUTE  OF: 
pnctical  remarks  upon  the  operttion  of  the  lait,  for  thoiteniaf  »• 
penod  of  claim  to  real  property, 104 

LIMITATION  OF  USES  ：  (see  Uset,) 

LIQUIDATED  DAKAGES : 
directions  for  penning  clfttue  for  payment  oi, in  caw  of  bntck  « 

69 


LIQUIDATED  DAUAOES— eon^ntiAl. 

contract,  70,  71 ； ptTment  of.  does  not  dinolTe  oontnet,  71; in 
deeds  of  separation  oetween  nutband  and  wife  it  is  ftometimei 
prorided  that  huaband  shall  pay  upon  breach  of  his  part  of  the 
ooTBDAiito,  617  ；  a  common  cIjuim  in  partnership  deeds,  673 

LIS  PENDENS  : 
on  incumbrances  which  is  matter  of  conmanee  only, 17;  as  to 
searches  for,  166, 167 

LIVES: 

eziBtence  of,  and  state  of  health  of  all,  upon  lease,  is  determinable, 
should  be  ascertained,  when,  35  ；  how  names  and  ages  of,  oaght 
to  be  Bet  out  in  conditions  of  sale,  62  ；  dropping  off  of  any,  sab- 
seqaent  to  the  lease,  ought  to  be  noticed  in  conditions  of  sole,  36, 
52;  as  to  stipulation  that  contract  shall  not  be  affected  by  th« 
dropping  off  of  any,  before  its  completion,  62;  in  the  absence  of 
any  stipulation,  purchaser  mast  abide  the  loss  incarred  by  the 
dropping  of  any  or  of  all,  pending  the  oontnet,  62  ；  direction  for 
penniDff  proviso  tor  determining  lease  determinable  on,  in  ease 
lessee  laiis  to  show  that  they  are  in  existence,  635  ；  as  to  proof  of 
the  existence  of,  635,  636 

UVEBY  OP  SEISIN : 
manner  in 曹 hicb  it  has  been  ghen  ought  to  be  Bet  out  in  abftnet, 
119 

LIVING:  (tee  Advowon,) 

LIVE  AlH)  DEAD  STOCK: 
what  articles 曹 ill  be  comprehended  under  a  bequest  of,  768 ' 

LOSSES: 

oocamng  to  the  property  sabMNqaent  to  the  contract  must  be  borne 
by  the  purchaser,  62,  53;  incurred  bj  inBoWency  of  auctioneer 
most  be  borne  by  Tendor,  81 ； parciutfer'a  solicitor  rendered 
liable  for  all  loises  iocarna  in  oonieqoeiioe  of  hia  omitting  to 
search  for  jadgmentB, 166 

LUCID  INTEBVAL  ： 
■cts  done  bj  a  lunatic  during,  are  Tali も when,  720  ；  proper  oonne 
to  adopt  where  be  is  a  Deceasary  party  to  a  deed,  447  ；  how  far 
acts  performed  by,  during  a,  are  tklid,  720 

LUNATIC  ASYLUM : 
unng  demia«d  premises  as,  no  brateh  of  oovenant  not  to  mirj  on 
any  kind  of  trade  on  desuaed  praniies,  496 

MACHIKERT : 

eonnected  with  budneta  ought  to  be  aet  oat  in  partaenhip  deed, 
how,  662 

HAXORIAL  CUSTOMS :  (see  CopyhoUt.) 
MANUBE: 

liow  MTSDint  to  eoofome  od  dmmd  pmnifet  ought  to  be  ptniied, 

630 


propriety  in  uuMsiBg,  to  agiieiltanl  letM,  vhen,  510 

ICARBIAGE: 

how  costs  of  supplying  eTidenoe  ought  to  be  |inmded  for 
tracts  or  conditions  of  nle,  45  ；  what  will 


 ―   '  —―  ,  int  to  soffieieat 

eridenoe  of, 149  ；  as  to  eoDttnetion  of  gifts  to  children 曹 bcR  it 
ii  the  efeat  upon  which  it  is  to  rest,  737  ；  as  to  ecmditioBs  ia 
reftraint  of  (see  Oomtuiok)  ；  a  total  refocation  of  a  will  Bide 
preTioDsly,  696 

HABBIAGE  ABTICLES : 
practical  olMemittonB  rektioff  to!  668—578;  by 
prepared,  569 え will  be  gooa  agunst  creditors,  when, 
sites  to  the  ralidity  of,  670  ；  equity  will  depart  from  the  stri< 
of  eoDBtrnction  in  earxyiog  into  execution,  671 ； practical 
tions  for  preparing,  571 ； as  to  the  commenoKoent,  571 ； as 
recitals,  571 ； directions  for  Betting  oat  the  terms  of^  ojt; 
how  penned  where  a  strict  settlemoot  u  intended.  572  ；  as  to  the 
Umitation  of  estate  to  the  tnutees,  572;  m  to  the  limitatioBi  ia 
fiiToar  of  intended  husband,  573  ； 賣 hen  a  reatchuce  is  to  be 
■ettled  by  way  of  jointon  for  intended  vife,  578  ；  as  limit 
of  Mtatea  tail, 573  ；  as  to  portion'  for  yoanger  duldren, 
po 冒 6ra  of  leasing,  673;  to  appoint  new  truitees,  674,  575 
▼isoea  for  defeating  any  of  the  aettlfld  estates,  674,  S75  ；  po， 
mocation  will  litUte,  when,  576  ；  as  to  po 曹 en  of  appoini 

- te&ded 


676;  limitationB  in  defaalt  of  appoiotment,  576;  in 
pip  money,  676;  trnstB  in  faTonr  of  ebildren  or  iasae  of  m 
o76,  677;  08  to  stock  in  the  public  fiinds,  577:  future  • 
property,  677; 賣 ben  property  is  deaignad  to  be  aMtd 
separate  use  of  intended  wife,  o77,  678 


MABBIAGE  SETTLEMENTS : 
practical  obserrations  reUting  to,  568,  669  ；  by 曹 bat 
anoe  UBually  effected,  668  ；  by  whom  nsiiaUy  pren 
u  against  creditoiB,  when,  670  ；  when  eqnitj  wilJ 
strict le^  role  of  constinction  in  the  words  i 
articles  m  direetiitf  the  terns  of  the  aettlement,  570;  not 
oraal  practioe  to  mvestigate  title  to  the  setfled  Unds  with 
same  degree  of  Bcnitiny  aB  in  the  eiw  of  a  nle  or  a  mor^igc. 
679  ；  saggettioDB  at  to  tacb  investigation  m  will  be  proper  in  all 
cases,  579;  at  to  the  propriety  of  diflchuging  incnmbnaeat 
prerioiuly  to  making,  679,  o80;  expedieney  of  getting  in  oat- 
•tandiDg  legal  estatee,  679;  proper  modes  of  ammaM  for 
effeeting  the  deed  of,  680 

Peaotioal  DiBvonoNt  yob  Prbpabivo  Dbxm  of  ： 


nnoBZ 


ICAEBUGE  SETTLEMENTS--con<mtt«<l. 

intended  husband  is  to  be  BeonredbTt  policy  of  aasaraoceTipon  hi, 
life,  582  ；  proper  course  to  adopt  wnere  intended  wife  is  desirous 
of  making  proniion  for  an,  children  of  s  former  marriage,  582  ； 
deed  of,  ought  to  be  made  in  strict  accordance  with  the  trtioles, 
683 

As  TO  THB  Pa&TIBS  ： 

proper  order  in  which  the  le'enl  parties  ought  to  be  arranged,  583, 
684; 冒 bat  persons  are  necessary  parties  to,  583;  trustees  acting 
in  the  slightest  degree  in  the  execution  of  the  trusts  will  be  as 
mneh  bound  as  if  they  aotaally  executed  the  deed,  584  ；  best  plan 
for  all  parties  who  actaally  concur  in  the  settlement  to  execute  the 
deed,  why,  684  ；  how  the  parties  ought  to  be  described  in,  584 

As  TO  THB  BbCITALS  ： 

where  anj  portion  of  the  settled  proDertr  consists  of  copyhold 
estates,  6S5  ；  when  of  stock  in  the  tunas,  585  ；  when  or  secu- 
rities for  money,  585,  686;  as  to  policies  of  assurance,  586; 
where  the  interest  of  intendea  hnsband  is  designed  to  determine 
in  the  event  of  his  bankruptoy  or  uuolfeDcy,  686  ；  as  to  future 
property  of  wife,  688 

As  TO  THE  TbSTATUU  ClAUSB  ： 

directions  for  penning  the  clause,  587  ；  ho 冒 the  consideration  ought 
to  be  Bet  out  io,  587  ；  how,  where  intended  wife's  fortune  forms 

E'  of  the  oonsideratioD,  687  ；  common  practice 賣 here  nothing 
personal  estate  is  settled,  687  ；  operatife  words  necaeaary  to 
t  io,  687  ；  a«  to  the  parcels,  687 

flABBNDUM  Clause  ： 

how  settled  property  ought  to  be  limited  by,  587  ；  as  to  freehold 
estates,  68/ ;  proper  course  to  adopt  bo  as  not  to  execute  the 
legal  use  in  the  trustees,  \rhen  legal  estates  are  intended  to  arise 
oat  of  their  seiiin,  687  ；  how  limitations  ought  to  be  penned  where 
the  settled  property  consists  of  leasehold  estates,  688;  as  to  copy- 
holds,  588 

Am  to  trb  Dbclabatioit  op  Ubbs  and  Trusts  : 
piactical  directions  for  penning,  688—696;  as  to  limitations  to 
Mttlor  prior  to  the  solemniiation  of  marriage,  588  ；  as  to  intended 
wife's  ^ointare,  588,  589;  as  to  terms  of  yean  to  secare,  589; 
mode  in  which  limitations  are  usoally  pennea  in  ordinary  forms 
of  firiet  BettlemenL  689  ；  where  sons,  if  any,  of  future  marriage 
•n  to  be  preferred  before  daughters  of  contemplated  marriage, 
689  ；  still  the  practice  to  continue  the  limitatioDs  to  trustees  to 
»em  oontiogent  remoiaden,  689  ；  term  of  Tears  sometimes 
ited  M  i  proTision  for  intended  husband  instead  of  a life  estate, 
I  when  Dusband  takes  life  estate  under,  it  is  usual  to  limit  it 
to  him  without  impeachment  of  wute,  590  ；  life  estate,  Bometimes 
limited  by  waj  of  jointure  to  intended  wife,  690  ；  u  to  cooyholds, 
691; M  to  leaseholds,  691 ； declmtion  of  trust  of  term き of  yean 
limited  by  the  settlement,  691 ； how  real  estate  is  frequently 
limited  by,  when  not  entailed,  691;  expadieney  of  insertiog  hotch- 
pot elauM,  when,  692 :  direction き for  penning  clause  where  real 
estate  ii iotended  to  be  limited  upon  trusts  for  sale,  592  ；  how, 
where  the  reil  prop^y  of  intended  wife  is  designed  to  be  settled 
for  h«r  separate  nae，  692  ；  ongrn  of  Testing  the  legal  estate  in 
[p.  C— vol.  11.]  4  T  » 


MABRIAGE  8ETTLEMENT0  emimmtl 


tnttees  when  reti  est 
象 Btfiied  woBum,  69i 
▼hen  property  is 
for  intended  wife' 
594;  where  husl 


itaitobe  Bettltdt»fb« 
69S;  bow  linutalioDt  Mght  to  be  , 
led  to  b«  wtUed  vpoa  ha 必 eatbte 
！ 6t|  698  ；  M  to  utoutd  vife*«  cx] 

to  gire  a  policy  of  usmsce  to 


penonal 


adTinces  made  to  him  by  trustees  of,  oat  of  wife'saettled  pro| 
594  ；  aiual  tnisU  declared  where  the  settled  property 
- estate,  594  ；  when  the  settled  properij  mores 
ind,  695  ；  where  it  mores  from  the  wife,  a95  ；  Mto  powen 
of  appointment,  695;  as  to  dedantion  of  tnisti  in  fiafonr  of 
chiloreD,  695, ぬ 6  ；  as  to  nltixute  trusts  in  hiwu  of  next  of  kia, 
696 

MABRIED  WOMAN: 
pnctictl  obsemtion  ■•  totbe  power  of  dUponta 
any  of  the  conveying  parties  is,  she  most  aek 
when,  239  ；  proper  eoarte  to  be  adopted  in  a 
equity  of  redemption  ii vested  in,  461 ； m  to 
(see  Aehnowleagmeiii)  ；  ts  to  leases  by  (tee 

Letuet)  ；  as  to  limiUitioDB  to  the  sefMxmta i  

Ufe);  reTertionary  interests  of,  in  chattels,  pmo 
of  being  assigned  by,  so  as  to  be  binding  on  ber  in ' 
snrriTe  her  hoBbandl,  318;  aldtrm  Um  ease  of  ber  < 

KABITAL  RIGHTS : 
dispoMl  of  h«r  propaty  hj  intended  wiffi,  ifUr  ttmij  of  nairiage, 
withoat  intended  hasMBa*t  oooMnt,  wiUoe  eonndered  an  i: 
meat  of  his  miritoi  rights,  when,  682  ；  mhm  not  m 
682 

KABSHALLINa  OF  ASSETS  ： 
graeral  ralet  m  to,  902—804;  u  to 
•lalled  in  fkroiir  of  % legatee  wh 
estate,  and  othen  in  not  lo 
of  charitable  bequests,  904 


laimfriiigv- 


9M;  not 
an  dbaraed 


MASTER'S  REPORT : 
practice  formerly  adopted  with  respect  to,  in  the  ease  of  sates  trader 
a  decree,  83  ；  practioe  inth  respect  to,  now  BopOBeded,  by  refer- 
ence to  coonae^  83 

MATTERS  OF  FACT : 
should  be  set  out  in  abttnet,  how, 124 

MEA8UBEHENT : 
how  legiUy  wtiouted,  28 

MEliOBAKDUM  : 
of  acknowledgments  of  mirried  women,  pnotkil  obiemiiou 
mpecling  (lee  AcknowledgmenH)  ；  reUting  to  annuiti 一  (tee 
Atmviijf)  ；  of  ■arrender  of  copyholoi  (see  Copj^ioldt)  ；  of  depost 
of  title  deedi  by  way  of  equtauA  mortgage :  (im  Kqwiabk  JhrU 
909^) 

MEMORIAL  : 

of  registered  deed  will  be  rafficfent  eTidenoe  of,  when,  144;  raUtiDg 
to  annuity:  (see  Atmwiy.) 


mwMu 

MENTAL  CAPACITY : 
pEopmty  of  party  who  makm  tnother'«  ，IU  ftBcertaimng  fhat  he 
poMMses,  720  ；  pnotioal  obeemtions  as  to  what  the  law  oontiden 
floflloiaiLt  to  olloir  the  party  to  perform  lagal  sots,  720 

HESSUA.GE : 

what  has  been  oonndBcad  to  put  imdir  that  t«rza  in  a  demiaey  610 
MINES  ： 

how  title  to,  ought  to  be  set  out  in  absinet, 108  ；  pnetieal  obser- 
TBtioM  M  to  the  reMiTfttioa  of,  615  ；  right  of  working,  how 
asiully  conferred,  538  ；  distinction  between  a licence  to  search  for 
and  work,  and  aa  actual  lease  of,  538  ； licence  to 冒 ork^  may  be  so 
worded  as  to  confer  an  ezclanye  priTilege,  639  ；  how  licence  to 
workj  may  be  granted,  639  ；  geneni  outline  of  usual  form  of,  639  ； 
practical  airectiuu  for  preparing  gnat  of  sett  of,  540, 641;  as  to 
the  date  and  partiea,  o4l;  recitals,  641, 542 :  teatatnm  cUom* 
542  ；  exceptions  and  memtions,  642  ；  hkbenaam,  643  ；  redden - 
dam,  543,  644 ^  u  to  the  mode  in  which  the  render  is  to  be  made, 
643,  544  ；  when  the  render  is  to  be  pAid  m  money,  544  ；  when 
rendered  m  kin も 644;  how,  when  it  ii to  be  maae  either  in 
moaej  or  in  kind,  at  the  grantor*!  option,  544 

GOTSNAKTS : 

Oflual  eovenantt  eonwMd  in  mining  setts,  644，  648;  ho 胃 penned 
when  there  are  teTeral  gnnteet,  645 :  as  to  the  speoUl  coTenanti, 
6i5  ；  aa  to  coinpensation  for  sanaee  aamage  dooe  in  the  working 
of,  &i6j  as  to  fencing  off  Bhafts,  filling  up  pits  and  adits,  547; 
farnishmg  lists  of  namei  of  Adrenturen  in.  646,  547  ；  power  of 
diitfeM,  m7 ；  u  to  learing  flxtuies  and  maoainerj,  6i7  ；  attotbe 
•mdtiiig  of  oresnuMd,  on  the  pnmiiet,  647 

PaOTIftOBS : 

what  otoally  oonteined  in  gnat  of  letti  in,  548;  as  to  fpedal  pxo- 
Tisoea,  548 

As  TO  Leases  op  Mikbs,  648 
distinction  between  the  wording  of  and  ordiniry  grants  of  licence  to 
search  for  and  work,  548,  549  ；  different  operation  of  the  two 
kinds  of  instromeots,  549 

As  TO  8ktts  and  Lhasbs  of  Coa£  MtXM  : 
genenl  practical  obsemtions  respeotiog,  649;  luntl  MTenaoti 
entered  into  by  lessees  or  gnntees,  549;  u  to  the  lessor's  co?e- 
ntnti,  649,  660;  provboM  luaally  inserted  in,  660;  as  to  arbitra- 
tion eUoRe,  660;  BpeeUl  eUnues  for  purposM  oonneotad  with  the 
working  ot  the  mines,  550 

HIKING  SHARES : 
purehaser  of,  has  no  right  to«aU、  Cor  the  prodMtioii  of  tiu  tiUa  to 
the  mines, 108 

MISAPPREHENSION  OF  FACTS! 
M  to  wills  rtTok«d  onto,  901 

MISDESCRIPTION : 
u  to  qmuititj  of  pcopertj  eontneted  for,  maj  be  made  « labjeot  of 
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eompenntion,  27  ；  bett  iteps  to  b«  taken  hy  rttndw  to  cmd 
against  the  conaeqnences  of,  27;  vendor  cannot  eompel  pttiduaer 
to  take  other  premises  in  lieu  of  thoM  which  be  bts  mudeimbcd, 
33;  or  protect  himielf  agunft  a  wilfn]  misdneription,  or 
a^iDst  more  than  unintentional  erron,  27—32  ；  any  wilraU  made 
by 曹 endor,  will  render  him  litble  to  an  actioiL,  35  ；  wxU  uthoriBe 
purchaser  to  retcind  Mle,  36 

MONEY  HAD  AND  RECEIVED : 
a  form  of  action  someimes  adopted  br  puitbaser  to  reoo?er  depotit  <m 
breach  of  contract  by  Tendor,  298  ；  nqaiiites  to  rapport,  ^9  ； 
against  whom  the  action  ought  to  l»e lirooght,  299 

MIXED  PROPERTY : 
how  conditions  of  sale  relating  to,  ought  to  be  penned,  41  ；  bow  pv. 
chase  deeds  of,  ought  to  be  preDsred,  252,  253;  aa  to  the  operative 
part  of,  2*53  ；  eovenants,  253  ；  oojectioiis  to  inclodiDg  the  lesMbold 
in  the  same  instrument  thtt  oonTeys  the  freehold  propertr,  2£3  ； 
duties  of  mortgagor' き solicitor  with  respect  to,  where  eit£er  tlie 
whole  or  some  portion  of  it  is  intended  to  form  the  sobject-matter 
of  •  mortgaffe  security,  315, 316  ；  pnoticBl  directions  for  prepuing 
mortgages  of,  413 

MONET : 

what  kind  of  properhr  will  be  indaded  under  the  tern,  7G9,  770  ；  at 
to  securities  for  ：  (see  SeatriUti,) 

MORTGAGE : 

Practical  Obsbbtatiokb  upon  thb  Laws  bklatino  to  : 
advantages  of,  as i seeuiitj  for  money,  314,  315  ；  datiM  ^  b 
gagor's  solicitor  in  the  conduct  ot,  316,  316  ；  of  the  serenl 
of  property  which  may  be  rendered  aTaiUble  as,  316;  what 
of  proper^  is  oonsidered  moet  eligible  for  the  purpose  316; 
may  itself  be  made  the  subject  of,  316,  317;  ad'anUge  tod 
advantages  attending  securities  of  the  latter  descriptioo,  317 : 
interests  are  incapable  of  being  made  the  subject  of,  317  ； 
appertaining  to  certain  offices  are  genenllj  iDcapable  of   ——― 一 
mortgag^ed,  317;  exception  to  thiB  rule,  317,  318;  as  to  rem- 
Biooary  interests  of  a  muried  woman,  318  ；  profits  of  a  beocfiee, 
under  what  circamsUnces  incumbent  will  be  antlioriied  to  make, 
319  ； 曹 b"  penons  generally  are  captble  of  making,  319  ；  ••  to 
persons  who  take  only  limited  interests  in  the  premisM,  320, 921  ； 
not  the  asual  practice  to  enter  into  any  regular  form  of  cootnet 
previously  to,  322  ；  practical  lUffgeitioiM  m  to  the  ezpcdicBcy  of, 
under  certain  circumatances,  322;  as  to  stamp  dntiet  on  noi^ag* 
agreements,  322  ；  agreement  for,  if  under  seal,  will  amoant  to  a 
covenant,  and  must  oe  stamped  accordingly,  324  ；  bo 曹 effected  by 
a  depotit  of  tide  deeds :  (see  EyuikMe  Mcrigoffet,^ 

Op  Frbehold  Estatbs,  how  coin>ucTBD : 
aasurances  for  perfecting  title  to  be  pnpired  bv  mortgigor's  aolieitar, 
330,  331 ； mortgagee's  solicitor  to  preoan  uie  mortgage  deed.  S31 ； 
draft  of,  to  be  forwarded  to  mort^ors  aolieitor  for  approTii,  and 
the  name  ooone  to  be  adopted  with  respect  to  altentums,  ftc.  •• 
in  the  cue  of  a  pnichAie,  331 : what  kud  of  isstmmeiits  an 
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nmally  employed  for  mortgago  iwurmcei, 331 s  convvytiiee  in  fee 
mor»  frequently  adopted  tt  preaent  than  in  lonner  timea,  332  ； 
anameni  oaed  m  ftfoar  of  a  term  of  yean  as  a  mort^e  security, 
832,  333；  as  to  tnute  and  powers  of  nle  contained  in  aasnrances 
by  w»y  of,  333  ；  conveyance  in  fee  and  demise  for  a long  term  to 
the  same  mortgagee  sometiiDM  oompriaed  in  the  same  instrument, 
383;  deed  o【 indenture  a  prefenble  aMonnoe  for  the  DnrDoses  of. 
than 親 deed-poll,  why,  334 

As  TO  THE  PROPBR  PARTIES  TO  ： 

detcriptioQ  0^  should  b«  predaely  the  same  at  in  a  pnrohase  deed, 
334 

BBCITA.L6 :  一 

inexpedient  to  load  the  deed  with  lengthT  or  anneeessary,  334； 
essential  Mmetimet,  for  th«  purpose  of  snowing  the  relationship 
， which  the  seTertl  parties  to  the  assuraaoe-  stand  to  each  other, 
― general け speaking,  they  tre  required  to  be  carried  farther 
in  a  seoond  than  upon  an  onginal  mortgage,  why,  335  ；  eag- 
矿 tioQfl  «s  to 曹 hat  will  be  the  proper,  where  seTeral  parties  convey 
in  diBtinct  rights,  336  ；  where  the  usnnnee  is  to  consist  of  con- 
tingent or  revenionaiy  intereett.  336  ； 賣 hen  made  in  exercise  of 
a  tnut  or  a  power,  335,  336  ；  wnen  to  secure  past,  as  well  as  pre- 
lent  or  future  advaoeet,  336  ；  when  mode  by  a  client  to  his  attorney, 
336,  337  ；  wh«n,  of  tn  equitT  of  redemDtion,  337 ;  «s  to  the  order 
and  UTdDgemeat  of,  in  toe  deed,  337,  o38 

Tbstatum  Claubb  : 
worded  in  the  same  terms  u  in  a  purchase  deed,  338  ；  iemis  relative 
to  the  money  coDsidention  ■ometimes  Tailed  from,  why,  338 

Habendum  : 

lioitation  of  estate  penned  in  the  oame  words  as  inaparchasedeed, 
338  ； 賣 ben  the  assurance  is  of  an  equity  of  redemption  onlj,  the 
Umds  should  be  expressly  limited  subject  to  the  prior  security,  339  ； 
how  penned  where  the  Biibject 'matter  of  the  asBorance  is  itself  a 
mort^e  secnritj,  339;  how,  where  the  fee  is  subject  to  a limita- 
tion over  by  way  of  executory  devise,  339  ；  how,  wbere  the  subject 
if  a  reDtcbargei  940 

P&OTiso  FOR  Redemption  : 

practical  directioiLs  for  preparing  clause  of,  340—347;  reason  for 
appointing  place  as  well  as  time  of  payment  of  mortgage  money  in, 
340  ；  where  the  proTuo  is  penned  for  cesser  of  estate  upon  payment 
of  principal  and  interest  at  the  appointed  time,  341 ； when  proriso 
for  cesser  of  eotate  should  be  uBed  in  preference  to  proviso  tor  re- 
conveyance, 341 ； how  proTiBo  ought  to  be  penned  in  mortgages 
effected  under  Indosure  Acts,  341 ； how  clause  should  be  penned 
when  the  mortgage  is  not  intended  to  be  paid  off  antil  some  fixed 
fatoreperiod,  341 342;  how  to  be  penned  where  the  debt  ia  to  be 
paid  off  by  ioBtalments,  345  ；  bow,  where  mortgagor  ia  to  be  em- 
powered to  redeem  in  parcels,  346  ；  bow,  when  made  to  lecore  the 
Dalance  of  a  banking  aeooitnt,  346;  how,  in  mortgages  under 
Benefit  Bailding  Society  Acts,  846;  directions  for  penning  the 
clause  relatife  to  the  reoonrejanoe  of  the  mortgaged  premiBCs,  346, 
347;  as  to  th«  nsemtion  ot  interest  in :  (aee  ItUeresL) 
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As  TO  T&U き TB  AND  P0WBB8  O,  SaLB  ： 

eUosei  limitiDg,  are  now  oommonly  imerted  in  moitgage  daeds,  347; 
distiaction  between  the  operation  of  trasto  uid  power  of  nle,  347  ； 
under  what  circumiUraees  tnisto  for  sale  m  more  eligible  tbm  • 
power  for  that  purpose,  347  ；  directioDs  for  penning  a  pover  of 
sale,  348;  morti^agor  is  not  a  neoeaary  party  to  a  ooDTejaoM 
under  a  power  of  aale  contained  in  the  mortgage  deed,  349; 
objections  that  have  been  1010€(10€8  rused  to  po 冒 en  of  lale  hang 
annexed  to  mortgages  ia  fee,  349  ；  as  to  the  applieation  of  the 
rarplus  purchase  moDeys,  349,  350  ；  power  of  ale  does  not  destn^ 
mortgagee's  remedy  by  foredoiare,  350;  alUer  with  respect  to 
tnuU  for  sale,  350 

As  TO  MOBTOAOB  COVENANTS  : 

what  are  the  usoal, 350  ；  how  the  ooTonaot  for  payment  of  prineipil 
ought  to  be  peDned,  361 ； how,  when  the  interest  is  to  be  payable 
half-yearly,  361 ； how,  when  the  deed  is  to  oootain  a  power tsf 
distress, お 1 ； how,  where  the  mortgage  is  to  be  paid  off  by  instal- 
ments, 351, お 2;  as  to  mortgagee  under  Benefit  finildinf  Societi«8 
Act,  352  ；  under  Indosare  Acts,  352  ； 冒 here  the  awunnee  it  to 
secure  future  as  well  as  put  or  present  admeofl,  352  ；  wheD  to 
secure  the  balance  of  a  Iwnking  account,  354; 霤 ben  the 
mortgage  is  effected  by  husband  and  wife,  364,  355  ；  trustees  not 
compelled  to  enter  into  general  mortgtiffe  coToiaiita,  354；  now 
ooTenants  for  quiet  eojoyment,  freedom  irom  ineambrmacea,  and 
for  further  assurance  ought  to  be  penned,  353|  354;  bb  to  eoveoant 
to  insure  against  fire,  354 :  directions  for  penning  oofenaat  whm 
mortgagee  is  to  take  a  reduced  rate  of  interest  upon  mortgagor*, 
punctual  payment,  354,  355  ； 曹 here  mortgagee  is  to  nodertike  to 
produce  title  deeds,  356,  366  ；  where  leases  are  not  to  be  gnated 
without  notice,  356 

Special  Powers  : 

as  to  powers  of  leasing,  356,  367;  to  tenew  leases,  357;  to  gnat 
building  leases,  858;  for  mortgagor  to  gnnt  mining  setta^  358, 
359  ；  to  cut  down  timber,  359  ；  for  mortgagee  to  appoint 親 re- 
ceiver, 359 

As  TO  MO&TOAOBS  BY  DbMIBB  ： 

how  the  aBsorance  ought  to  be  penned  where  the  moitgage  U  by  vty 
of  demise,  369—362;  pro^r  operative  words  to  emploj,  859  ；  ho 霤， 
when  the  demise  is  made  in  ezeeution  of  a  p 冒 er，  360;  unneees- 
sary  to  annex  any  words  of  limitation  to  the  demise  in  the  testatva 
clause,  3 切 ； all-estate  clause  should  be  omitted,  360;  bat  aU-dtedf 
clause  ought  always  to  be  inserted  in,  why,  361 ； nominal  rat 
reserved  is  rather  a  formal  than  an  easentUl  part  of  the 
361 ; as  to  the  habendum  clause,  361 : proTiu  for  redempt 
361 ； receipt  from  mortgagee  acknowleaging  satisfBCtion 
a  cesser  of  the  term,  361 ; as  to  powers  of  sale,  361,  362; 
covenants  contained  in,  362 

As  TO  MoRTOAOBS  OP  Entaiued  Psopirtt: 
general  remarks  rospecting,  362—364  ；  entailed  property  is  not 
marketable  mortgage  oommodity  so  long  aa  the  entail  snositts, -ー 
proper  steps  to  adopt  for  effecting  a  mortgage  ot,  362;  diseDta 
assurance  and  mortgage  may  be  both  included  in  coa  deed, 


imosx. 
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363;  best  course  to  take  when  t  tenant  in  tail  under  a  fvoteeted 
settlement  is  unable  to  procure  the  protector's  consent,  361 ； right 
plan  to  adopt  when  it  is  not  intended  to  bar  the  entail  in  the  eqait? 
of  redemption,  363  ；  mortgage  in  fee  an  effeetoal bv  to  the  enUul 
of  equity  of  rMemption,  363 

MORTOAOE  OF  AN  EqUITT  OP  ReDBMPTIOX  ： 

practical  obsemtions  respecting,  864;  adytnt^e  of  making  fint 
mortgagee  a  part^  to,  364  ；  directions  for  preparing  mortgage  deed 
of,  365  ；  where  first  mortgagee  is  not  a  party,  seeoDd  mortgagee 
ought  to  gife  him  immediate  notice,  why,  366,  366  ；  mortga^r 
required  to  gire  immediate  notice  of  second  mortgage  to  pnor 
mortgagee,  366  ；  distinction  between  an  eqaity  of  rMemption  tad 
a legal  menion  expectant  on  a  mortgage  term,  366 

As  TO  MOBTGAOVS  OF  CoHTIMOENT,  EXBOTTTOBT,  AND  SbYBBf 
BIONART  ESTATBS  AND  InTSRBSTS  ： 

to  what  extent  such  estates  and  interests  maT  be  rendered  tTulable 
as  mortgage  secnrities,  367—370  ；  under  what  circnnutanoea  mort- 
gagee may  safely  adyance  his  money  upon  the  secarity  of,  367  ； 
beet  modes  of  eating  mortgages  upon  this  kind  of  property,  368, 
369;  as  to  rerenionary  interests,  368,  369;  how  limitations  ou^ht 
to  be  penned 賣 here  the  limitation  o'er  depoidi  upon  the  hAppenuig 
of  two  contingent  etents,  370 

HosTOAOB  OF  Estates  for  Lxpb  : 

praetical  remarks  respecting,  370 — 372;  direction,  for  penning  mort- 
gage asrarance  of,  371 ； for  limiting  estate  to  mortgagee,  371 ； how 
Msoraoce  ought  to  be  penned  where  the  mortgage  is  to  be  paid  off 
by  instalmenU,  871 

As  TO  EgTAT 罵 g  FUR  AUTBV  TIB  ： 

•8  to  the  eligibilitj  of,  "  a  mortgB^  monnca,  373;  dittdTsntages 
incidental  to  mortgages  of  this  kind  of  property,  373  ；  directions 
for  preparing  mor^ftge  deed  of,  374 

As  TO  Estates  fob  Y«a&b  Absolute,  and  Estatbs  fob  Tbabs 

DBTBBMINABLB  ON  LITB8  ： 

proper  modes  of  aasarance  for  effecting  mortgage!  of,  374  ；  ho 冒 moit> 
gage  of,  by  way  of  assignment,  ought  to  Jw  penned,  376  ；  how, 
when  accomptnied  by  the  assigiimeot  of  a  policy  of  assnnmoe  npon 
one  of  the  liree  upon 冒 hoM  decease  the  term  is  detanninable,  378| 
877  ；  usual  coTenanta  contained  in,  377  ；  where  the  lenae  contains 
•  ooyensnt  or  proriBO  for  renewal^  377  ；  how  deec  shonld  be  penned 
where  the  mortage  it  effected  by  wty  of  nnderleaae,  878  ；  bow, 
where  the  lease  is  made  determinable  on  Htcs.  378;  how,  nhea 
mortgage  consists  of  an  equity  of  redemption  ODijr*  378  ；  where  the 
lease  contains  a  eorenant  or  proTiM  againit  assigning  or  under- 
letting without  licence,  379 

Ab  to  Copyholds  ： 

mortgages  of  copyholds  are  uraallj  effected  either  by  an  ictual  tar- 
render  or  by  b  simple  eoTenant  to  sumnder,  380;  cannot  be 
ereated  by  demi&e,  380;  •<WaotagM  of  an  actutl  rarrender  oTer  • 
mere  eofenant,  380;  ho 竇 ind  when  rarrender  Bhoald  be  made, 
380，  381 ； mortgage  co'enants  and  powen  of  sale  ure  asaallj  con- 
tiiaad  in  a  lepante  instrument  from  the  tomnder,  381 ； mort- 
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gagee  often  satisfied  to  rely  upon  a  mflre  ooTengat  to  rarmder' 
881 ； diepeDsing  with  mrender  iSTtts  considerable  expeim  to 
mortgagor,  how,  381 ； admission  to  mortgagee*!  nse  ^erailf 
delayed,  381,  382;  directions  for  preparing  deed  of  ooTenuit  to 
lecompany  sarrender,  382  ；  for  preparing  deed  of  defeamiM  when 
mortgigee  has  been  actuallf  admitted  tenant,  382,  383  ；  how  pn- 
pued  when  the  mortgage  rests  in  corenant  only;  how,  when  th« 
conditional  surrender  is  accompanied  by  a  bond,  3Si  ；  as  to  eqoi- 
table  mortgages  of;  (see  Equ&abU  Mortgage,) 

Ab  to  Mortoaobs  of  Stock  in  the  Funds  ： 
•took  in  the  public  fanas  not  often  made  the  sobjed;  of 
aeeohty,  380  ；  how  nsoallj  effected,  380  ；  how  the 
Btock  ought  to  be  made,  380,  881 ； mortmee  will  tuTe 
of  tale  without  any  express  words  to  th&t  effect,  387  ；  as 

gBges  of  lire  interests  in,  387  ；  directions  for  preparing  a   

of  a life  interest  in  stock, お 7，  388  ；  also  to  prepare  aaaiinee 
where  a  loan  oi， is  secured  by  a  mortgage  on  real  estate,  388  ；  ss 
to  mortffagee's  remedies  in  case  of  mortgagor's  default,  389, 
practioal  3Dgge8tion8  respectiii|(,  389  ；  how  assurance  ought  to  be 
penned  where  a  loan  of  stock  is  secured  bj  bond,  390 

Aa  to  Mobtoa<^e8  or  Bailwat  Sharks,  Shares  in  Caxals, 

Bridges,  &c.: 

ho 霤 mortKa^es  of  property  of  thie  description  are  nsaallj  effectad, 
390,  391 ； assnraDcee  by  way  ot,  are  generally  regniated  by  the 
respective  acta  of  Parliament  by  which  the  companies  are  incor- 

§ orated,  390  ；  deed  of  defeasance  should  accompany  assignment ひも 
90  ；  transfer  must  be  registered  in  the  books  of  the  company,  -390  ； 
importance  ot  mortga^'s  losing  no  time  in  registering  his  traoder, 
), 391 ； practical  directions  for  ooodncting  the  proceedings  iB« 
； direcuons  for  penning  deed  of  defetaaBce  to  aoeonpanj 
ifer,  391，  392;  on  what  ioatniment  the  aid  toiorem  atamp 
mnat  be  impressed,  392 

As  .TO  MORTOAOBS  BT  POBLIC  GOMFASIES: 

public  companies  how  authorized  to  borrow  money,  392  ；  as  to 
gft((M  of  turnpike  toUs,  392,  893;  as  to  railway  compaaics, 
§95  ；  of  the  estatos  and  loteresU  which  the  seYcnl moi ' 
take  in  the  nil  way  property,  394  ；  how  bonds  and  mortg 
by  oompAiiies  are  to  be  registered,  394;  how  transfei 
how  interest  on,  is  to  be  reserred,  894  ；  comi»By  empowered  to  fix 
ptiiod  for  repayment  of  monej  borrowed,  394  ；  how  and  in 曹 hat 
manner  notice  of  repayment  most  be  giwo,  395 

As  TO  MORTOAOIQB  OF  POUCIKS  OF  AsSTJRAIfCB  UTOF  LtVES,  DeBTS^ 

Bills  of  Exchanob,  Promissory  NoteSi  and  oraxa  Peb- 
soNAL  Skcctrities,  Judomknts,  and  Leoaci£8: 
practical  ot^emtloDs  as  to  the  eligibility  of  policies  of  amirance  on 
liTes  B8  mortgage  securities^  396  ；  mortgages  of,  liable  to  advabrtm 
•tamp  duty,  395,  396  ；  under  what  eircametanees  pcdioiM  of  i 
race  are  most  mqaentlj  adopted  as  mortgage  secnnciet, 

Sractioal  directions  Tor  preparing  mortgafe  of,  396;  m  to 
ebta,  396,  397  ；  direotioni  for  pepninff  mortgage  of 親 bond 
397  ；  aa  to  promissory  notes  and  bills  of  exebange,  397  ；  din 
for  pr8|NU3Dg  mortgage  o も 897,  398;  m  to  umple  ooatnct 
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398;  as  to  judgment  debts,  898;  as  to  legacies,  398,  399;  pre- 
cautions to  be  taken  bj  mortgagee's  solicitor  before  be  adrises  hii 
client  to  adyance  money  on  a legacy,  399  ；  directions  for  penning 
mortgage  of  a legacy,  4bO，  401 

As  TO  MoBTOAOBS  OF  Ihtbbbsts  IK  SmppiKO: 
mortgages  of  intemts  in  shipping,  how  regulatea,  401 ； as  to  form 
of  mortgage,  401, 402  ；  how  mortgage  should  be  framed  if  tiiere 
■re  mj  registered  incumbnooes,  402;  form  of,  may  be  altered 
according  to  circamsUmcea,  402  ；  bow  executed,  402  ；  importance 
of  getting  mortgage  registered  immediately  after  execution,  402: 
mortgages  of  interests  in  shipping  formerly  liable  to  be  defeated 
by  mortgagor's  bankruptcy,  402,  403  ；  of  the  interott  and  power  of 
disposition  wbich  mortgagee  acquires  in  mortgaged  property,  403  ； 
pNOwer  to  mortage  maj  he  conferred  by  oertificate,  403  ；  nqnui- 
tiona  for  granting  certificate,  403;  forms  of,  404;  power  of  com- 
missioners of  customs  in  caae  of  loss  of  certificate,  406,  406  ；  as  to 
roTocation  of  oertificate,  406  ；  proper  course  for  mortgagee's  soli- 
citor to  punne  where  the  ship  has  been  insured,  406  ；  propneij 
of  anthonEing  mortgagee  to  insure  where  no  assurance  nas  been 
preTiouslj  effected,  406  ；  as  to  mortgages  of  hoiuthold  ftmitore 
and  other  moveable  effects :  (see  Billt  of  Sals,) 

MOBTOAGE  MONET : 
forms  part  of  the  oonsidention  money  for  the  pnrchtM  of  an  equity 
of  rMemptioDf  and  upon  which  the  ad  valorem  dutj  will  be  payable 
accordingly,  565.  666;  expediency  of  employing  two  Mp«nto 
deeds  where  it  forma  po^  of  the  subject-matter  of  a  mazriAge 
settlement,  580 

MOBTGAQED  ESTATES :  :• 
practical  obeemtionB  aa  to  diipositions  of,  by  will,  761;  whether 
they  pass  under  a  general  dense  of  the  testator's  real  estates,  761 ； 
whether  included  under  the  deaoription  of  Becoritiea  for  money, 
771 ； directioDB  for  penning  deyues  of,  771 

MOBTGAGEE : 

oaonot  be  compelled,  until  he  it  paid  off,  to  produce  doenments  of 
title  relating  to  mortgaged  premises, 13:  as  to  judgment  and 
Crown  debts  against,  wbich  have  been  paid  off, 163  ；  enabled  to 
oonTey  under  a  trust  or  power  of  sale  without  the  mortgagor's  con- 
currence, 200;  may  be  authorized  to  distrain  for  interest,  344; 
unable  to  grant  leases  without  mortgagor's  concarrence.  356; 
second,  should  ascertain  nature  of  prior  wcoritj,  364  ；  should  (pie 
immediate  notice  to  first,  when,  365;  how  mortgaged  premuet 
Bhoald  be  limited  to,  when  the  asaannce  is  made  by  tenant  for 
life,  371 ； taking  the  assignment  of  a lease  will  render  himself 
liable  to  lessee's  covenants,  347  ；  but  not  if  he  takes  an  underlease, 
347,  348 :  under  what  circumstances  an  assignment  will  afford  mm 
•  preferable  assurance  to  an  underlease,  349  ；  in  mortgages  of  copy- 
holds, is  often  satisfied  to  rely  upon  mortgagor's  coveiiant  to  sur- 
render, 381 ； admiflsion  of,  generally  delayed,  eyen  when  sttrrender 
is  made  to  his  use,  381;  how  deed  of  defeattnce  ought  to  be  penned 
when  he  has  been  actually  tdmitted  tenant,  383  ；  of  stock,  has  a 
power  of  sale  conferred  upon  him  without  anj  expreM 曹 ords  to 
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thftt  effeet,  387;  m  to  the  interart  ttid  power  ha  ioqnirM  •«« 
prop^y  under  a-nortga^  of  sbareB  in  Bhippiog  interestt, 
propriety  of  bis  being  An^orised  to  insure  where  no  insmuM 
been  already  effected,  401 ； proper  steps  for  bim  to  tmke  to  wafer 
upon  himBelf  tbe  benefit  or  after  acquired  property  in  the  case  of  a 
mortgage  of  household  furoiture  or  other  moveaMes,  412；  by 
makiiiga  tniigfer  of  the  mortgafa  without  mortgagoi^s 
renoe,  will  render  himaeli  liable  lo  aeooont  for  rents  and 
tbe  premiMs^  425  ；  may,  by  his  owu  acts,  deprive  himaelf  of 
■iz  months'  interest  he  would  otberwiM  bo  entitled  to  in  i 
fiuence  of  mortgagor's  paying  off  mortgage  before  the  expinl 
' months'  notice,  438  ；  will  baye  no  claim  for  interest 
ider  of  aame,  438  ；  astohia  right  of  tacking  iBcaml 
' ; on  redemption  of  mortgage,  will  be  entitled  to  all 一一 
oj  him  in  respect  of  the  reconTeyaiice  of  mortgaged  pre- 
442  ；  representativee  of,  mav  be  oompelled  to  convey*  446  ； 
「  ooane  to  pnnue  where  he  dies  without  heirs,  or  leaTUig  an 
neir 冒 ho  ia  a  minor  or  a InnatM,  447 

BXKSDOES  OF, 為 OADTST  HOBTOAGOB  JJTD  pASTIBB  CLAJMSMO 
WUEft  HOC: 

of  the  Tuions  kinds  of  remedies  he  mty  resmrt  448  ；  as  to  the 
priority  and  tackinj;  of  iDcambranoes  by,  449 452  ；  how  he  may 
loM  hu  right  of  pnoritr,  460，  451 ； when  he  maj  gain  pnoritf  bjf 
poaMMion  of  the  title  aoeds,  461;  as  to  proeeedings  in  ejeeteent 
DT,  462,  463 }  in  wkoet  name  tbe  action  mnat  be  bttwfbt,  452, 
45 eoone  of  piooeedin^  in,  4^3  ；  eoone  of  prooeedinf  where 
he  ia  desirous  or  aettinff  into  the  receipt  of  the  rents  and  profits, 
453.  668,  659  ；  where  toe  tenants  hold  under  a letse  g 
to  tne  mortgage,  453;  where  the  tenants  hold  under li 
、 mbseauently  to  the  mortgas^e,  453,  454;  by  enteri 
receipt  of  the  rents  and  profits,  renders  himse な aeeoiu 
■tme  to  xnortoagor,  464;  mode  of  taking  aocomita  in  c 
is  entiUed  to  nis  oat  of  pocket  expenses  m  all  matters  reUtuig  to^ 
bat  nothing  for  his  troaole,  465  ；  expediency  of  his  being  utbo- 
riied  to  appoint  receiver ち when,  465  ；  coarse  of  proceedings  oC»  by 
letion  on  tne  morigtge  bond,  or  ooTenant  contained  in  the  mort- 
e  deed,  456;  writ  of  inqairr  in,  how  executed,  456;  his  pro- 
line at  law  does  not  depriTe  him  of  his  equitable  remedies,  4^  ； 
一 leraUy  advisable  for  him  to  proceed  at  law  in  the  first  isstasee, 
why,  456,  457  ；  cannot  compel  payment  from  mortgagee  unles  he 
can  reconTey  mortgaged  premises  and  deliter  up  titie  deeds,  457; 
08  to  the  remedies  of,  oy  foreclosure  (see  rbreclosyre)  ；  n  to 
remedies  of,  under  trusts  or  powers  of  sale,  464—466  ；  practical 

S^geations  with  mpect  to  the  exercise  of  trusts  and  powen  of 
e，  464;  ezpediencWof  giTinff  notice  to  mortgagor  prior  to 
exercising  power  of  sale;  465  ；  sale,  how  conducted,  46o  ；  seUiog 
under  trusto  or  power  of  sale,  cannot  be  compelled  to  enter  into 
eoTenantfl  for  title,  465  ；  as  to  the  manner  in  which  he  should 
apply  the  pnrcnase  moneys,  466;  as  to  attornments  made  by 
tenants  to,  558  ；  as  to  attornmentB  made  by  mortgagor,  569 

HOBTGAQOR: 

has  no  power  to  oomptl  moitngee  to  prodoee  title  deeds  so  limg  u 
tt^ park  of  th« mortgage  oebt  reroaioB  uopaid, 13;  Mto  jndfBiots 
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entered  up  against, 163  ；  mortgagee  can  convey  under  a  trust  or 
power  of  ule  without  his  eoncorrence,  200;  qualifications  of  the, 
to  exeeate  mortgage,  319;  not  in  all  cases  esseDtial  for  him  to 
hate  tn  estate  commensurate  with  the  interest  he  conveys,  320  ； 
expediency  of  giyiog  him  notice  preyiousl  j  to  exercising  any  of  the 
trusts  or  powers  of  sale  under  the  mortgage  deed,  348  ；  his  con- 
onrrenee  in  sale  under  the  powers  in  his  mortgage  deed  not  essentaal, 
when^  348  ；  directions  for  penning  clause  where  he  is  to  _ 
reduced  rate  of  interest  in  case  he  makes  punctual  payment.' 
for  penning  clause  when  he  is  to  hare  a  power  to  grant Ic 
856，  357  ；  npon  making  second  mortgage,  ought  to  gi?e  imnu 
notice  to  first  mortgagee,  why,  366  ；  how  transfer  of  moi  _ 
ottgbt  to  be  penned  when  he  is  not  a  concurring  party,  426  ；  Eow, 
when  he  concurs  in  the  assurance,  429  ；  steps  to  be  taken  by, 
vhen  desirotts  of  redeeming  his  mortgage,  435,  436  ；  how  right  of 
redemption  may  be  lost,  486  ；  how  barred  bj lapse  of  time,  437  ； 
how  lost  by  fnud  on  his  part,  437  ；  proper  course  to  take  to 
escape  paying  an  extra  amount  of  interest  on  redeemiag  inortga^e, 
437,  438|  441 ； entitled  to  have  title  deeds  deli?ered  np  to  him  on 
payment  of  principal,  interest,  and  costs,  442;  how  mort^ed 
premises  are  to  be  recoDTeyed  under  a  proTiso  empowering  him  to 
redeem  in  parcels,  44^  ；  generally  a  neoMsary  partf  to  a  bill  of 
foroeloflore,  4d8  ；  but  not  if  he  has  become  bankrupt  w  uudyent, 
469  ；  as  to  attornments  made  by,  to  mortgagee,  459 

HO&TMAIN:  (see  Cluaitable  Utet,) 

NAME: 

how  parties  ought  to  be  described  in  a  will  where  there  are  two  or 
more  of  the  same,  734,  736 

NiJIE  AND  ABMS : 
practical  obsenrations  upon  deTises  upon  condition  to  amiM  some 
partiealar,  841 ； directions  for  penning  clause  relating  to.  841 ； what 
mode  of  assumption  will  be  saificient  to  satiBiy  the  condiuon,  841 

NAVIGATION  SHAKES : 
at  to  mortgage  of :  (see  Raalway  8hare$.) 

NEMO  EST  HJBRES  VIVENTIS  i 
examples  of  exception  to  the  rule,  744 

NEGLIGENCE : 
■ohcitors  will  render  themselrM  liable  for  careless  management  of 
tneir  client's  basinets,  when :  (see  AttorneyJ)  Common  8tipnl»- 
tion  in  partnership  deeds  that  all  losaes  Butained  by,  most  be 
borne  by  the  defamting  partner,  668 

KEGOTIATION  ： 
propriety  of  ttipulating,  in  contract  or  conditions  of  sale,  that  it  U 
not  to  depriTo  tendor  of  his  right  to  rescind  contract,  39 

NEXT  OF  KIN : 
as  to  declarations  of  trust  in  fkyonr  of,  596  ；  what  cIam  of  persons 
will  be  comprehended  under  the  term,  696,  747;  husband  not 
included  aoder  the  term  of  wife's,  596;  asto  time  at  wkich  objects 


NOISOME  TRADES  :  (tee  Qfmtwe  Tradu.) 
NOTICE  ： 

pnctical  obtemtioni  mpeeting,  48,  49，  366,  366,  682  ；  to  agent, 
notice  to  principtl, 曹 hen,  48  ； irbere  original  mor^agee  is  not  « 
party  to  moit^e  of  equity  of  redemption,  mortgagee  thereof 
ihoiud  gire  him  immediate  notice,  why,  365  ；  mortgagor  of  equity 
of  redemption  should  give  prior  moitipigM  immeduto  notiee,  966  ； 
best  mode  of  gifiog,  366 

As  TO  PASnrKBSBIPS: 

where  it  is  to  dinolTe  the  partnership  under  a  power  iMUiad  for 
that  purpose  in  the  ptrtnenbip  deed,  682;  where  giTcn  of  intoD- 
lion  to  expel  |Nutner  for  breach  of  covenant,  683  ；  oi intentioii  to 
pQTcbaae  •  shtn  in  the  purtnenhip  on  disaolation  thereof,  682  ；  as 
to  genoalf  to  be  giTen  on  dissolution  of  pvtnenhip,  683 

NUNCUPATIVE  WILLS: 
annulled  by  Willi  Act, 1 Vict  c  26,  939 

OBJECTIONS  TO  TITLE: 
most  be  forwwded  within  appointed  time,  133;  eouw  Tcndoi^s  soli- 
citor should  idopt  in  answering,  134;  as  to  agreement  to  vaiTe, 
135 

OBLTTBRATION: 
in  t  will,  how  hi  a  rerocation,  361—363 

OFFENSIVE  TRADES : 
賣 hat  kinds  ox  business  are  lo  considered,  496  ；  direetiooi  for  penning 
eUosa  in  lease  for  proridiDg  againit  the  cairying  on  of,  upon 
demised  premises,  496,  497 

OFFICE  COPIES: 
of  proceeding!  in  report  office  exempt  from  new  oxx2«n  of  th«  Ooort 
of  Chancery,  86  ；  of  recorded  documents  reodTed  u  utSadnt^orj 
eiidenoe  by  ooaTeyancen,  when, 147 

OBNAHENTS  OF  THE  PERSON: 
what  artidee  will  be  included  under  a  beqneit  of,  768 

ORCHARD : 

bow  eoTenints  relttins  to  the  cultivation  oi,  ought  to  be  peniwd  in 
agricnltonl  leaieB,  630 

OPERATITE  WORDS : 
what  are  the  tunal,  inserted  in  a  conveyance  of  freehold  cttatea,  Sll ； 
object  01  maerting  the  words  bargain  and  sell  in  a  deed  of  rekMe, 


OPSBATIVE  WOB.'DS-'COiUinuecL 

213  ；  aa  to  the  operation  and  effect  of  thote,  genenllj  Inserted  in 
GonfeyanoM  to  purchasen,  213  ；  where  the  conTeyaaoe  u  bj  appoint- 
ment, 213,  214;  what  the  proper,  to  insert  in  a  disentailing 
asnmnoe,  214  ；  coarse  to  be  panued  with  respect  to,  where  there 
are  several  conTeying  parties,  214  ；  as  to  qualined  term'  sometimes 
annexed  to^  212  ；  impropriety  of  the  oommoa  practice  of  utiog  the 
DOSt  tense  in  isstrumenu  intended  to  have  a  present  operation, 
216  ；  what  are  the  proper,  to  insert  in  assignmenu  of  leaMhold 
property,  251 

OBDJSBS  IN  CHANCERY: 
practical  remarks  rekUTe  to  proceeding!  under,  307 — 312 

OUTGOINGS : 

how  clause  relating  to  payments  of,  ought  to  be  peimed  in  ooDditions 
of  sale,  60,  61 

OUTSTANDING  ESTATES : 
are  ineumbnuioes  which  are  matten  of  conTeyance  only, 17  ；  pro- 
priety of  getting  in  before  offering  property  for  sale,  when, 17， 
18;  now  ezpeiiMS  of  getting  in,  Bhoakl  be  proTided  lor  in  conditions 
of  sale,  46;  expediency  of  getting  in,  and  Testing  in  trustees  of 
mamage  settlement,  when,  579 

OUTSTANDING  DEBTS: 
as  to  stipulatioiu  and  proTirions  respecting,  commonly  inserted  in 
partnership  deedft,  6f  4，  677  ；  how  daaae  ought  to  be  penned  when 
tbey  are  to  be  gotten  in  by  a  collector,  677  ；  practical  suggestioDs 
as  to  the  proper  cUMificauon  of,  677  ；  how  shares  in,  are  generally 
tMigned  from  one  partner  to  another  upon  a  dimohuion  of  partner* 

FABCELS: 

how  conditions  of  aale  ought  to  be  peoned  where  there  is  any  doubt 
as  to  the  identity  of,  41 ； what  u  asually  considered  satisfactory 
endence  of  seiBin  ana  identity  of, 151 ； recitais  aometiines  intro- 
duoed  into  deeds  for  the  purpose  of  identifying,  208;  directions 
for  penning  cUaaes  of  this  Idnd,  217—220  ；  manner  in  which  they 
oagnt  to  be  aet  out  in  purchase  doea,  217  ；  will  pan  at  law  pre- 
cisely as  described,  217  ；  equity  will  rectify  errors  in  the  descrip- 
tion of,  when,  217  ；  description  of,  ought  to  eorretpond  with  that 
ooDtained  in  prior  deedB,  when,  217, 218 :  how  described  in  certain 
instances  of  cooTeyanoes  by  trustees  ana  morfcnffees,  218  ；  how, 
where  distinot,  are  held  anaer  different  titlM,  218;  best  mode  of 
arranging  the  desenption  of,  where  they  are  nomcroiis,  218,  219  ； 
as  to  the  amngemeDt  of  the  general  words  where  Bereral  distinct. 
m  aet  oat  in  distinct  schedoles,  219  ；  ho 賣, when  freehold  ana 


party  not  intended  to  pass  should  be  ezdadeid  firom,  220  ；  how  set 
oat  and  detcribod  in  auignments  of  leasehold  property.  251 ； direc- 

daiue  empowering  mortgagor  to  redeem  in,  2 


copyhold  lands  are  intermixed  together,  219  ；  how  portions  of  pro- 
Id  be  "  - 
一  a  oflc  _ 
tions  for  penning  clause  empowering  mortgagor  to  lideem  in,  245, 
413;  propriety  of  inaertiDg  clause  to  autkorife  mortga^r  to 
redeem  in, 冒 here  the  mortgage  aeonrity  consists  of  mixed  kinds  of 
property,  413  j  also  where  any  additional  property  has  been  added 
to 魏 moitgage  Monritir,  423  ；  how  they  oogbt  to  be  Nt  oat  in  a 
[f.  G. 一 vol. 11. J       4  u  67 
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deed  of  reoonveyanee  when  promiiet  tie  reeooTejred  in  ponatnee 
of  a  power  authorising  mortgi^r  to  redeem  in,  446  ；  ought  to  be 
described  with  equal  tocnncr  in  the  terms  of  granting  a lane,  a» 
in  conditions  for  the  sale  of  freehold  flstates,  487  ；  best  Bode  of 
setting  oat  deacriptioD  o も in  partiikn  de«lB,  647 

PABAPHEKNALIA: 
pnctical  saggmtioos  m  to  the  dUponl  of,  in  aepantkm  daeds,  613 

PAROL  EVIDENCE : 
IB  admiBsible  to  explain  an  emnre  in  a  wtU,  693 

PARTIES : 

to  a  deed,  as  to  the  order,  amngement,  and  deoeriptioB  of,  in  •  por* 
I  deed,  198—202;  Low  beat  diitingniiihed,  when  two  are  of  tbe 
le  name,  734 

PART  PERFORMANCE: 
will  take  a  case  oat  of  the  Statnte  of  Fimnds,  irhen,  92  ；  what  act  viH 
constitate  92，  93  ；  whether  payment  of  money  will  amount  to,  93 : 
act  amoanting  to,  binding  on  reproaeDtatives,  94  ；  equity  irill  not 
decree,  unlesa  the  terms  ofagxeement  can  be  flhoirn,  M 

PARTICULARS  OF  SALE: 
practical  directions  for  prepariog;,  25  ；  terms  of,  iocaptblt  of 
altered  or  varied  by  wor^  of  mouth,  25  ；  as  to  the  hesauiK  of, 
how  penned  when  the  propertT  is  sold  on  behalf  of  seTcsnl  disL_ 
parties,  2o;  how  parcel  shoula  be  deflcribed  in,  26 ；  importance 
an  accurate  description,  26  ；  misdescription  of,  or  ooDOtthneDt  of 
defects,  will  Titiate  sale,  when,  26;  may  b«  either  printed  or 
written,  26  ；  directions  for  preparing,  where  property  ii  sold  under 
a  decree  or  order  of  the  Court  of  Chanceir,  60;  in  sack  cases 
usually  prepared  by  plaintiff's  solicitor,  60  ； lio 曹 fi^cd*  lUowed, 
and  distributed,  60 

PAKTITION : 

as  to  stamp  doties  imposed  upon  deeds  of,  625;  pnetieal  observations 
respecting,  646—657  ；  practice  to  give  a  •urn  of  money  bj  waj  of 
equality  ot,  when  equal  lUlotmenta  of  the  land  caanot  etailj  be 
inade,  645 

Directions  fob  pbeparivg  Deeds  of,  645,  646: 
as  to  freehold  estatos,  645  ；  as  to  leasehold  and  copyhold  estates, 
645,  660  ；  as  to  the  proper  parties  to  deed  of,  646  ；  recitals 
in,  646，  647  ；  testatum  claose,  646,  647  ；  how  penned,  where  a 
8um  of  money  is  to  be  paid  by  way  of  equalitf  of  partition,  647  ； 
operatiTe  words,  647;  parcels,  647  ；  babendom  clause  and  dedira- 
tion  of  uses,  648  ；  how  limited,  in  the  case  of  a  married  womaoi., 
648  ；  as  to  the  expediency  of  limiting  dower  naea,  when,  618  ；  how 
bftbendum  cUues  ou^ht  to  be  pennea  in  cases  of  partition  between 
joint  tenants,  648,  6iD;  as  to  the  ooTenanto  in,  649;  u  to  ckiiae 
of  wamnty,  649,  650  ；  difUion  sometimes  effected  tliroiigh  a  eon- 
Teyance  made  to  a  mutual  tnutoe.  650  ；  as  to  partitions  between 
tenanu  in  tail,  650;  partitions  between  sevenl  partias,  «od  of 
diflferent  kinds  of  property,  mty  ba  all  contained  in  the  nme  in. 
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stniment,  661,  662;  hov  instnnnent  should  be  penned  where  an 
apportionment  of  rent  is  reqaired  in  respect  of  seToral  allotments, 

C0UR8K  OF  Prockbdiko  wherb  Partition  is  madb  undsb  a 

Decree  ob  Obdbb  of  the  Court  of  Chamgbrt: 
court  had  formerly  no  jurisdiction  to  decree,  of  oopjbolda,  653; 
essentiaU  to  support  bill  for,  653;  rait  in,  bow  oondacted,  653  ； 
commissioneK,  now  selected  and  appointed,  653 :  as  to  conduct  of 
oomminioD,  664,  655;  at  to  the  ailotment  of  Boares,  656,  656; 
best  00 one  to  panne  where  the  commimtODen  caonot  agree,  656  ； 
how  order  of  oonveyanee  is  obtained,  656;  practical  directions  for 
preparing,  666;  as  to  costs,  6^，  657;  general  rale  m  to  the  ciu- 
' tody  of  the  docmnenti  of  title,  657 


PARTNERSHIP  ACCOUNTS: 
M  to  the  mode  of  keeping :  (see  Partneruup  Deeds.) 


PABTyEBSHIF  ABTI( 
on ゆ t  to  contaiA  the  hf 
introdneed  into  the 
by  an  agreement  um 
is  intended  to  be 
673 


.£S: 

minnfcee  of  all  matters  detigned  to  be 
lership  deed,  659;  usually  entered  into 
land  only,  where  a  more  fonnal  instrument 
rardi  made,  659 ;  as  to  po 冒 an  to  amend, 


PARTNERSHIP  DEED: 
«i  to  stamp  duties  on,  625；  practical  directions  for  penning,  668— 
685;  nurtiQS,  669;  recitals,  659,  660;  of  agreement  for  partner- 
Bhip,  660  ；  as  to  commencement  and  duratioa  of  partnarship,  660， 
661 ； as  to  itfle  of  firm,  661 ； as  to  nature  and  place  of  basiness, 
661,  662;  as  to  the  capital  to  be  employed  in,  662, 668  ；  where  the 
capital  is  adfsiiced  in  unequal  proportions,  662  ；  where  stock  in 
trade  are  to  form  part  of  the  eapital, 662  ；  as  to  the  payment  of 
capital  into  bankei^s  bands,  662  ；  as  to  interest  on  capital  upon 
disMlotion  of  partnership,  663  ；  where  partner  adTinciDg  money 
on  aeoonnt  of  the  concern  is  to  receive  money  upon,  663  ；  where  a 
proportionate  return  of  premium  is  to  be  maae  in  case  of  a  falling 
off  of  boBioeM,  663;  as  to  profits  and  losses,  663;  proportions  in 
which  profits  and  losses  are  to  be  borne  ought  always  to  be  specified, 
663  ；  how  claiue  Bhoald  be  penned  where  a  specified  sum  is  allowed 
in  lien  of  sharing  profits,  664  ；  directions  for  setting  out  mode  in 
which  bBtinen  is  to  be  conducted,  664  ；  as  to  allowances  for  sub- 
fifltenoe  money,  664  ；  for  treating  cnstomera,  665  ；  as  to  rent  of 
premiBM  when  any  of  the  partners  are  to  resioe  thereon,  660  ；  as 
to  keeping  partoenhip  accounts,  666，  666,  669，  673,  675  ；  how 
instrameDt  is  commonly  penned  where  there  are  both  active  and 
i  dormant  partners,  665,  606  ；  as  to  the  conduct  of  partners  in  the 

}  maDagement  of  the  bnsiness,  666  ；  usual  stipnlation  a  inserted  where 

、  tbe  partners  are  attornejs  or  solicitors,  667;  bow  clauses  should  be 

penned  when  one  partionlar  partner  it  to  devote  more  of  his  time 
to  the  banness  than  the  rest,  667  ；  as  to  the  hiring  of  Mmnts, 
taking  apprentices,  &c  668  ;  as  to  loases  incurred  by  negligence, 
668;  as  to  paitnenhip  liabilities,  668;  as  to  dealings  on  account 
of  the  partnenhip,  668  ；  as  to  the  dUaolation  clauses,  669—671  ； 
^  4u2 
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PARTNERSHIP  DEED-eoniimud, 

where  retiring,  is  to  be  nftrieted  from  pnetinos  in  the  ttine  line 
of  bonneM,  670;  where  penonal  repretentfttiTes  of  a  deeesaed 
partoer  an  to  be  aathorized  to  dissolre  partoenhip,  and  tike  tibe 
sole  eonduct  of  the  bosineaa,  670;  when  either  party  is  to  be 
authorised  to  dispose  of  hit  share  in  the  bofineM,  670,  671 ； at  to 
expulsion  claoses,  671 ； where  expelled  partner  ia  to  be  prohibited 
from  carrying  on  bouness  in  the  aime  neighboorhood,  671 ； wbm 
retiring  partner  is  to  ceue  to  pnctiBe  in,  671,  672;  aa  to 
arbitration  cltoses,  672  ； liquidttea  dRniagea  daiue,  673  ；  as  to 
power  to  amend  articles,  673  ；  as  to  the  wmdiag-iip  and  adjnstmoit 
of  partneiBhip  accounts  on  a  dissolution,  673,  674  ；  iodemnitiet  to 
be  giren  by  partnen  to  each  other,  674,  676  ；  is  to  tiie  wtHmeat 
of  aceoants  where  partnership  is  diasolred  hj  &e  death  of  any  one 
of  the  partoers.  676;  where  oontinBiikg  partatn  are  to  eolleet 
outstanding  credits,  675;  irhere  business  u  to  be  camea  on  by 
sorviTing  partner  and  representatiTes  »f  deoeased  putser,  675; 
where  continmng  partnen  an  to  take  partnenhip  ttoek  at  a  valoa- 
tioD,  676  ；  where  partnenhip  stock  is  to  be  Tiloea  in  any  pcrtiealar 
manner,  676  ；  as  to  disposition  of  office  furniture,  on  deter* 
minatioD  of  partnenhip  Wween  attoroejB,  677  ；  where  oatstaadiss 
credits  are  to  be  gotten  in  by  a  collector,  677  ；  as  to  uooUectvd 
outstanding  credits,  677 

As  TO  Dbeds  madb  i>uriro  oairmvAivcB  op  Partnebsbip; 
directions  for  preparing  deed  when  a  third  partj  is  admitted  to  a 
partnership  firm,  678  ；  common  mode  of  prepanng,  678  ；  how  cos - 
rideration  in,  ought  to  be  expressed  to  be  paid  or  secoredf  678  ； 
where  incoming  partner  purchases  an  existing  partner's  sbaiv  in 
the  business,  678  ；  directions  for  preparing  deed  for  th«  exleoaon 
of  a  term  of  partnership,  679 

Deeds  osr  DttsoLunoH  of  Pabtnbbshtp: 

practical  directions  for  preparing,  679—683  ；  recitals  nguallj  eontaioed 
in,  679  ；  testatum  clauBO,  679，  680  ；  as  to  the  making  up  and  tdiMt- 
ment  of  accoanU,  G80  ；  as  to  the  assignment  and  diTinon  en  the 
partnerebip  credits,  680,  681 ； how,  where  a  reoeiTer  is  to  be 
appointed,  681 ； mode  by  which  partnenhip  credits  are  copmonly 
assigned  from  one  partner  to  anothte,  681 

PARTNERSHIP  STOCK : 
common  stipulation  iu  deedB  of  partD<»«hip  that  partnen  ahall  take 
at  a  Taluation,  676  ；  bb  to  the  mode  by  wmch  the  TaloadoD  is  to  be 
made,  676,  677 

PAYMENT  OF  MONEY: 
bow  costs  of  deducing  evidence  of,  should  be  provided  for,  in  conditioos 
of  Bale,  4^ ;  as  to  whether,  on  account  of  a  contract,  will  be  eoo- 
Bidered  so  far  a  part  performance  as  to  take  tha  case  out  of  tbe 
Statute  of  Fraads,  93,  94 

PEDIGREE : 
should  accompany  abstnoto  or  title,  when, 106 

PENAL  BENTS: 
practical  obsenrationa  respecting,  496  ；  not  Tiewed  in  the  light  of  t 
penally,  bat  as  the  Mtual  amount  ot  dunigw  fixed  bj  the  paitiv 
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for  the  breach,  497  ；  the  fall  amonnt  reooterable  by  action,  497  ； 
equity  will  not  reliere  attains"  497  ；  how  clause  Gontaining  reser- 
vation of,  ou ゆ t  to  be  penned,  524  ；  no  ad  valorem  duties  charge- 
able upon,  52i 

PENALTIES: 
for  offences  against  the  stamp  laws :  (see  Stamp  Ihaiea.) 

PER  CAPITA : 

practical  saf^gestioni  for  penning  cIaoms 賣 here  children  are  intended 
to  take,  739 

PEBSONAL  8CURITIE8 : 
tsBiiniment  of,  ought  to  be  aooompanied  by  power  of  attorney,  why, 

PER  STIRPES: 
expediency  of  stating,  in  bequests  in  fiToarof  the  children  of  different 
indiTiduaU,  whether  thej  are  to  take,  or  per  oqpita,  why,  739 

PIK  MONEY: 

how  allowances  by  wiy  of,  ought  to  be  proTided  for  in  marriage 
artiolM,  676 

POLICY  OF  A8SUBANGE: 
practical  suggestions  respecUDg  the  conditions  of  sale  of,  67;  aa  to 
the  eligioility  of,  as  a  mortgage  amarance,  39S;  mortgages  of, 
liable  to  ad  valorem  stamp  duties,  396  ；  in  what  mode  most 
commonly  used  as  a  mortgage  security,  396  ；  practical  BugRestions 
for  preparing  assignment  of  by  way  of  mortgage  Bocority,  396  ；  as 
to  toe  proper  stamp  dutiM  on,  622,  623,  in  notes 

POOR  BATES : 

are  not  included  in  a  ooTenantm  • lease  to  pay  taxev^Ol ； propriety 

POOB  RELATIONS : 
gifts  to,  how  construed,  749 

POM 請 8  FOB  CHILDREN: 
incambnnces  which  are  matter  of  title  only.  Suggestions  forpennin  g 
marriage  articles  respecting,  573  ；  for  teking  instructions  for  wills 
rdating  to,  729,  730  ；  how  fiu*  legacies  to  children  will  operate  bb 
a  ntisfactioQ  for,  776 :  directions  for  penning  clauses  for  raUing, 
824,  826，  889 — 891 

POST 冊 PTUL  SETTLEMENT: 
if  made  in  pnnnaace  of  ftrticles  entered  into  before  marriaffe,  will  be 
as  binding  as  if  executed  prior  to  such  marriaffe,  601 : aUter  where 
no  saoh  articles  have  been  entered  into,  or  the  aettlement  is  not 
" in  accordance  with  them,  601;  how  far  talid  as  tgainat 
iton,  601 ； Toid  as  against  sobaeqaent  purchasers  for  Taluable 
identioD,  601 ； if  mftde  in  pnniuince  of  a  decree  or  order  of 
一 )urt  of  Chaooerj,  will  be  as  binding  u  if  made  in  porsuance 
iclei  entered  into  before  the  marriage,  601, 602  ；  as  to  direc- 
tions  for  pnpaiiog :  (see  Vabmiaty  C&nv^tmoe.) 
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POST  OBIT  BONDS : 
practical  remarks  relatire  to,  417 419  ；  for  wLit  pnrpoaes  usually 
given,  417  ；  how  prepared,  when  giren  in  consideimtion  of  a  preeent 
paymenL  417  ；  where  a  warrant  of  attorney  is  giTen  by  wty  of  a 
collateral  Becarity,  418  ；  vhere  the  bond  is  giTon  to  lecnre  •  debt 
already  incurred,  418;  as  to  the  redemption  418,  419;  where 
the  bond  is  to  be  kept  sealed  up  until tne  decease  of  the  partj  npoo 
whose  death  it  is  to  become  payable,  419;  dities  of  obligor's  wli- 
citor  in  the  conduct  of  the  bosiness  connected  with,  419 

POWER: 

directions  as  to  the  manner  in  which  it  oaght  to  be  set  out  hi  abstnete 
of  title,  117;  as  to  the  execation  oi instnune&te  nude  under,  236 

Of  Appointment  ：  (see  AppouUmeni,  GMio^onos.) 

Up  Attornbt  :  (see  AUomejf,  Power が) 

To  CoMPoxTND  Debts  : 

ought  generally  to  be  inserted  when  debts  tre  atrigned  to  trustees 
upon  trust  to  collect,  581 ； also  in  aangiimenU  for  the  benefit  of 
creditors,  694  ；  uao  in  trusts  for  collecting  and  getting  in  of  the 
estate  under  a  will, 865 

Op  Lbasino  : 

bow  asuallj  penned  in  mortgage  assareneeB,  356 ^ 358  ；  when  resCTrei 
to  the  mortgagor,  356—358  ；  practical  obaeiratioiLs  reltting  to.  in 
marriage  articiet,  673  ；  as  to,  limited  in  marriage  setdements,  596  ； 
where  the  power  is  to  be  restricted  to  gnmtiiig  leases  in  poaseanon 
only,  696  ；  as  to  power  to  grant  renewali,  697  ；  as  to  building 
leases,  697  ；  as  to  mining  aetts  and  leases,  597,  894  ；  nnpoitant 
alterations  effected  in  thelaw  with  respect  to  granting  of  laues  oC 
settled  estate  by  recent  statutory  enactments,  892 — 894 

To  ENrRANCHMB  COPTHOLDBRS: 

directions  for  limitiog  clause  creating  power,  896 

Of  Sale,  Exchanob,  and  PARrmoir: 
directions  for  penning  clauses  relating  to,  895,  89 & 

To  CUT  DOWN  Timber: 
practical  remarks  and  suggestions  respecting,  898 

To  APPoiKT  Bailiffs,  Ageittb,  &e. ： 
directions  for  penning  clauses,  appointing,  897 

Of  Revocatiom": 

whether  reservation  of,  in  a  deed  of  Tolantarf  setUement,  vill 
render  the  instniment  testamentary  in  its  open"oii，  602—606 

Of  Salb:  (see  Sak.) 

To  CHAMOB  Tbustebs:  (sm  7Viif<ee#.) 

PREMIUM : 

as  to  arrangemeoU  respecting  the  retom  of  proportioDate  ptit,  m 
owe  of  a  fiOl  off  of  pftrtnenOiip  biuin«i6,  663 


INDEX. 

PBESENTMENT : 
of  surrender  of  copyholds,  when  and  how  to  be  made,  246  ；  import- 
ftnce  of  making  timely,  why,  246  ；  ought  to  correspond  with 
murender,  247  ；  when  it  may  be  amended,  247  ；  court  rolls  afford 
best  evidence  of,  247  ；  bat  are  not  the  only  evidences  of,  247 

PBITATE  CONTRACT: 
advantages  of  effecting  sales  by  way  of,  where  the  title  is  in  any- 
wise defectiye, 19;  directions  for  preparing  agreement  b?  sale  by, 
64—70  ；  as  to  sales  by,  under  oitlen  of  the  Court  of  Chance み， 
90,  91  ；  proper  coarse  to  be  adopted  by  a  party  desiroas  of  pur- 
chasing by,  91 

PBIORITY  IN  PAYMENT: 
first  mortoagee  will  obtain,  who,  without  notice  of  seoond  mortgage, 
makes  nirther  adTgnces  to  mortgagor,  449  ；  how  right  of,  may  be 
lost,  450,  451 ； when  one  mortgagee  will  obtain,  orer  another  by 
the  possession  of  the  title  deeds,  4d0;  as  to  the  priority  of  pay- 
ment of  legacies  ：  (see  LegcKtet,) 

PBOBATE: 

of  will  ought  to  be  abstracted,  when, 121 ； how  for  eTidenoe  of  fhe 
death  of  testator,  160：  copy  of  will  received  by  oonTeyancers  as 
aatisfactorr  evidence  of  the  will, 162  ；  beflt  eridence  of  will  in  cases, 
of  personalty, 153 

PRODUCTION  OP  DOCUMENTS : 
should  be  stated  in  conditions  of  sale  by  whom  the  expense  of,  is  to 
be  borne,  45 

PROFITS  AND  LOSSES  ：  (see  Pammhip  Deedt,) 
PBOQRESSIYE  DUTIES :  {we  Stan^  DuUea.) 

PROHIBITED  TKADES  ： 
practical  directions  for  penning  clauses  in  leases  relative  to  the 
carrying  on,  upon  demised  premises,  496—497 

PROMISSORY  NOTE : 
bow  agreement  ought  to  be  penned  where  payment  of  porofaase 
money  is  to  be  secured  by,  64  ；  capable  of  being  made  the  sobjeet 
of  a  mortgage  security,  397  ；  often  deposited  by  way  of  equitable 
mortgage,  937  ；  direcUona  for  prepanng  an  actual  mortgage  of, 
197 

PEOPERTY ； 

extent  and  Taloe  of,  should  be  ascertained  preyioudy  to  offering  it 
for  sale,  21 ; operation  of  the  term  upon  deyises  of  real  estate, 
785 

PROPERTY  AKD  INCOME  TAX : 
tenant  cannot  legally  indemnify  landlord  against  the  ptyment  of, 
492  ；  tenant  paying,  without  deducting  out  of  his  rent,  will  lose 
his  lien,  when,  492 

PBOTECTOR : 

where  there  is  an,!  to  a  Bettlement,  tenant  in  tail  cannot  bar  the 
entail  without  m  coiuent, 17  ；  conaent  of,  can  neither  be  oom- 

78 


INDEX. 


PBOTECTOR— «m<Mi««i. 

pelled  or  eontrolled, 17;  consent  of,  easentul  to  oonfer  a  titla« 
when,  202;  consent  of,  may  be  giren  either  in  deed  of  eooTej- 
ance  to  a  parchaaer  of  tenant  in  tail  or  by  a  distinct  instniBCBt, 
202  ；  practical  suggestions  respecting,  202 216;  when  he 
acquires  bis  office  by  Tirtne  of  a  prior  estate  in  the  entuled 
property  and  consents  to  bar  the  entail,  he  may  either  eonvey  or 
retain  toe  estate  he  himself  holds  in  the  premises,  217  ；  directums 
for  penning  the  disentailing  assurance  where  he  is  a  ocnuentiBg 
party,  256  ；  best  coarse  for  tenant  in  tail  to  oiinae  wh«D  de«iroBS 
of  alienating  the  property,  bat  unable  to  obtain  the  proteetor's 
consent  to  btr  the  entail,  257,  363  ；  bo 冒 diMDtailiiig  de«d  should 
be  penned  when  he  consents  to  the  disentailing  of  oopjiiold 
propertT,  259,  260》  pnetical  directions  for  the  appointmeot  U, 
820  ；  Wnat  estate  will  be  required  to  constitate,  820;  as  to  powers 
of,  in  respect  of  prior  ownership  in  the  lands,  823 

PUBLIC  COMPANIES: 
directions  for  penning  oonditions  of  sale  of  sharM  in,  68;  as  to 
mortgages  of  shares  in  (see  Mortgage  of  Raihoay  Shares^  ^>  ； 
u  to  mortgiges  by  public  companies  (see  Mortgage  bff  Ptmne 
CoMjpame<);  as  to  beqaeftts  ofsharet  in,  771 

PUBLIC  HOUSES: 
pnetical  Baggestion  lelatiTe  to  the  tenns  for  letting,  498 

PUFFERS: 

employment  of,  at  an  auction,  will  Titiate  eale,  when,  77， 168 

PURCHASE  DEED :  (see  Cbnveywicc.) 

PUBCHASE  MONEYS: 
how  claose  relating  to  payment  of  interest  upon,  ought  to  be  pensod, 
37  ；  time  and  mode  of  pajment  of,  lometiineB  arranged  m  coo- 
tract  or  condition'  of  safe,  64;  of  Tendor's  lien  on  property  sold 
by  him  for  bu  unpaid,  65,  66;  to  create  this  lien  tbe  propettr 
must  be  actually  oonTeyed,  65  ；  how  the  lien  for,  may  be  dertroyed, 
66;  as  to  arrangement  between  vendor  and  pnitbtser  where  tito 
time  of  parmoDt  of,  is  postponed,  67;  as  to  amngemratB  with 
respect  to  toe  inTestment  of,  oy  way  o【 indemnity,  where  the  title 
is  a  defective  or  doubtful  one,  67—70  ；  parchasen  exonentad 
from  seeing  to  tbe  application  of,  in  the  case  of  sales  of  letaehold 
property  by  execnton, 120  ；  bow  paid  where  salM  an  nude  n&der 
decrees  or  orders  of  the  Court  of  Chanoeiy,  176—181 ； to  wfaom 
it  ought  to  be  paid  in  the  caae  of  ordinary  sales*  243  ；  how.  where 
aerenl  parties  are  entitled  to  receWe  it,  243,  244;  should  be  paid 
in  nzict  accordance  with  tbe  terms  of  ihe  coninet,  244  ；  how  raid 
where  the  sale  is  by  assigDees  of  bankrupts  or  insolTentt*  244, 
245  ；  coane  to  be  panned  b?  Tendon  to  obtain,  246  ；  pnrdiasei'a 
right  to  tpply  in  diaobam  or  inoambnncei,  246  ；  amoant  of^  nvt 
be  truly  set  out  in  deed  of  oonTeyanee,  264^  penftlties  for  not 
setting  out  amouDt  trul み 264  ；  mortgap[e  debt  is  tratedMpntof, 
in  purchases  of  an  equitr  of  redemption,  and  ad  valorem  atunp 
duties  will  attach  acoorainglj.  265,  266;  Teodor  nur  rapport 
action  of  assumpsit  for,  vheii,  288—291 ； as  to  the  apphcttioii 
in  trwti  or  powers  of  nla  contained  in  a  mortgage  deed,  319 


INDEX. 

QUALITY  OF  ESTATE : 
defect  in,  will  afford  purohMer  sufficient  grounds  for  retdnding  his 
eontnct,  whfin, 136 

QUANTITY  OF  ESTATE : 
whether  deficiency  in  will  entitle  purchaser  to  mdnd  sale,  136— 
141 

QUARRIES :  • 
practical  obsemtions  rektiTe  to  the  granting  of  licences  and  aetto  to 
work,  540,  549 

QUASI  ENTAILS : 
practical  obserrations  upon,  813，  814  ；  direetionsfor  penning  olames 
for  creating,  813 

QUEEN  ANNE'S  BOUNTY : 
whether  bequests  to,  are  within  the  opentioa  of  the  Mortmain  Act, 
916 

QUIET  ENJOYMENT  ： 
practical  obsemtions  respecting  the  ooTenant  for.  231, 490  ；  will 
raise  no  implied  oovenant  that  lessor  will  rebuild  in  caM  demised 
premises  are  burnt  down,  490 

aniT  BENTS : 

' where  premises  are  subject  to,  it  should  be  so  stated,  and  the  amount 
set  out  in  partioolan  of  sale,  29 

BAILWAT  COMPANIES : 
observations  upon  mortgages  by :  (see  Mortgagea  hff  PvbHc  Com- 
paniea.) 

EAILWAY  SHARES  : 
sales  of,  are  not  witnin  the  fourth  saetion  of  the  Statute  of  Fraads, 
92;  as  to  equitable  mortgages  of,  by  depoeit  of  debentures,  326  ； 
- as  to  legal  mortgages  of:  (see  Marine  of  Raiboc^  Shares,} 

BATES  AND  TAXES : 
is  all  contracts  or  terms  for  letting  propertr  it  should  be  expressly 
stated  by  whom  they  are  to  be  p&id»  491 ； how  cUase  relating  to, 
ought  to  be  pennecf,  491 : direotions  for  penning  coTenant  in  lease 
where  they  are  to  be  paid  by  landlord,  527 

BEADY  MONEi  : 
what  moneys  will  be  comprehended  in  a  beqaest  of,  770  ；  the  word 
ready,  annexed  to  the  term  money,  mtricts  the  import  of  the 
latter  word,  770 

RECEIPT : 

memonuidum  of,  when  indorsed  on  purchase  or  mortgage  deeds, 
Bbottld  be  so  stated  in  abstract, 119  ；  practical  suggestions  as  to 
penning  the  claiue  authorizing  trustees  to  gWe,  so  as  to  operate  aa 
•n  effeetnal  diBchane,  698 
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RECEIYBB: 

how  appointment  of  ought  to  be  penacd,  389;  office  tnd  dniiM  of, 
456  ；  B8  to  the  appointmeDt  of,  for  the jpaipoM  of  the  winding-ttp 
and  adjnatment  of  partnership  tfiain,  681 

BECITALS  ： 

common  practice  to  inaert,  in  conditions  of  nie,  tiiatall  oonUioed  in 
ancient  deeds  shtll  be  deemed  sufficient  evidence  of  the  hct  therein 
recited,  42, 62  ；  how  far  evidence! 144  ； loss  of  tnemt  aangnments 
may  be  proved  by,  144;  bargain  and  sale  for  t  year  mij  be 
proved  by, 145  ；  practical  directions  for  penning,  204 ~~ 209  ；  what 
are  the  proper,  to  insert,  mast  depend  upon  the  state  of  the  title, 
204;  insertion  of,  not  bo  essential  wnere  the  porchuer  turn 
the  title  deeds  deh'ered  over  to  hioou  204  ；  eoBTeyanoa  bj 
appointment  should  oontun,  of  the  instrament  enttiBff  the  power, 
204,  205  ；  what  are  the  proper,  to  iotrodoce  where  there  are  anj 
ootstanding le^  estates,  205  ；  how,  where  trostea  are  coaeor- 
ring  pulies,  205,  206;  how,  where  tiie  consent  of  certain  pariaee 
U  required,  206  ；  order  in  which  they  ought  to  be  arranged  in  the 
deed,  206  ；  what  deeds  should  be  recited  as  principal,  and  vhit 
recited  deeds,  206  ；  distinctioii  between  a  recited  instrament 
its  effect,  206,  207;  when  it  will  be  better  to  redte  the 
created  by  the  terms  employed  than  the  words  in  themaelTea,  2< 
are  no  estoppel  except  as  between  the  partiaa  who  execute 
instrument  in  which  they  are  coniained,  207  ；  Mmetimes 
for  the  purpose  of  ideotifying  the  parcels,  208  ： 冒 h"  an 
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tenures  is  contained  in  the 
tamed  in  a  will  do  not  gen 
bequest,  791 ； ai to  the  ami 

Mortgage)  ；  as  to  leases  (see  Leases)  ；  as  to  mamue  ana  ottier 
settlements  (see  Mcrnage  SettlemmU,  Post  Ni^ptiaf  and  Vobm' 
tanf  Settlementt)  ；  as  to  separatioo  deeds  (see  Separatiom  DeedB)\ 
ai  to  appointmentB  (see  Appomimeni)  ；  as  to  partition  deodi  (see 
Partition)  ；  u  to  partnership  deeds :  (see  Partnsnk^.) 


BECONVEYANCE  OP  MORTGAGED  ESTATES : 
practical  observations  relating  to,  346,  442, 444，  447  ；  dtnetaons  far 
penning  proviso  for,  340  ；  memonndum  acknowledging  the  net ' 
of  principal  and  interest  will b«  as  effectual  as,  in  cum  otjnt 
Itages  by  demise,  443;  Tmoecessuj  in  mortgages  under  ~ 
Bailding  Societies  Acts,  444  ；  directions  for  peuning  d( 
where  only  a  portion  of  mort^piged  premises  are  recoDTeyi 
rest  having  been  preTiously  disposed  of,  444  ；  ho 冒， irbefe 
has  been  a  transfer  of  the  mortgage,  446 :  how,  when  the  pi 
and  mortgage  have  been  both  contained  in  the  sune  im 
446  ；  how,  when  the  mortgage  has  consisted  of  mixed  kindj  of 
property,  445  ；  where  the  mortgagor  is  empowered  to  redeem  in 
parcels,  445  ；  where  the  reconveyance  is  by  the  mort|igee*s  npn* 
BentfttiTes,  446  ；  where  the  mortgage  iff  of  a  chattel  mierast,  416; 
mortgagee*!  repreMntatives  may  oe  compelled  to  ooneur  in,  446: 
if  the  mortgage  was  of  freehold  property  his  real  and  panoou 
representatives  must  ooneur  in,  446  ；  ooarse  to  idopt  vbere  iDozt* 
gfuree  dies  without  an  heir,  or  where  the  heir  is  •  minor,  or  a 
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BECONVEYANCE  OP  MORTGAGED  ESTATES~co»«n ば 
lunatic,  447;  as  to  the  stamp  duties  on :  (aee  J3tanm  Duties  on 
necortveyanoe.) 

EECOYEBIES : 

how  exemplifioatioDs  o(  oaght  to  be  set  out  in  abstract,  113; 
exemplification  of  the  proper  proof  of  recoyery  ha?iDg  been  duly 

EEDDENDUM  CLAUSE : 
how  it  oaght  to  be  set  out  in  abstract  of,  116, 117  ；  pnetical  obeer- 
vations relating  to:  (see  Lease;  Minei.) 

KEBEMPTION  OF  M0HTGAG£8 : 
a» "  proceedings  by  mortgagor  for  the  purpose  of,  under  statute 
15  & 16  Yict  c  76，  436;  as  to  mortgagor's  right  of,  inde- 
-Bndentiy  of  the  act,  436,  437  ；  how  mortgagor  mar  be  bamd  of 
right  of,  bj lapse  of  time,  437;  how  be  may,  by  fraud  on 1^ 
■*  depme  himself  of  his  right  of.  437  ；  proper  course  for 
《agor,  who  is  desirous  of  redeeming,  to  punue,  437,  441 ； 
ier  an  offer  by  morteagor  to  pay  six  months'  interest  in 
Ivanoe  will  be  considered  sufficient  notice  of  his  intention  to 
>  how  mortgagor  may,  by  his  own  act,  depriye  him- 
self  of  the  benefit  of  his  notice  to  redeem,  437  ；  rale  with  respeot 
JP  notice  is  the  privilege  of  the  mortgagee  only,  437  ；  direc^OB 
for  peimuiff  form  of  notice  from  mortgagor  of  his  intention  to 
rjdeem,  441 ;  as  to  the  expediency  of  appointing  time  and  place 
？'  payment,  441 ； mortgagee  will  be  dejpriTed  of  all  claim  for 
interest  from  the  time  he  receWes  a legal  tender  of  bis  mortgage 
m?ney,  441 ； course  of  proceeding  to  be  adopted  by  mortgagor's 
solicitor  in  conducting  the  buaineas  of  the,  441,  442;  as  to  mort- 
gagor，8  right  to  the  redelivenr  of  the  title  deeds  upon,  442:  as  to 
moTtfSAgeej  costs  upon;  442；  steps  to  be  taken  by  mortsaffor'B 
■olicitor  after  approval  of  the  draft  of  reoonTeyanoe,  442 

BEFERENCE  OF  TITLE : 
modem  ooone  of  proceedings  with  iMpeet  to,  804 

REGISTER  COUNTY  ； 

i?，  faci  of  rpjistration  should  be  mentioned  in  ab- 
iSSffii;  167^  Pwc solicitor  where  the  purchased 

BEGISTERED  DEEDS : 

ャ*，1|0,,  be  treated  lui  sufficient  eridenoe  of  all  matters 
contained  in  the  registered  instruments^ 144 

BEGISTBATION  ： 
wh^t  is  the  pwper  eTideoce  of,  145;  necesaair  to  be  m»At^  .n 

fsM?=ir""  ^  き 7 よ i ぉュ II 

BELATIONS  ： 

what  ck^  of  penons  will  be  included  under  the  term  in  ■  wilL  7AtL 
ひ 9;  how  gifts  to  poor,  are  construed,  449;  hor,  wheti  S 
bequest iB  to  rektiont  of  a  particular  name,  761  ™ 


BSLBASB  ： 

It  oommon  law,  pnetloil  obiemtuof  nlatiTe  to, 188  ；  enoitiali 
to,  MA  mode  of  eo&Tejanoe, 188 

BELEASE8  OF  RIGHTS  AND  CLAIMS  •• 
g«D«nl  pnetical  obsemtions  respeetiiig,  667,  700—704  ；  n  to  righti 
of  way,  pnetiCBl  obwmtioni  mpectiiig,  £67  ；  direetiont  for 
penning  a  fonn  of,  667  ；  m  to,  from  kgateeB  to  ezseatocs  tad 
trustee^  700—704 

As  TO  EXBGUTOBS: 

how  simple  forms 
how,  where  te" 
are  dineted  to 
rwiduiry  ettat 


indemnity  to 
claims  maj  be 


f,  from  legatee  toezeestor,  may  be  penned,  700; 
d legatees  ooneur,  700,  701 ； when  the  legaaa 
e  pud  at  a  Aitare  period,  701 ; as  to,  for  tht 
701 ； directioiit  for  penninff  elaom  of^  as  sn 
！ nton  where  there  U  •  prootbility  that  fatnn 
le  upon  the  tettotoi^t  Mttte,  701 


As  TO  Trustsbb: 

directions  for  penmng  relMaes  to,  703 
Bt  Ward  to  Ouardiajt: 

how  deed  of  relnte  from,  ought  to  be  penned,  703  ；  bov,  where 
ditpntedacooiints  bare  been  adjusted  aodptid,  70^  7(H 

Ai  TO,  BBTWBm  Pabthbbs  nf  Trade: 
nsaal  pnotiee  with  respect  to  matnal  releaMs  tnm  paitnen  to  ctdi 
other,  upon  a  diMolotion  of  the  putoenhip,  70i 

F&ox  Grbditobs  to  Dbbtor: 

directions  for  preparing  deed  from  crediton  to  deMor  who  has  con- 


irections  tor  preptnng  de 
poanded  with  taem,  704 


BEMAIKDEB  MAIT: 
is  not  a  peccmry  partj  to  t  foreelorare  bill  where 
tenint  in  tail  nDder  a  protected  settlement,  469  ；  bat 
it  a  protected  uttlement  he  will  beoome  a  neeemrjr 
jj^ 曹" Biortgigor  Uldng  — —  一 


BENEWAL  OP  LEASES : 
in  the  eaie  of  leasee  detenninable  npoo  Ufw,  impottuoe  of 
taining  whethor  there  are  any  ooTenanti  for, 16  ；  obwmttioiH 
upon  the  oonitrnetion  of  ooTenants  for, 16，  498;  how  tenu  of 
letting  should  be  penned  where  the 1mm  is  intended  to  ecmtaiii 
OQffflDinU  for,  408,  499 
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EENTCHARGE : 
an  incumbrance  which  is  matter  of  title, 16;  as  to  evidence  of  the 
payment  of, 151 ； practical  observations  relating  to :  (see  Annuity. ) 

BEPAIRS  : 

contract  or  terms  for  letting  premiaes  should  alwars  specify  the 
manner  in  which  they  are  to  be  maintained,  492;  also,  what 
portions  are  to  be  maintained  by  landlord  and  what  by  tenant, 
492,  49 ォ； with  few  exceptions,  in  the  absence  of  any  express 
Btipulation,  the  burthen  of,  falls  upon  the  teDant,  498  ；  practical 
sugeestioDB  relative  to  the  clause  for  reserving  right  of  entry  to 
landlord  for  the  purpose  of  Tiewing  the  coDcfition  of,  528  ；  it 
shoald  be  expressly  stated  by  whom  they  are  to  be  maintained  in 
all  grants  oi  rights  of  way,  564,  665 

KEQUISITIONS  OF  TITLE : 
practical  obser ず ationB  relative  to,  130， 131 

RESCINDING  CONTRACT : 
directions  for  penning  clauses  relative  to,  49  ；  where  vendor  is  to 
have  a  power  of,  in  case  purchaser  raises  any  objections  or  reqai- 
sitions  to  the  title  the  former  is  unable  to  remove,  or  onwilling  to 
complT  with,  49,  60  ；  practical  obserrations  upon  the  advanta es 
a  vendor  may  derive  trom  resexriDg  to  himself  a  power  of  this 
nature,  60, 134;  inadecmacj  of  pnce  will  not  generally  afford 
sufficient  ground  for,  167, 168  ；  usual  groands  set  up  by  vendor 
for, 169  ；  proper  course  for  purchaser's  solicitor  to  panne  where 
bis  client  is  desirous  of, 170  ；  how  right  of,  may  be  lost  by  sub> 
' sequent  acquieiicence, 172  ；  as  to  the  costs  in  cases  of,  172, 173  ；  as 
to  the  right  of,  by  purchasers  in  sales  under  proceedings  in 
Chancery  where  there  is  any  error  in  the  decree, 173 

BESIDUE  ： 

what 賣 ill  be  included  under  a  general  bequest  of,  777;  may ト e 
restricted  to  some  particular  portions  of  testator's  estate,  778; 
practical  directions  for  penning  clause  bequeathing,  where  the 
executors  are  designed  to  take  it  beneficially,  777,  778  ；  necessity 
of  expressly  stating  that  the  executors  are  to  taie  for  their  own 
benefit  whenerer  it  u  so  intended,  778,  779 

EESIDUAKT  CLAUSE: 
effect  of,  upon  doTiaes  of  real  estate,  778  ；  directions  for  penning, 
778 

RESERVATIONS:  (tee ExcqfUont.) 
KESEBVED  BIGHTS :  (see  Rightt  Reterved.) 
BBVEBSION : 

BuggestiooB  relatite  to  framing  tlie  parUculan  in  the  case  of  sale 
of,  35 

BEVEBSION  CLAUSE: 
practical  obterrations  upon,  221 ； more  of  a  formal,  than  an  essential 
pftrt  of  a  conyeyance,  221 ； more  (Veqaently  omitted  than  inserted 
in  modem  coiiTeyances,  221 : ooght  always  to  be  omitted  in  leases, 
613 
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REVERSIONARY  INTEBESTS  •• 
practical  airectiooa  for  penning  conditions  relating  to  tbe  sale  oC 
67  ；  directions  for  penning  mortgage  of  (see  Mortgage  of  Comttn- 
geni  and  Beverncmary  IrUeretU)  ；  of  muried  women,  in  cfaatu:, 
personal,  cannot  be  assigned  so  as  to  be  binding  on  her  in  cax 
she  surriTos  her  hiuband,  318;  aliter  in  the  cue  of  her  chattel 
real, 318 

REVOCATION  : 
power  of,  will  Titiate  marriage  tettlement,  wheo,  5io;  ressrrmticni 
of  power  of,  to  ^raDtor  of  a  volunUrj  settlement,  does  not  render 
it  testamentarj  m  its  operations,  602—60.5  ；  pnctical  obserradc'Sa 
and  suggestions  relative  to  the  reservation  or  power  oi,  in  instra- 
menta  of  appointment,  643  ；  of  wills:  (see  Wills.) 

RIGHT  OF  ENTRY  : 
as  to  tbe  reservation  of,  in  leases,  616,  531 ； for  landlord  to  examic ぞ 
the  state  of  tbe  repairs,  516  ；  to  prepare  land  for  tslisge  in  U»t 
year  of  term,  531 

EIGHT  OF  WAY  ： 
directions  as  to  the  penning  of  oonditioiu  of  sale  where  Tcudor 
intends  to  reserre  any  rights  of  this  kind,  488;  general  pimctica] 
remark き relative  to  the  reaerTation  of,  448,  449，  516,  6^；  hov 
to  be  reserred  upon  a  clause  of  the  premises  through  which  it  is  to 
run,  611；  mode  in  which  the,  is  usually  granted,  563;  prophetj 
of  restricting  where  the  grant  is  intended  to  operate  ss  a  ooTeoant 
ruDning  with  the  land.  663,  564;  particalan  to  be  attended  to  in 
granting,  564  ；  ezpeaiency  of  stetiog  expressly  by  wham  the 
repairs  of  the  way  are  to  be  mAintained,  664, 666  ；  enrious  points 
relating  to,  lately  discuBsed,  565  ；  where  the  right  of  soil, la  well ta 
the  right  of  way  is  granted,  565  ；  reeerrations  and  poven  usually 
limited  to  grantors  of,  566;  how  cUom  ought  to  be  penned  wbere 
the  exercise  of  tbe  right  it  to  be  confined  to  the  g^tees  only,  666  ； 
how,  where  the  granl  is  to  be  £ree  from  all  restdctioo^  566  ；  as  to 
releases  of,  566,  567 

SALE: 

duties  of  Boiiciton  in  the  oondaet  of  ：  (lee  Attorney,) 

CoNDrnons  of:  (see  Condktona  <^ SaleJ) 

Undbr  Decrees  or  Obdsbb  of  thb  Court  of  Ghascbbt:  (see 

Ikcree.) 

Power  of: 

practical  obserrations  respecting,  347, 465  ；  diatxnctioD  between  th« 

operation  of,  and  trusts  for,  347,  348  ；  diroetioas  for  pemiag 

cuuBes  relating  to,  348  ；  mortgagee  may  ezecnte  eitber  with  or 

without  mortgagee's  concamnce,  348:  mortgagor  eamiot  be  con- 

pelled  to  concur  in,  348  ；  parchaaer  nas  no  right  to  insiit  npOD 

such  coDcurrenoe,  348,  349  ；  unfounded  objections  tometincs 

raised  to  havinfl^  it  annexed  to  a  mortgage  in  fee,  349  ；  aatothe 

expediency  of  limiting  tbe  exercise  of,  to  the  personal  rapnHD- 

tatiTe  of  the  donee  of  the  power,  why,  349 ;  m  to  the  appucitioB 
so 


INDEX 


SkLE—contimied. 

of  the  purchase  moneys,  349  ；  does  not  debar  a  mortgagee  of  his 
remedy  by  foreclosare,  550  ；  practical  soggestions  with  respect  to 
the  exercise  of,  under  a  mortgage  deed,  464,  465 

As  TO  Wills: 

propriety  of  expressly  extending  the  exercise  of  the  "power  to  the 
persoDal  representativefl  of  the  snrriviDg  donee,  862  ；  executors, 
although  renouncing,  may,  neTertheless,  exercise  a  power  of  sale 
limited  to  them  by  the  will, 862  ；  directions  for  penning  clause 
of  indemnitj  to  parchasers,  863,  864  ；  directions  for  penning 
clauses  relating  to,  and  of,  partition  and  exchange,  895 

Trusts  for: 

distinction  between,  and  powers  of  sale  when  better  to  a  mortgage 
Becurity  than  a  power  of,  347  ；  practical  observations  and  saggei- 
tions  with  respect  to  the  exercise  of,  under  a  mortgage  deed,  464  ； 
as  limitations  upon  trusts  for,  in  marriage  settlements,  592  ；  as 
to  com  position  deeds:  (see  CompotUion  Deeds,) 

As  TO  Wills  ： 

how  the  estate  should  be  limited  to  the  trustees,  862  ；  propriety  of 
extending  the  trusts  to  the  personal  representatives  of  the  sur- 
Tiving  trustee,  862;  practical  directions  for  penning  clauses  of 
trusts  for,  863 

SATISFACTION: 
accord  and,  may  be  used  as  a  defence  to  an  action  for  breach  of 
contract,  291 ； when  the  bcquost  of  a legacy  will  operate  by  way 
of,  of  a  debt  owing  from  testator  to  hi き legatee,  773—776  ；  how 
far  such  a  bequest  will  operate  as,  of  a  child's  portion,  77'5 

SATISFIED  TEBMS :  (see  Cester  oj  Terms.) 

SEAMEN : 

in  the  navy,  evidence  to  prove  the  death  of, 150 

SECURITIES  ： 
what  kind  of  instrnments  will  bo  included  under  that  term,  7 

SECURITIES  FOR  MONEY  ：  ' 
various  kinds  of  instruments  employed  as,  312，  313  ；  when  included 

in  a  marriage  Bettlement,  Bometimes  renders  two  distinct  deeds 

necessary,  why,  680—585  ；  what  things  will  pass  under  the  term, 
. 770  ；  whether  a  mortgage  in  fee  will  pass  under  that  description, 

770,  771 ； practical  directions  for  penning  ckuses  relative  to  the 

beqaeets  of,  771 

SEISIN: 

as  to  liTery  of:  (see  lAvertf  of  Seum) :  what  is  the  proper  eTidence 
to  show, 124 

SEPARATE  MAINTENANCE :  (see  Separation  Deeds.) 

SEPARATE  USE: 
practical  observations  upon  limitations  to,  for  the  benefit  of  married 
women,  677 一 593,  882,  883  ；    practical  directions  for  penuins 
clause  containiDg  limitations  to,  where  real  prop«ity  is  intended 
81  4x2 
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SEPARATE  VSE—contmuecL 

to  be  to  settled,  592,  593,  882;  how  limitations  ought  to  be 
penned  when  property  is  intended  to  be  settled  upon  analieoable 
trusts  for,  593,  594  ；  as  to  restriction  against  alieoatioo,  693, 
883  ；  only  operative  so  long  as  the  coverture  eDdnrtt,  when,  ； 
directions  for  penning  trusts  for,  where  the  married  women  is 
designed  to  bate  an  absolute  power  of  dtspontion  orcr  the  propertj 
where  it  consists  of  real  estate,  882  ；  also,  where  it  rei&tes  to 
personal  property,  882,  883;  as  to  limitations  for  the  benefit 
daoghten,  882 

SEPARATION  DEEDS  ： 
practical  oWrrations  respecting,  609  ；  how  instnunent  ought  to  be 
penned,  609,  621 ； husband  entering  into,  should  be  indemnified 
agaiost  his  wife's  debits  609，  610;  objects  to  be  embraced  bj,  610  ； 
who  are  the  proper  parties  to,  611 ; u  to  ncitals,  611  ；  operatiTe 
part  of  the  aeed,  612  ；  testatum  cUuse  by  which  lepantioii  is 
effected!  hasband  coYeoantiDR  to  live  separate  from  his  wife,  612  ； 
as  to  wife's  paraphernalia,  612  ；  as  to  her  fatnre  property,  612, 
613  ；  as  to  tue  allowance  for  her  separate  maintentoee,  613；  how 
clauses  ought  to  be  penned  where  the  provision  for  wife's  separate 
mainteoaace  is  to  be  aDuatt^  charged  upon  real  estate,  613  ；  how, 
when  charged  upon  stock  m  the  fiinds,  614  ；  ho 冒, where  a  sum 
of  money  is  to  be  paid  into  the  hands  of  tnistees,  to  be  io Tested 
for  wife  8  separate  maintenance,  614;  ho，，  where  the  chuge  for 
maintenance  is  made  on  mixed  kiods  of  property,  614  ；  how  deed 
should  be  penned  where  aoy  portion  of  the  wife's  property  is 
settled  for  the  separate  maintenance  of  the  husbtnd,  615  ；  bow. 


her  supporting  the  children  of  the  marriage,  615  ；  as  to  restrictions 


616；  as  to  the  corenaots  oommonlj  entered  into  by  hnsbuid, 
616 ;  as  to  liqaidated  damages  clause,  617  ；  as  to  proviso  for  deter- 
mining settlement  in  case  wife  shall  commit  adultery,  617  ；  u  to 

Sower  of  changing  trustees,  617  ；  by  what  act  deed  may  be  avoided, 
17,  618;  ,88  to  settlements  of  this  kind  between  ptrties  who  have 
cohabited  'together,  but  have  never  been  lavfally  married  to  etch 
other,  618;  distinction  between  securities  given  in  eodsidention 
of  future  or  past  illicit  cohabitation,  818  ；  bow  far  eqaitr  will 
refuse  to  assist  a  woman  claiming  under,  on  the  ground  of  obligor 
being  a  married  man,  619  ；  when  any  fraud  has  been  practised 
upon  a  woxnflD,  equity  will  assist  ber， ぬ 0  ；  bonds  giren  for  asj 
01  the  aboTe  purposes  are  treated  as  folantary,  and  postponed  in 
favour  of  creditors,  but  not  of  lefcatees,  620  ；  directions  for  pea- 
ning  bonds  of  the  above  kind,  620;  how,  wbere  the  proTuion  is 
Dy  way  of  covenaot,  621 ； how,  where  a  pro?isioQ  is  at  the  nme 
time  made  for  natural  children,  621 

SERVANTS : 

obsemtion き as  to  the  hiring  and  discharge  of,  in  ptitoeRhip  deeds, 
667,  668;  what  class  of  penoDS  wiU  b«  inoladed  ooder  that 
description  in  a  will, 754 

SETTLEMENT :  (see  Marriage  Settlement,  Volwaarw  StitlemeML) 
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SEWERS  RATE : 
what  terms  are  necessary  to  comprise  a  coTenant  to  pay,  492  ；  not 
comprised  in  a  covenant  to  pay  rates,  492  ；  will  be  included  under 
the  term  "  outgoing,"  sembla,  492  ；  the  word  "  scot,"  consiciered 
applicable  to,  when,  492;  practical  suggestion  for  penning  clauses 
relating  to,  492 

8HELLETS  CASE : 
practical  obsenrations  upon,  and  general  outline  of,  the  rule  in,  779 
一 808  ；  application  of  the  rule  as  to  equitable  estate',  805,  S06  ； 
u  to  copyholds,  808  ；  as  to  leasehold  property,  807，  808 

SHIFTING  CLAUSES : 
inquiries  to  be  made  of  testator  when  he  is  desirous  of  inserting  any 
m  his  will,  727  ' 

SHIPPING : 

practical  directions  for  penning  conditions  for  the  sale  of  interests  Id, 
58  ；  stipulation  that  vessel  shall  be  taken  with  all  her  faults,  how 
far  binding  on  purchaser,  58;  how  clause  for  rescinding  contract 
should  be  penned  in  case  parties  fail  to  comply  with  th»*  terms  of 
the  contract,  69;  as  to  mortgages  of  interests  in :  (see  Mortgage.) 

SIGNATUBE  OF  INSTRUMENTS  ： 

As  TO  AORKEMENTS: 

practical  obseiratioos  relatWe  to,  91， 97; irhat  will  amount  to  a 
valid,  97,  98  ；  by  agent  binding  on  principal,  98  ；  when  eignin as 
a  witness  will  be  construed  a  safiicient,  9S  ；  contract  will  be 
binding  on  the  party  who  signs  it  although  not  signed  .by  the 
other  contracting  party,  59 

As  TO  Deeds: 

not  essential  to  a  deed  of  conveyance,  236;  Statute  of  Frauds 
requiring  signature  relates  only  to  mere  aKreemontf,  or  such  other 
iiistruments  as  arc  unattended  with  the  solemnities  of  a  deed,  236; 
bat  when  a  deed  is  executed  in  exerciie  of  a  power  which  pre- 
ecribcB  signing,  the  terms  of  the  power  must,  in  that  respect,  be 
complied  with,  otherwise  nothing  will  pass  under  it,  236 

As  TO  Wiu-s: 

as  to  the  testator's  signature,  936  ；  whether  stamping  will  amount 
to  a  sufficient,  938;  signature  by  a  third  person  when  valid,  939； 
important  alteratioDs  effected  in  the  law  with  respect  to,  by  Wills 
Act, 1 Vict  c.  26,  as  also  by  act 15  Vict.  c.  26，  939  ；  signature  by 
a  third  party,  by  testator's  direction,  sufiicieilt,  940  ；  whether  a 
Sttbseqaent  recosnition  of,  by  testator,  will  suffice,  940,  941 ； as  to 
the  signatttie  of  the  witnesses,  941, 942 

SHOPMEN  ： 

bow  stipulations  with  respect  to  the  haying  control  oyer,  and  dis- 
charge of,  are  generally  arranged  in  partnenhip  deeds,  667 

SIMPLE  CONTRACT  DEBTS : 
may  be  assigned  by  way  of  mortgage  aecnrity,  316  ；  practical  direc- 
tions for  preparing  the  assuraDce,  398  ；  expediency  of  giving 
immediate  notice  of  mortgage  to  debtors,  398 
M  4x3 
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SLANDER  OF  TITLE : 
action  will  lie  for,  when,  77  ；  requisites  to  rapport,  202 

SOLDIERS : 
evidence  of  the  death  of, 150 

SOLICITOR :  (see  AUomt^.') 
SONS: 

how  clauses  ought  to  be  penned  in  settlement  where  settled  property 
is  to  be  entailed  on  all  settlor's  bods,  so  that  those  of 裏 rotore 
marriage  are  to  be  preferred  before  daughters  of  marriage  contem- 
plated, 589  ；  in  the  ordinary  signification  of  the  term  is  a  word  of 
purcbaie,  809  ；  maj  be  conatraed  as  a  word  of  limiution,  when, 
810 

SPECIAL  ACTION : 
曹 ill  lie  for  breach  of  contract,  when,  295  ；  course  of  proceedings  in, 

295—298 

SPECIAL  CASE : 
as  to  proceeding  in,  under  statute 13  & 14  Vict  e.  36  ：  (see  Brtaek 
of  Contract^  Bemediu  in  Equity,) 

SPECIFIC  PERFORMANCE  : 
of  contract,  practical  obseryations  relating  to,  136—141 ； may  be 
decreed  with  compensation,  when,  136;  as  to,  «  bere  oompenatioii 
is  to  be  made  for  defect  in  qoantity, 136  ；  where  for  qiulitj  of 
estate,  136—139  ；  general  rules  aa  to, 137  ；  exception も 136,  137, 
139;  vendor,  generally  speaking,  has  no  right  to  demand,  1S6; 
nnder  what  circumstances  he  ma!  eDforce«  with  eompeotttioii, 
139,  140;  as  to  course  of  proceeding  under  Common 1a 冒 Pro- 
cedure Act.  to  enforce,  293, 300;  as  to  proceeding  for  in  equity  ： 
(see  Breach  of  Contract.) 

SPOILED  STAMPS : 
proper  coarse  to  adopt  to  obtain  aDowanoe  for,  281—285 

SPORTING  ： 
directious  for  penning  reiemtion  oi  nght  of,  489, 516 

STAMP  DUTIES : 
origin  of,  upon  the  conrejance  and  truyifer  of  real  propertj,  262  ； 
amount  of,  how  regulated,  263  ；  scale  of  old  and  new  autiet,  263; 
Tarioas  modes  of  conveyance  liable  to,  264;  penalties  for  not 
truly  setting  out  amount  of  consideration  money  in  d«ed  of  eon - 
Teyance,  264  ；  no  penalty  will  be  incurred  on  acooiint  of,  when 
the  sum  actiuuly  paid  is  truly  set  out,  264  ；  how  imposed  upon  the 

Surchase  money  of  an  equity  of  redemption,  265  ；  no  ad  vahrmt 
uties  payable  on  a  mere  nominal  oonsidention,  266;  ho 冒 ehii^ 
able  waere  the  consideration  for  the  parchase  is  a&  annvity  or 
rentcharge,  266  ；  no  ad  valorem  duties  chargeable  on  a  coTeotat 
to  lay  oat  money  in  baildings  or  improTements,  267  ；  property 
Bold  by  sheriffs,  and  ooDveyanoes  from  aMignees  of  bukrupti 
liable  to,  in  the  same  manner  as  apon  ordinary  sales.  267  ；  how 
payable  where  Iinds  are  contractod  to  be  pnrehMea  bj  aerenl 
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STAMP  DITTIES— cofrfmtied 

parties,  267，  268;  how,  where  MTeral  parties  aell  at  distinct 
prices,  268;  as  to  snb-salet,  268  ；  as  to  sab- purchases,  268  ；  what 
penonB  are  to  be  deemed  purohasen  and  sellers,  269  ；  additional 
charged  where  the  iDstrament  contains  anything  beyond  the  mere 
conveyance,  269;  additional  duties  on  conyeyance  of  freehold 
estates  aoolisbed,  267  ；  duties  payable  where  the  eoosidentioii  is 
a  transfer  of  stock,  mortgage,  jadgment,  or  debenture,  269  ；  as  to 
ezcbaoges,  270  ；  power  of  attorney,  270  ；  none  payable  on  revoca- 
tioD  of  powers  of  attorney,  270  ；  or  on  attornments,  270  ；  ad 
wUarem  will  not  attach  unless  the  instrament  operates  by  way  of 
conreyance,  when,  271 ； or  unless  there  is  an  actoal  sale,  272; 
deeds  by  way  of  family  settlement  not  tiewed  in  the  light  of  sales 
with  respect  to,  27 も as  to  deeds  of  coTenant,  272  ；  progreasiTe 
duties,  272  ；  in  what  cases  not  chargeable,  273  ；  statutory  enact- 
meDts  for  the  remofal  of  doubts  respecting,  273,  274 

As  TO  COPTHOLDS: 

how  chaiveable  upon  the  lairender  and  admittance  of  eopyholds, 
274  ；  alterations  effected  by  act 13  & 14  Vict.  c.  97,  with  respect 
to  admittances  oat  of  ooart,  277;  how,  where  Burrenden  are  made 
in  respect  of  several  tenements,  277  ；  surrenders  to  uses  of  a  will 
exempt  from,  277  ；  as  to  deeds  of  covenant  to  Borrender,  277 

Errors  with  rbspbct  to  Stamps,  how  rectified  : 
eiron  and  omissions  in  using  the  proper  stamp,  how  rectified,  278«; 
where  the  wro&g  stamps  hare  been  used,  278  ；  difficulties  in  deeds 
with  re«pect  to  wrong  stamps,  279  ；  where  instraineDU  are  un- 
stamped at  the  time  of  axecotion,  commissioners  are  compelled 
to  stamp  on  paymeDt  of  penal ケ and  duties,  280  ；  as  to  the  stamp- 
ing of  instrumenU  executed  abroad,  281 ； allowances  for  spoiled 
き temps,  how  obtained,  281 

As  TO  Stamp  Dotibb  on  Mortgaobs: 

now  arranged  on  a  graduated  scale,  267,  268  ；  form  of  comparative 
table  of  old  and  new  stamp  duties,  466  ；  what  kinds  of  expenditure, 
althoogh  becoming  a  cWge  on  the  mortgaged  premises,  are 
exempt  from  ad  valorem  daties,  469  ；  ad  valorem  stamp,  however 
large,  will  not  coyer  any  principal  moneys  beyond  the  limit  in 
amoant  expresnad  ic  the  mortgage  deed,  469  ；  m  to  iostramento 
by  waj  of  further  assarance,  470;  ad  valorem  duties,  how 
apportioned  where  two  or  more  persons  adTaoce  money  in  distinct 
saint,  471  ；  no  further  ad  valorem  duties  required  on  a  mort- 
gage where  sach  duty  has  been  previously  paid  on  effecting 
an  equitable  mortgage  of  the  same  premises,  471 ； where  the 
instrament  operates  for  anypther  parpcNBe  than  a  mor^pige,  a  sepa- 
rate stamp  will  attach  on  each  traiuactioD,  471,  472；  as  to  mort- 
gage aMamocet  which  are  exempt  from,  472;  as  to  oopjholds, 
472;  as  to  rail 賣 ay,  bridge,  and  naTigation  shares,  473 

Ab  to  T&ahsfbr  of  Mortoaoes: 

how  now  regulated,  474;  difficulties  formerly  incamd  from  the 
uncertainty  what 竇 ere  the  proper  stampt  to  employ  for,  474； 
how  now  payable,  474  ；  progreasiTe  duties,  475 
86 
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As  TO  REC03JVETANCB  OF  MORTGAGED  PREMISES: 

stamp  duties  dow  payable  on，  474;  as  to  progressire  duties,  475;  is 
to  reconveyances  under  Benefit  fiaildiog  Societies  Acts,  475  ；  u 
to  mortgages  by  demise,  476  ；  as  to  copyholds,  475 

As  TO  Stamp  Duties  on  Leases  : 
when  ad  valorem  duties  were  first  imposed  on,  651;  duties,  how 
payable  when  lease  is  granted  in  conaideration  of  a  fine  and  of  a 
yearly  rent,  651,  653  ；  exception  as  to  leases  for  liires,  and  leases 
of  ecclesiastical  corporations,  551,  552;  comparative  table  of  old 
and  new  duties,  leases  for  a  less  period  than  a  year  how  charge- 
able, 662  ；  as  to  leases  of  mines,  553;  where  the  render  is  of  a 
corn  rent,  663  ；  where  a  yearly  rent  is  |Bserved  in  addition  to  a 
reserTation  in  kind,  654  ；  where  both  a  yearly  rent  and  a  render 
io  produce  iB  reserved,  654;  as  to  leases  by  joint  tenanto,  teoante 
in  commoD,  and  coparceners,  554  ；  relief  from  penalty  in  certain 
cases,  how  chax^eable  on  leases  not  otherwise  chawed,  565  ；  as  to 
penal  rents,  656  ；  as  to  leases  within  the  exception  of  the  second 
section  of  the  Statute  of  Frnuds,  556  ；  as  to  duplicate  aod  coanter- 
partB,  553  ；  what  kind  of  instrumenU  are  exempl  from  all,  557 

As  TO  Deeds  of  Settleukmt  ： 
how  cbargeable  on,  622  ；  table  of  old  and  new  duties,  622  ；  as  to 
voluntary  settlements,  623  ；  as  to  separation  deedp,  623;  where 
the  instrument  contains  any  other  matters  besides  the  setUemeot, 
623  ；  Low,  where  there  is  more  than  one  deed  or  instrument^  624  ； 
where  the  settlement  consists  of  real  estate,  624  ；  as  to  decknuion 
of  uses  and  trusto,  624 

As  TO  Paktnkrship  Deeds,  625 

As  TO  Dbkds  of  Partition,  625 

STATUTE  OF  FRAUDS :  (see  Frauds,  StaUUe  of.) 

STATUTE  OF  LIMITATIONS : 
may  be  used  as  a  dei'ence  in  an  action  of  assampsit  for  the  purchtse 
money,  291 

STATUTES : 

32  Hen.  8,  c. 1 (WUlt),  937;  c. 16  {Enrolment  of  Deeds), 156  ； 

c.  28  {Ltates)^  486 
34  &  35  Hen.  8,  c.  5  (  WUU\  937 

13  Eliz.  c.  5  ( Voluntary  SeUlemeuts),  601 ;  c.  20  (  Tithes)^  318 

27  Eliz.  c.  4  ( Voluntary  Settlement  )，  601 

4  &  5  Pbil. &  Mary  {Guardianship),  926-929 

3Car.l，c.4(ri^A«),  22 

12  Car.  2，  c  24  {Guardicuu),  927 

19  Car.  2，  o.  6  {Lenset),  535 

22  &  23  Car.  2，  c.  30  (Distribution,  Next  of  Km),  748 

29  Car.  2,  c.  3  ( Frauds),  77,  86,  87,  91, 92,  249  ；  c.  30  {^DutrSm- 

Hon,  Next  of  Kin),  748 
3  &  4  Will. &  Mary  (Specialty  D9bU\  851 
1 Qeo.  4,  c. 19  (Ntocifc),  951 
9  Geo.  2,  c 19  (Mortmain).  905 
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19  Geo.  2，  c.  20  {Recoveriet), 146 

20  Geo.  2,  c.  6  {AUetting  Witnme»\  948 

30  Geo.  2，  0. 19  {Stock),  951 . ^  "  、 

17  Geo.  3，  c.  62  {Chcaytsfcr  Repairtng  Parsonage  Housei)^  915 

3d  Geo.  3，  c. 14  {Stock),  951  • 

39  &  40  Geo.  3，  c.  98  (Aecumulaitofu),  872，  873 

41 Geo.  3，  c. 109  (^Indomre  of  Commoru),  148,  341 

43  Geo.  3,  c. 148  (Annwiies),  748 

43  Geo.  3，  c.  84  ( Tithes),  318  ；  c. 108  (CAiircA  Bmldtng),  916 

44  Geo.  3，  c.  98  {Stamps),  248,  262 

47  Geo.  3，  c.  74  (CredUora),  861 

48  Geo.  3，  c  98  {Stamps),  262 

63  Geo.  3,  c 141 {Annuities),  481 

お Geo.  3,c. 147  (Ecclenatttcal  Propertff),  109;  c. 184  (SkmyM), 
248 

56  Geo.  3,  c.  52  {EcclenasHcal  Property), 109 

57  Geo.  3,  c  99  (Tithes),  318 
1 Geo  4,  c.  6(7VMm)， 109 

1 &  2  Geo.  4,  c.  92  (Charities), 110 
3  Geo.  4，  c.  41 {Shipping),  402 

5  Geo.  4,  c.  2  {Mea*urtment),  28 

6  Geo.  4,  c. 16  (Banhvpts),  202  ；  c.  74  (LwmKicj),  447  ；  o.  UO 

6  4eo.  4,  c.  74  {Infant  ffeir,  Lunatic),  447 

10  Geo.  4,  c.  66  (Friendly  SocietiM),  846,  444,  472 

11 Geo.  4  & 1 Will. 4,  C.  40  (Jiesidue,  Executors),  747,  779;  c.  60, 
(/»i/an<  -ffctn,  Lunatic),  447    _ 一，       …^   ， ハ， oo 

jife  t:  I:  •%  ((ffir ほ 14; it  »»； 

c.  42  (Ajwww/ メぬ aw),  118,  146;  c.  74 一お 》 や"， ^c*nw- 
kdgmentsh  118,  146，  202,  234;  c.  87  、Commom  Inclmare^Ud  i 
r?04  (DebU),  851 ； c. 105  (Dower),  226 ；  c  30  {Inclosure  Acts), 
109；  c.  40  {FrimdlySodetiti),  346，  444,  446,  472 

1  %  7  Will: 1 1  72  &^,"ing  Societies),  346,  444, 445, 472; 
c.  86  (Reaistration), 149 

7  &  8  Will. 4,  c.  7(7— ,22 

8  &  9  Will. 4，  c.  66  ^Skipping),  402  ^  ^ 
1 Vict.  c.  22  (HegUtrati^), 149  ；  c.  26  f  PTtfo)  130, 135,  765;  €.69 

( TUhei),  22  ；  c. 124  {Leaaet,  Gtneral  Wordf),  511 

1 1  2  Victc  i^Bankruptcy). 167  ；  c.  62  (Tttkes),  22  ；  c^^etr,), 
447 ;  c.  94  (Evidence), 147  ；  c. 110  {J^dgmenU,  LuPauieM),  122, 

123,  166, 167 
1 &  2  Vict  0. 11 (Crown  Debis)^ 166 

2  &  3Vict.c.32{riiAeO,  22  ' 

3ft  4  Vict  c.  23  (.Friendly  Societies)  346,  444,  446,  472 

4ft  5  Vict  c.  21  {Stamp  Duties,  Lease  for  a  Tear),  121， 2 な a 

6  &  6  Vict.  c.  22  {Finet  and  Reeoverui)  146;  c.  36  (JnoomB  ana 

Property  Tax),  492;  c. 116  (Inaolvtni^). 123  .  、  ^^oo 

8  Vict.  0. 16  {Auction  JMies)  78  ；  c. 16  {Rathoay  C(mpwm\  o92 
8  &  9  Vict  c. 106 に Contingent  Semainden,  £xchanget,  feofmentt), 

187,  191, 253  ^ 
8  &  9  "Vict  c. 108  {PartiHon,  WarratOy),  649;  c. 112  {Satigfied 
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Temu),  110,  119,  443;  c. 118  {Commant  fnclontre),  110;  c. 119, 
(Conreyancet), 192 
10  & 11 Vict  c. 102  (Iiuolvent8\ 123 
11 & 12  Vict  c.  97  (Fines), 146 

12  & 13  Vict  c. 106  (BanhruDti),  202 

13  & 14  Vict  c.  60  Crn/arU  Hein\  447；  c  97  {St/ampi),  191，  249， 
468，  469,  472,  474,  476 

14  & 15  Vict.  c.  25  (Removal  of  Fixtures  bg  Tennni),  o3l 

15  & 16  Vict  c.  80  ISaki  wider  Orden  of  the  Court  of  Chcmoenf), 
84—87 

16  & 17  Vict.  c.  59  (Stamp  Dtdiet  on  Purchases  of  an  EquU^  of  lU- 
demption)^  265,  266 

17  Vict.  c.  113  {Mortgaae  Debts),  766 

17  & 18  Vict.  c.  36  iBUU  ofSak\  408  ；  c.  63  {8ktmp*\  c.  83 
{Stamps),  267,  667  ；  c.  90  {Usury  Law»、  Atmuitiet ム 344, 348, 481 ； 
c. 104  {Skipping),  401 

18  Vict  c. 16  {JudgmenU,  Crown  Debts,  Annuitiet),  162—164，  481 

19  &  20  Vict  c. 120  iLeates),  892,  893 

STOCK : 
In  the  Funds  : 

practical  obeemtiont  respecting,  66，  386, 387, 400,  577  ；  vendor,  by 
taking  a  pledge  of,  will  destroy  his  equitable  liea  on  the  purchAsed 
propertj  for  his  unpaid  purchase  money,  66;  as  to  mortgages  of, 
386—388;  mortgagee  of,  authorised  to  sell  without  any  express 
power  of  sale  being  limited  to  him,  when,  387  ；  how  mortgages  of 
life  interests  in,  may  be  best  effected,  387  ； loan  of,  BomeUmea 
Becared  by  a  mortgage  of  real  estate,  388；  practical  direcdoBa 
for  preparing  the  security,  388,  389;  assent  of  executor  eaaen- 
tial  to  bequests  of,  400,  401;  as  to  stipulations  in  marrUge 
articles  respecting,  677  ；  incapable  of  passing  at  law,  except  by 
transier,  577  ；  when  included  in  a  mamage  settlement,  is  usually 
transfeired  into  the  names  of  the  trustees,  677  ；  as  to  recitals 
relating  to,  686  ；  as  to  bequests  。も 771—773 

Is  Trade : 

manner  in  which  it  ought  to  be  set  out  in  partnership  deeds,  662; 
what  tliiags  will  pass  under  a  beqaeit  in  those  terms,  769 

STRICT  SETTLEMENTS  ： 
practical  directions  for  penning  articles  relating  to,  572 <~ 576  ；  how 
the  property  should  be  limited  to  the  traste«8  of，  572  ；  directions 
for  penning  limitations  in,  673;  to  intended  husband,  573;  to 
intended  wife,  573;  of  estates  tail,  573;  portions  for  yoanger 
children,  573  ；  powers  of  leasing,  673  ；  to  appoint  new  trustees, 
574,  676  ；  provisoes  for  defeating  any  of  the  settled  estates,  574  ； 
power  of  mocation  will  nbate,  when,  675, 676 

SUBSISTENCE  ALLOWANCE : 
M  to  prorisions  relatiBg  to,  oommonly  inserted  in  partnenhip  deeds, 
664 

SUBSTITUTED  GIFTS : 
general  rules  of  construction  respecting,  933  ；  what 曹 ill  afford  mffi- 
cient  intrinsic  erideoce  of  the  testator's  intent  that  the  gift  sbouid 
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SUBSTITUTED  GIFTS-eon<Miiie(/. 

be  subfltitational  and  not  cnxnalAtiTe,  933, 934  ;  rule  of  oolutruction 
where  two  legacies  of  the  same  amount  are  given,  934  ；  are  gene- 
rally  subject  to  all  the  incidenta  of  the  onginal  bequest,  994 

SUBSTITUTION  OF  PARTIES : 
as  to  the  snbstitation  of  one  devisee  orlentee  in  the  place  of  another, 
935  ；  as  to  the  case  of  lapsed  gifts,  935  ；  as  to  the  case  of  troatees 
or  executors,  935,  936 

SUBSTITUTION  OP  PURCHASER : 
in  sales  under  a  decree,  purchaser  cannot  snbstitnte  another  in  his 
place  without  the  leRTe  of  the  court, 181 ； how  order  may  be 
obtained,  181, 182 

SUCCESSION  DUTIES: 
if  property  is  to  be  sold  sabject  to,  it  ought  to  be  stated  in  the  par- 
ticalan  of  sale,  31 

SURETY: 

directions  for  penning  lease  when  made  with  the  concurrence  of,  627  ； 
how  composition  deed  should  be  penned  where  he  is  a  concurring 
party,  688,  689 

SURRENDER  OP  COPYHOLDS : 
should  be  stated  in  conditions  of  sale  by  whom  the  expense  of,  is  to 
be  borne,  54  ；  in  the  absence  of  any  rach  stipulation,  it  must  be 
borne  hj  the  purchaser,  54;  ptircbuer's  solicitor  should  ascertain 
that  it  u  perfeeted  before  he  allows  his  client  to  pay  his  parohase 
money,  246；  presentment  of,  should  be  made  as  soon  as  completed, 
246,  247  ；  presentment  must  correspond  with,  247  ；  presentment 
wrongly  entered  capable  of  BmeDdment,  when,  247  ；  court  rolls 
are  not  the  only  evidence  of  presentment,  247  ；  by  whom  the  costs 
of,  are  to  be  defrayed,  247;  manorial  ouBtomsaato  the  preparation 
of,  248;  how  nsually  made  upon  mortgagm  of  copyholds  (see 
MortgoM  of  Copyholds)  ；  as  to  stamp  duties  relatmg  to :  (see 
Stamp  jbtitiei.) 

SURRENDER  OF  TERMS : 
practical  obserrationB  respecting,  341,  444  ；  unnecessary  to  cause 
cesser  of  estate  where  a  mortgage  debt  is  paid  off  upon  a  mortgage 
by  demise,  444 

STTRVIVORSHIP  AND  ACCBUER : 
practical  obsemtioiu  relatiye  to  proTisioiis  for,  596,  797,  798,  885 

TACKING  SECUBITIES! 
practical  obsemtions  rapeeting,  438, 439  ；  right  of,  as  agaixist  mort- 
^or's  reprMentatives,  does  not  apply  to  their  assignees  or  mesne 
locnmbrancen,  when,  440  ；  as  against  representatives,  only  appli- 
cable as  to  debts  they  are  boand  to  discharge  in  their  representaaTe 
capacity,  440 

TENANT  IN  COMMON: 
stamp  duties  on  leasesgnmted  by,  564;  practical  obaemtions  relating 
to  limitations  to,  796,  797;  how  will  creating  that  tenancy  ought 
to  be  pemned,  797;  as  to  proTUiom  for  somTonhip  and  aocnier 
amonget,  797 
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TENANT  FOR  LIFE : 
practical  suggestions  as  to  the  penning  of  conditions  for  the  sale  of 
timber  by,  56;  u  to  mortgages  by,  370,  371 ; as  to  leases  granted 
by,  484,  523,  892,  893 

TENANT  IN  TAIL: 
directions  for  penning  conditions  for  the  Mie  of  timber  bj,  56;  as  to 
contractB  entered  ioio  by,  67  ；  cannot  make  a  title  where  then  is  a 
protector  to  a  settlement^  without  his  eonaent,  60，  70 ;  ts  to  mort- 
gages by  (see  Mortgage  of  Entailed  Properi^)  ；  as  to  leases  granted 
by  (see  />a«e«);  marriage  articles  ought  to  direct  ihe  mode  by  which 
the  settled  property  is  to  be  limited  to,  by  the  Mttlement,  673  ； 
how  partitioD  between,  may  be  effected,  650 

TERM: 

for  wbich  premises  are  let  should  be  coireetlj  stated  in  eoBditions  of 
aale,  34;  how  to  be  limited  in  lease,  516; 'should  haTe  a  certaintj 
of  commencemeot,  516,  517  ；  certainty  of  dimtioa,  61$— ol8  ； 
certainty  of  determination,  516,  619;  wbat  will  be  considered  to 
be  a  sufficient  certainty  of  commencement^  516;  may  be  mada 
dependent  upon  any  possible  event,  516  ；  how  clause  for  deUO' 
mining  ought  to  be  penned,  488,  489?  ooane  to  be  adopted  by 
lesMV  where  it  is  to  be  made  determinable  in  the  event  of  leneo'a 
bankruptcy  or  insolvency,  496  ； 曹 hen  limited  to  commence  from 
date  of  lease,  will  pass  a  present,  or  a  future  interest,  517;  as  to 
concurrent  leases,  617  ；  when  it  is  to  commence  tn  Jviuro^  without 
reference  to  anjr  former  lease,  518;  not  necessary  that  certainty  of 
duration  sboold  he  limited  in  ezpren  worda,  618  ；  uicertain  at 
beginning,  mn!  be  rendend  certain  by  matters  eee  pot$  fado,  518， 
619  ；  a limitation  of,  for  aeren,  fourteen,  or  twentj-one  yean,  not 
Toid  for  uncertainty,  519  ；  wbat  will  be  sufficient  certainty  of  ter- 
mination, 519  ；  practical  snggestioiu  respecting,  619  ； 曹 hen  it  is 
determinable  upon  lives,  519:  when  limited  for  ft  term  deter* 
minable  on  lives,  and  afterwaraB  for  a  term  of  jean,  620  ；  where 
lessor  himself  takes  a limited  or  UBMrtain  intemt  in  demised 
premises,  520,  621 ； course  to  be  adopted  b ァ lenor  for  determining 
term  in  case  of  lessee's  bankruptcy  or  insof ず ency,  535  ；  as  to  pro- 
▼iflo  for  determiDing  upon  notice  (see  Notice)  \  as  to  pronto  for 
OMser  of :  (see  Cener  of  Term.) 

TERMS  OF  YEABS : 
how  title  to  tnoient,  ought  to  be  aet  out  in  abstncty  107;  «s  to  the 
asugnment  of:  (see  AuigmnenL) 

TESTATUM  CLAUSE : 
pnctioal  obsenrations  relating  to,  210;  as  to  the  conrideration,  210; 
opentiTe  words,  211,  215;  how  clause  ought  to  be  penned  where 
toe  purchaser  is  himself  one  of  the  conreyiog  parties,  216;  as  to 
disentailiDK  assurances,  216  ；  how  nsoiilly  tioraed  io  a  mortgage, 
338，  340;  as  to  lease*,  508;  as  to  mining  Mtta,  512;  oa  to  mar- 
riage BettlementB,  686,  687 

T1M6EB : 

how  conditions  of  sale  ought  to  be  p«noed  where  it  is  to  be  Mid 
separately  from  the  estate,  48:  as  to  sales  by  tenantt  for  life^ 
56;  as  to  sales  of,  by  tenants  m  tail, 67 

90 


TIME: 

may  be  made  part  of  the  eoence  of  the  contract^  how,  63 
TKADE : 

praotical  sugRestions  relative  to  the  penning  of  wills  of  persons  who 
are  in,  762;  when  intended  to  be  oarried  on  after  testator's 
decease,  oroprietT  of  allowin^f  same  to  be  abridged,  or  wholly  dis: 
oontinuea,  why,  725  ；  when  intended  to  be  carried  on  under  saper- 
intendence  of  testator's  widow,  proiMiety  of  ascertaining  whether 
he  desires  her  int^est  should  cease  in  case  of  her  future  marriage, 
725  ；  sQgKestioiu  as  to  penning  bequests  in  favour  of  parties  who 
are  in,  726 

TREES: 

irbat  will  be  incladed  under  an  exception  of,  in  a  lease,  514, 515  ；  as 
to  covenants  by  tenants  for  the  presemtion  of,  530 

TRANSFERS  OF  MORTGAGE  ： 
right  of,  one  of  the  properties  of  a  mortgage  secaritr,  424； 
mortgagee  transferring  without  mortgagor's  concarrence,  bound  to 
account  for  the  nnta  and  profitt,  425  ；  difficulties  sometimes  in- 
cumd  in  procaring  mortgagor  to  jom  in,  425;  directions  for 
preparing  deed  of,  when  mortgagor  does  not  concur,  425，  426; 
mortga^  debt  ought  to  be  assiraed  whenever  mortgagor  is  not  a 
concaning  party,  why,  427  ；  woen  made  for  a lesser  sum  than  is 
due  on  the  mortgage,  must  be き tamped  as  a  purchase  deed!  428  ；  as 
to  the  neeenary  puties  and  recitals  when  toe  tnorts^gor  is  a  con- 
OQiriDg  party.  429  ；  operatite  parts  of  the  deed,  429  ；  modern  form 
of,  bow  Muiaily  penned,  430;  ho 胃, where  a  further  advance  is 
made,  430  ；  bow,  when  additional  proper^  is  added,  430,  431 ； 
how,  where  the  original  mortgage  by  demise  is  conrerted  into  a 
fee,  481;  as  to  eopyholds,  431,  432,  438  ；  how,  where  the  assur- 
ance is  made  by  the  repreftent8ti?e8  of  a  deceased  mortgagee,  434, 
435 :  directions  for  penning  deed  where  mortgaged  premises  con- 
sist both  of  freehold  and  of  chuttel  interests,  432  ；  as  to  stamps  on  ： 
(ate  Sfamp  Lfdies,) 

TRUST  ESTATES : 
outstanding  (see  OMancSn^  Eiiates);  practical  suggestions  as  to 
the  ooDveyanoe  and  iMigmneat  oi,  63d,  636 

TRUSTEES : 

as  to  sales  by,  47;  m  to  the  preptration  of  conditions  of  sale,  47  ； 
bow  settled  property  Aoula  be  limited  to,  572  ；  as  to  the  power  of 
appointing,  674;  as  to  power  to  change,  575,  598,  632;  auign- 
mentt  of  penonal  estate  to,  ought  to  be  aocompanied  with  a  power 
of  Rttorney,  when,  631 j  when  expedient  to  confer  a  power  to,  to 
eomponna  debts,  giTe  time  of  pnyment,  accept  securities,  &c.  581 ； 
in  the  coDTeTsofie  of  freehold  estates,  when  use  ought,  or  ought  not 
to  be  execntoa  m,  587  ；  as  to  limitation き to,  to  preserve  contiogent 
remaioden,  689  ；  directions  for  penning  clause  to,  for  preserving 
oontingent  remainders,  689，  690;  directions  for  penning  cUose 
that  receipts  of,  shall  be  an  effeotiuU  indemnity  to  purchaaen,  £c. 
598  ；  practical  obserr^tiona  upon  the  usual  indemnity  elaase  to, 
597,  698  ；  proper  course  for  parties  to  adopt  who  are  appointed  as, 
ud  are  desiroas  of  diBclaiming  the  tnuts,  432;  effect  of  tho 
appointment  of  new,  by  the  Court  of  Chancery,  832  ；  whei^  the 
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TBUSTEES—con/mtiedL 

appointment  of  new,  in  pureoance  of  a  power  United  by  the  iostnx- 
ment  creating  the  trust,  632  ；  points  to  be  earefall^,  attended  to  in 
making  the  appointment  of,  633;  when  a  single  instrument  will 
answer  all  the  paxposes,  633  ；  where  two  distinct  initnimeots  will 
be  required,  633  ；  tfirection き for  pennio?  inBtrament  appointing  nev, 
and  Testing  the  trust  estate  in,  634,  635  ；  as  to  the  eonTe^anoe  and 
assignment  of  the  trust  estate  to,  635,  636  ；  how  codicil  for  the 
purpose  of  changing,  ought  to  be  penned,  935 

TRUSTS : 
lio 賣 to  be  Mt  out  in  abetnct, 117 

As  TO  Dbclabations  op  : 

as  to  terms  of  yean  to  secure  a  jointure,  588  ；  as  to  letsehold  _ 
perty,  vhen  limited  id  strict  settlement,  691;  as  to  terms  of  y« 
m  faroar  of  parties  claiming  beneficiallj  under  a  setUen 」 " 
what  are  the  most  oommon,  in  settlements  of  penonal 
594  ；  where  the  property  belong  to  intended  hiiiband«  - 
it  is  the  property  of  intM)ded  wife,  696  ；  m  to  the  stamp  dat 
624  ；  in  what  cases  necestary  to  limit  by  a  distinct  UMti 
from  the  one  which  Tests  the  legal  estate  in  the  tnuteM,  628; 
disadTantai^es  which  a  purchaser  may  i&eiir  by  holding  ] 
under,  627  ；  as  to,  relating  to  copyhold  estatet,  627,  62i 
partition  deeds,  628，  629;  is  to  sales,  628;  m  to  eichanges, 
629  ；  practical  obMnratioos  relatiTe  to  inatnuBents  wtoI 
as  to  the  limitaUoii  of  new,  528,  629:  are  aometiiiMs  • 一 
neoessaiy  for  the  purpose  of  coring  a  delect,  «?enight,  or  omi 
in  some  former  initmment,  626  ；  how  defect  mftj  be  best i 
when  not  discovered  until  after  the  death  of  wae  of  the 
639  ；  for  Bale  (see  Sale)  ；  as  to  trusts  for  eepsnte  use  of 
women  (see  Separate  Ute)  ；  for  oarzyiiig  on  a  tnde  (i 
for  inveBtment :  (aee  Ittvetimait,) 

Foe  Aocukvlation  : 

for 賣 ife  ftod  children,  884—888;  pnetietl dii 
825,  871 ； dinctions  for  penDing,  when  the 
conuBta  of  real  estate,  874,  87o;  how,  wl 
ehittels,  876 :  Mto  the  iiiTestmeiit  of  the 〜 
how,  where  there  is  a  direction  as  to  the  applii 
and  profits  dnriog  minoritiefl,  875 

As  TO  Tbubts  roB  rbkbwino  Lbasbs  akd  KBSPixo  THB  Tbust 

PaSMISBS  IN  BBPAIB,  PBRVORXIITO  CoVBNAKTS,  UKDB&HfO 
SbBTICXS,  LATINO  OVT  M0NB1»IN  iMPBOTUIBim,  UfBUBOTO 
A.OAIN8T  DAMAOE  BT  FiRB  ： 

pnotical  suggestions  relating  to,  876—878  ；  where  the  premi 
•ist  of  d 冒 dliDf^hooseSf  876；  how,  where  persons i 
intorwta,  are  allowed  to  oooapr  the  hooaes  and  hm 
ftirnitore,  876,  877;  as  to  the  making  of  inp] 
when  tnutees  are  authorised  to  lay  out  money  in 
perty  purchMod  under  tnuU  for  ioTestmeot, 
renewal  of  leases,  877, 878  3  as  to  payment  of  rent 
coTenants,  and  render  of  toiti  and  •emces,  878;  «d 
to  be  admitted  to  copyhold  premiaea,  878 

TUBNPIKE  TOLLS : 
as  to  mortgage  of,  392, 383 


INDEX. 

UNCERTAIN  AMOUNT: 
aeeured  by  way  of  mortgage,  or  upon  a  bond,  would  formerly  have 
reqaired  a  26/.  stamp,  468,  469  ；  alterations  now  effected  with 
respect  to,  by  reoent  enactments,  469 

UNDERLEASE : 
impropriety  of  inBerting  all-estate  cIbum  in,  why,  221 ； as  to  mort- 
gages oy  way  of,  374;  generally  better  adapted  as  a  mortgage 
security  than  an  assignment,  374  ；  no  breach  of  ooTonant  not  to 
assign  without  licence,  when,  495 

UNDERWOODS : 
what  will  be  included  under  an  exception  of,  515 

UNSOTOD  MIND : 
as  to  penons  of:  (see  LmtaticSy  Mental  Capacity.) 

f  UNDUE  INFLUENCE : 

t  persons  employed  to  prepare  wills  should  be  satisfied  that  none  has 

been  usea  with  respect  to  the  disposal  of  the  property,  722 

USES : 

modern  mode  of  limiting  where  the  conTevance  is  in  fee  simple,  224  ； 
as  to  barring  dover:  (see  Douser  Utes.)  Care  must  be  taken  not 
to  Teet  in  trustees 賈 here  legal  estates  are  intended  to  arise  out  of 
their  seiBio,  687；  as  to  the  decLantion  of:  (see  Declaraiion  of 
Uies.) 

'  USE  AND  OCCUPATION: 

'  action  for,  in  caae  of  breach  of  contract,  may  be  supported,  when,  292 

U8UET  LAWS : 
are  now  repealed,  341 ； act  only  prospecUTe  in  its  operation,  342 

VALUATION : 
of  agricoltural  produce,  how  to  be  calculated,  531 

VALUE :  、 
of  property  intended  to  be  sold,  importance  of  ascertsioing  before 

S lacing  it  in  the  market,  22  ；  ought  to  be  correctly  stated  in  con- 
itions  of  sale,  29 :  of  agnccutural  produce,  how  to  be  calculated, 
631 

VERIFICATION  OF  ABSTRACT : 
vendor  bound  to  produce  all  document!  necessary  for, 154 

VISIBLE  OWNERSHIP : 
distinction  between  absolute  sales  and  mortgages  with  respect  to, 
407  ；  what  will  be  deemed  sach  withm  the  meaning  of  the  act 
17  & 18  Vict  0.  36,  408,  409 

VOLUNTARY  SETTLEMENT : 
practical  obserrations  respecting,  601—608;  how  farTalid  as  against 
creditors,  601 ； bow  toid  as  against  parcbasers  for  valuable  con- 
sideration, 601 ； how,  when  made  to  effectuate  the  purposes  of  a 
will,  602, 603, 605, 608  ；  whether  reservation  of  power  of  revocation 
in,  renders  the  instrument  testamentary  in  its  operation,  605  ： 
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VOLUNTARY  SETTLEMENT-con/miiedL 

practical  directions  for  penning  deed  of,  606;  n  to  pntias,  606  ； 
recitals,  606;  testatum  clauae,606;  habendum,  606;  u  to  poven 
of  appointment  under,  607  ；  how  instrument  ihoold  be  penned 
when  designed  to  effectuate  the  porpoeai  of  &  wUl, 608 

WAIVER: 

of  objections,  approtal  of  title  from  alwtnet  do  waiver  of  objection 
to  title  otherwise  diflcloaed, 135  ；  agreement  to  waiTe  all  bat  one, 
if  that  one  be  remoTed,  considered  oonditioiud  and  dependent  on 
Bach  remoyal, 135  ；  what  acts  will  amount  to,  15H— 160  ； 賣 bctlier 
taking  poMession  of  the  property  will  operate  as,  159  ；  proper 
course  for  purchaser  to  ptireae  to  guard  against  its  being  so  con- 
strued, 】60  ；  couosers  opinion  on  tlie  title  now  Ur  tnated  u, 160 

WARRANT  OF  ATTORNEY: 
practical  observations  relating  to,  329,  416,  418,  481 ； sometiBies 
given  as  a  collateral  seciirity  to  a  mortgage,  329  ；  as  to  the  form 
of,  416  ；  how,  when  given  by  way  of  collateral  aecuritj,  416;  most 
be  filed  within  twenty-one  days  after  ezecation,  416;  directions 
for  preparing,  416,  417  ；  how  prepared  when  gi'eii ta  a  coUaterel 
security  with  a  pott  obit  bond,  "7，  418;  as  to  sttmp  dalies  on 
(see  Stamp  DiUut)  ；  bow,  when  given  as  a  eolktenl  leciirity  to 
accompany  the  grant  of  an  annuity,  48 

WARRANTY : 

deeds  of  exchange  now  depnTed  of  their  property  of  crating,  109; 
formerly  a  common  practice  in  deeds  oi  partition  to  preTent  the 
cooBequenoes  of,  649  ；  no  implied,  will  now  ariae  from  the  vords 
"give"  or  "  grant,"  649 

WASTE: 

vhat  a  tenant  for  life,  without  impeachmeiit  of,  will  be  legally 
authorized  to  do,  690;  as  to  the  liability  of  tenaoU  for  yean  or 
lessees  for,  529  ； leaving  demised  promiaea  uncoltifated  cot  con- 
sidered to  amount  to,  529 

WAY,  RIGHT  OF:  (see  Right  qf  Way.) 

WEARING  APPAREL : 
what  will  be  included  under  a  bequest  in  thoae  tenns,  767,  768 

WIDOW  : 
will  be  put  to  her  election,  when,  844 

WIFE :  • 
how  rentcharge  by  way  of  jointoro  oaght  to  be  secured  to,  673— 
678  ；  where  expectancies  to  which  she  may  become  entitled  w  wife, 
free  from  the  control  of  her  husband,  how  aetUemeot  ought  to 
be  penned,  677,  678  ；  how,  where  any  property  is  to  bo  settled 
to  her  separate  use,  677, る 78，  692，  o93  ； life  estate  sometimes 
limited  to,  by  wayoi  jointure,  590;  usual  aeclarations  of  tnut 
in  favour  of,  where  the  settled  property  comes  (rom,  695  ；  ai  to 
proTisions  for  the  separate  maintenanM  of  (see  Separatiomlhedi); 
as  to  trusts  for,  ana  children,  884 

94 


INDEX. 


WILL: 

how  nsaally  set  out  in  abstract,  115—120;  should,  generally,  be 
abBtracted  more  folly  than  a  deed, 120  ；  how  words  of  limitation 
oontaioed  in,  should  be  abstractea, 120  ；  also  conditions  and  pro* 
TUoes, 120  ；  where  property  is  charged  with  the  payment  of  aebts 
and  legacies, 120 

PRAGTIOAL  DlRECnOKS  TO  TAKING  IswrRVCTlOlXS  FOR  ： 

particular  nature  of  the  property  shoald  be  ascertained,  723  ；  also 
testator's  testamentary  power  of  disposition  oter  it,  723  ；  also  the 
manner  in  which  he  designs  to  dispose  of  it,  724  ；  proper  coarse 
to  pursue  where  instnictions  for  preparing  are  taken  tim>agh  the 
mediam  of  a  third  party,  724,  725  ；  bow,  where  the  testator  is  in 
trade,  725，  726;  expemenoy  of  ascertaining  from  testator  whether 
the  interests  of  any  parties  taking  beneficially  under  bis  will  are 
to  cease  in  case  of  their  bankruptcy  or  inaoWency,  when,  726;  as 
to  charges  on  real  estate,  726  ；  where  demised  property  is  to  be 
sold  after  death  of  devisee  for  life,  726,  727  ；  as  to  debarring 
devisee's  widow  of  her  right  of  dower,  727  ；  as  to  the  portions 
parties  are  to  take  where  the  same  property  U  to  be  griven  amongst 
Beveral  persons,  727;  as  to  estates  tail,  727;  as  to  shifting  clauses, 
727,728  ；  where  any  portion  of  th«  settled  estate  consists  of  lease- 
hold property,  728  ；  as  to  heirlooms,  788  ；  as  to  estates  upon 
oooamon,  or  dependent  upon  the  happening  of  some  contingent 
eyent,  728,  729;  as  to  portions  for  children,  729 

DiRBCnOKS  FOR  PEBPARHTO  WiLLS: 

difficulty  of  laying  down  any  fixed  rules  as  to  the  arrangement  of  the 
various  clauses  in,  723  ；  principal  points  to  be  attended  to  in 
making,  732 

As  TO  THE  DbSGBIFTION  OF  THE  PAttTIBS  IKTKXDBO  TO  TAKK 

ukder: 

importance  of  describing  the  partiiis  who  are  to  take,  in  an  ac- 
curate manner,  733  ；  how  parties  ought  to  be  described  in, 
733,  734;  how,  where  there  are  two  persons  of  the  same 
name,  734;  as  to  bequests  to  children,  736,  742  ；  as  to  ille- 
gitimate children,  740 ~ 743;  when  grandchildren  will  take 
under  the  descriptioa  of  children,  743  ；  as  to  gifts  to  descendant's 
issue,  &c.  743  ；  as  to  devises  to  heirs,  744  ；  exception  to  the  rule 
nemo  est  hares  vwerUU,  744,  745  ；  testator  not  precluded  from 
densmg  to  his  costomaiyheir  if  be  employs  the  proper  expressions 
to  denote  that  intent,  746；  as  to  personiu  estate,  745  ；  beirs  may 
be  coastraed  to  mean  children,  when,  745  ；  alterationa  effected  in 
the  law  with  respect  to  devises  to  heirs,  746  ；  devise  to  heir-at-law 
or  next  of  kin  void  for  uncertainty,  746  ；  what  persons  are  in* 
eluded  under  the  term  legal  representatives,  747  ；  executors  or 
adminiatraton  will  not  generally  take  beneficially  under  a  bequest 
made  to  them  ia  that  character,  747  ；  what  persons  are  included 
under  a  bequest  to  next  of  kin,  747— 750  ；  as  to  the  term  relations, 
748,  749  ；  gifts  to  poor  relations,  how  construed,  749  ；  as  to  the 
time  at  which  the  objects  are  to  be  ascertained  who  claim  onder  a 
bequefit  to  next  of  kin,  749;  where  the  gift  is  to  next  of  kia  of  the 
teBtator,  750  ；  where  to  the  next  of  kin  of  some  other  persou,  760  ； 
when  to  the  relations  or  next  of  kin  of  some  partlcalar  name,  751 ； 
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as  to  the  time  at  which  the  partj  should  answer  the  preseribed 
qualification,  761 ； oonstruction  of  the  word  "  family,"  751 ~ 763  ； 
what  persons  will  be  included  under  the  description  of  semnts, 
754 

Debcbiptiok  op  ths  Pbopkbtt: 

u  to  devises  of  lands  and  chattels  real,  765;  prtctical  Bog^estions 
respecting,  757  ；  as  to  a  general  dense  of  real  estate,  767  ；  vhere 
the  devise  is  to  inclnde  leasehold  as  well  as  freehold  property,  7'57, 
758  ；  directions  for  penning  bequests  of  leasehold  premises,  758  ； 
as  to  copyholds,  769  ；  as  to  estates  vested  in  testator  ai a  trast«« 
or  mortgsffee,  761 ； a  simple  devise  of  testator's  real  and  penooal 
estate  sttmcient  to  comprehend  the  whole  of  his  property,  767;  at 
to  tithes  and  land  tax,  761, 762  ；  m  to  landi  contracted  for  but 
not  oonyeyed,  762,  763  ；  how,  where  there  is  a  probability  the 
deTited  premises  may  be  sold  in  testator's  lifetime,  763, 764  ；  bow, 
where  the  devised  premises  ara  charged  with  mortgages,  764,  765 

As  TO  Chattels  : 

general  bequest  of  penonal  estate  will  embrace  all  kinds  of,  765  ；  as 
to  bequests  of  farnitaie,  &c>  766，  767  ；  as  to,  of  weariag  apparel, 
linen,  onuunents  of  the  person,  &c  767  768;  as  to  farming  stock, 
live  and  dead  stock,  &c.  768，  769;  stock  in  trade,  769;  things  of 
a  collective  and  fluctaating  nataie,  769  ；  whst  will  be  comprehended 
under  the  term  "  money,  769,  770  ；  Bocnrities  for  money,  770  ； 
as  to  shares  in  public  oompanies,  stock  in  the  fund ち &c.  771，  772  ； 
debts,  773;  as  to  beqassts  free  of  legacy  daty,  777 

As  TO  THE  Resiouabt  Clatjsb  : 

what  will  be  included  under  a  general  bequest  of  the  rendoe,  777  ； 
may  be  restricted  to  some  ]>articQlBr  portions  odIt  of  testator's 
property,  777,  778;  effect  of,  upon  devises  of  real  estate,  778； 
how  clause  oaght  to  be  penned  wheneTer  execaton  are  intended  to 
take  under  it  beneficiallj,  778,  779 

Op  tab  Ebtatbs  and  Iktb&ests  to  bb  created  bt  "Will  ： 
as  to  estates  in  fee  simple,  781 一 798  ；  as  to  terms  descriptive  both 
of  the  snbject-matter  of  devise,  and  of  the  testAtor' き interest  th^iii, 
781—786  ；  import  of  the  word  "  estate,"  783,  784;  operation  of 
the  Wills  Aot, 1 Vict  c  26,  as  to  devises  in  fee,  784,  7oo :  import 
of  the  word  "  property,"  786  ；  of  other  terms  capable  of  passing 
both  the  Bobject  and  the  fee,  785;  construction  of  the  trom 
"effects,"  786  ；  when  ontechnio^  words  will  be  construed  according 
to  the  sense  in  which  it  is  manifest  the  testator  intended  to  employ 
them,  787  ；  distinction  between  the  eonstrQctioQ  in  a  deed  and  in  a 
will  where  the  term  "  heir"  or  "  heirs"  is  used  in  an  nntechaicftl 
form,  787  ；  where  a  Itmitation  after  a  devise  in  fee  ma?  be  sop- 
ported,  788;  rale  of  construction  with  respect  to  Umita も ons  orer 
in  case  of  first  devisee  dying  without  issue  or  withoat  heirs,  7S8— 
790  ；  when  an  estate  in  fee  will  arise  by  implication,  790,  791  ； 
mere  recitals  will  not  generally  operate  as  an  actual  derise,  791 ； 
EB  to  charges  on  real  estate  passing  the  fee,  791, 792  ；  where  certain 
acts  directed  to  be  done  Wil pass  the  fee,  792, 793  ；  also  whenever 
it  appears  the  testator  intends  the  beneficial  interest  to  be  enjojed 
for  as  extensive  a  period  as  the  legal  estate,  793;  absolute  pover 
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of  disposition  o'er  the  propert^r  panee  the  fee,  793, 794  ；  practical 
direction,  for  penning  devises  in  fee,  795 ~~ 798;  as  to  limitations 
in  joint  teDancy,  796,  796  ；  as  to  limitationfl  to  tenants  in  common, 
796—798 

As  TO  Estates  Tail  : 

general  practical  obserrations  respecting,  798,  799  ；  of  the  rale  in 
Shelley's  case,  799—808  ；  what  other  ezpicesions  will  be  allowed 
to  supply  Uie  place  of  the  regular  words  of  limitation,  808—810  ； 
general  constructioii  of  the  word  "  iasue,"  809,  810 :  construction 
of  the  words  "children,"  "  sons,"  &c.  809,  810 ;  when  an  estate 
tail  arises  by  implication,  810,  811 ； as  to  cross-remainders,  811 
—813 

Ab  to  Quasi  Entails,  813,  814 

construction  of  the  term  *'  dying  without  iasue"  in  a  bequest  of 
chattels,  814  ；  as  to  chattels  dirocted  to  go  as  heirlooms,  814, 815, 
826,827 

P&jLCTiC4i.  Directions  for  pbnniko  Limitations  in  Stbict 
Settlement  •• 

plans  commonly  adopted  with  respect  to,  816  ；  as  to  limitations  to 
trustees  to  preserve  contingent  ramainden,  817,  818  ;  directions 
for  i>eiiDiDg  clauses  where  there  are  to  be  seTenl  Umiutiona  and 
broTity  is  desirable,  818  ；  how  clauses  should  be  penned  when  it  is 
iDtended  to  preserve  the  legal  estate  in  the  remainders,  818;  bow 

Senned  where  there  are  seTeral  prerious  life  estates,  818,  819  ； 
ow,  where  tenant  for  life  is  to  take  a  mere  equitable  estate,  819  ； 
how,  when  the  first  taker  is  only  to  have  a  mere  chattel  interest, 
819  ；  how,  where  a  trust  is  to  be  limited  for  the  separate  use  of  a 
married  woman,  819,  820;  as  to  appointment,  office,  dutieB,  and 
powers  of  protecton  of  aettlement,  820^24  ；  how  dauBCB  should 
oe  penned  for  raising  portions  for  younger  children,  826  ；  how, 
where  an  annaity  U  cbatig;ed  on  the  deTued  premises,  820  ；  how, 
where  the  property  U  devised  npon  trostB  for  accumnlatioQ  ；  how, 
where  the  settled  property  consists  of  copyhold  estates,  825,  826  ； 
bow,  where  leasehold  estates  are  the  subject-matter  of  the  settle- 
ment,  826;  as  to  chattels  directed  to  go  as  heirlooms,  826, 827 

As  TO  Leoacxbb  :  (see  Legaeiea,) 

as  to  devises  and  bequetts  upon  condition  (see  Condition)  ；  as  to  pro- 
TisioDs  against  lapee  (see  Lafm)\  ai  to  chaiget  of  debts  and 
legacies  on  retl  estate  (see  DeSta^  Legadet)  ；  as  to  annditiet  (see 

Is  and  powers  (tee  TnuU,  Powen)  ；  as  to 


ties)  ；  as  to  tnuts  and  powers  . 
itable  beonests  (see  Ckantable  (Isa);  as  to  the  appointment 
of  ezecaton  (see  EaMcuton)  ；  as  to  the  appointment  of  goardians : 
(see  Otumtians,} 

Of  the  ExBOUTiON  akd  Attzstatiom  : 
operation  of  the  Statute  of  FrandB  upon,  937;  u  to  testator's  rigna- 
ture,  938;  alterations  effected  with  respeet  to,  by  Wills  Aet, 
1 Vict.  0.  26, 951 ； inooDvenieooes  caoaed  upon  the  oonstraction  of 
Will き Aet, 1 Vict  c  26,  with  respect  to  podtion  of  teststo ピ 8 
Dame,  remedied  by  aet 15  Vict.  c.  939—941 ； as  to  the  attMta- 
tion  of,  942;  as  to  tMtator's  signature  and  acknowledgment,  942; 
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as  to  signature  by  ft  third  party  bj  testator^s  direction,  943  ； 
whether  a  sabfleqneot  Kgnatttie  by  testator  will  suffice,  944  ；  as  to 
th"  form  of  attestation,  944  ；  as  to  altemions  and  ensures  in,  944; 
what  will  be  considered  an  attestation  in  testator's  presence, 945,946; 
testator* き preseoce  insufficient  unless  he  baa  a  meDtal  knowledge 
of  the  fact  of  attestation,  946 :  as  to  the  qualification  of  wilDeases* 
, 948  ；  attesting  witness  iDcapaole  ot  taking  any  benefit  imder  the 
will, 948  ；  08  to  creditors  being  witneases,  948  ；  as  to  wills  under 
poirere,  949  ；  as  to  estates  pur  autrt  vie、  949，  9o0;  u  to  bequests 
of  9tocK  m  the  funds,  961 ； as  to  penonal  estate,  951  ；  as  to  oui- 
cnpatire  wills,  951 as  to  copybolde,  951 一 953 

As  TO  THE  BeTOCATION  OF  WILL8  ： 

how  a  will  may  be  revoked,  954  ；  of  express  aad  implied  reTocation&, 
754,  756  ；  enactments  of  the  Statute  of  Fiauds,  29  Car.  2，  &  3， 
trith  respect  to^  966  ；  alterations  in  the  lav  relating  to,  effected  by 
Wills  Act, 1 Vict  c.  26，  955  ；  as  to  rerocatioa  by  suboeqaent  will 
or  codicil,  955，  956  ；  whether  destruction  of  subsequent  will  sets 
up  a  prior  one,  956:  of  revocation  by  destnictton,  958,  961 ； hov 
far  relocation  of  will  under  a  misapprebeiuioii  of  facts  will  opcnte 
as  a  KTocatioQ,  961 ； effect  of  obliteration  and  ertsun  upon  other 
parts  of  the  will,  961, 962  ；  as  to  reToeations  effected  by  nbaequent 
お positions  of  the  devised  propertj,  963  ；  alterations  effected  with 
rM{>ect  to,  by  WilU  Act, 1 Viot  c.  20;  of  reTocfttion  by  altmtion 
of  circamstancet  of  testator's  Ikmily,  965,  966 

As  TO  THE  KbPX7BLICATI0N  OP  WlLLS  : 

what  acts  would  have  amounted  to,  prior  to  the  Statute  of  Fniid«, 
29  Car.  2，  c.  3,  967  ；  effect  of  republication  by  codicil  upon  wills 
made  previously  to  Wills  Act, 1 Vict  o.  26,  967;  operation  of  the 
latter  enactment  mth  respect  to,  967,  968 

WRIT  OF  INQUIRY : 
how  executed  in  action  by  mor^agee  npon  his  mortgage  hood  or 
coTenant,  457 

WEONQ  STAMPS  ：  (see  Stan^  Duties.) 
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